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Present : 

The  Hon.  Adam  Wilson,  C.  J. 
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"      "    Featherston  Osler,  J. 


McKay  v.  McKay. 

Deed — Covenant  for  title,  omission  of  words,  "notwithstanding"  &c. — Effect 
of — Short  Form  Act — Damages — Unpaid  mortgage  for  purchase  money 
— Bar  to  action  on  covenant — Undue  influence — Mistake — Reformation. 

Action  by  the  plaintiff  against  defendant  as  administratrix  of  one  J.  McK. 
for  breach  of  covenaat  for  title  contained  in  a  deed  made  by  him  to 
his  son,  the  plaintiff.  The  deed  purported  to  be  under  the  Short 
Form  Act,  and  the  covenant  was  that  the  grantor  had  the  right  to 
convey,  omitting  the  words  u  nothwithstanding  any  act  of  the  said 
covenantor." 

Held,  following  Brown  v.  O'Dwyer,  35  U.  C.  R.  354,  that,  although 
not  in  accordance  with  the  statute,  it  bound  the  covenantor  as  an 
absolute  covenant  that  he  was  seized  and  had  a  right  to  convey  in  fee 
simple. 

The  deed  contained  two  several  parcels  of  land,  and  the  plaintiff  was 
evicted  from  one,  but  was  still  owner  of  the  most  valuable  parcel : 
Held,  that  the  measure  of  damages  was  not  the  whole  purchase  money, 
but  only  the  proportionate  value  of  that  part  to  which  the  title  failed. 

It  appeared  that,  at  the  time  of  the  transaction  in  question,  the  father 
was  some  seventy  years  old,  and  reposed  great  confidence  in  his  son 
the  plaintiff,  and  was  in  the  habit  of  relying  upon  his  advice.  Without 
any  apparent  reason  for  parting  with  the  land,  on  which  he  lived,  and 
which  was  worth  $6000,  he  was  induced  by  the  plaintiff  to  sell  it  to 
him  for  $3000,  $1000  of  which  consisted  of  alleged  stale  demands  by 
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the  son  against  the  father,  barred  by  the  Statute  of  Limitations,  and 
the  balance  of  $2,000  was  secured  by  a  mortgage,  with  interest  at  six 
per  cent.,  neither  principal  nor  interest  being  payable  for  ten  years, 
the  father  being  permitted  to  remain  on  the  land  during  his  life. 
The  mortgage  was  produced,  with  the  registrar's  certificate  of  discharge 
■endorsed  thereon,  but  there  was  no  evidence  as  to  the  execution  of  the 
discharge,  or  as  to  how  the  mortgage  came  into  the  plaintiff's  posses- 
sion. There  was  no  corroboration  of  the  plaintiff's  statement  of  the 
existence  of  the  debt  of  $1000,  except  a  receipt  for  $15,  which  the 
Court  refused  to  accept  as  genuine,  while  in  corroboration  of  his 
assertion  of  the  payment  of  the  mortgage,  some  four  receipts  were  put 
in  by  the  plaintiff,  which,  though  purporting  to  have  been  given  at 
different  intervals  and  different  places,  within  four  years  from  the 
execution  of  the  mortgage,  all  appeared  by  the  water  mark  to  have 
been  written  on  and  torn  from  the  same  sheet  of  paper  5  and  being  of 
a  very  suspicious  character,  the  Court  also  refused  to  accept  them  as 
genuine. 

Meld,  that  the  evidence  having  failed  to  prove  that  the  mortgage  had 
been  paid  off,  and  it  being  therefore  outstanding,  no  action  could  be 
brought  on  the  covenant  in  the  deed. 

Semble,  that  the  evidence,  more  fully  set  out  below,  shewed  that  the 
transaction  was  one  which  a  court  of  equity  would  set  aside  as  having 
been  entered  into  by  the  father  improvidently,  and  by  reason  of  undue 
influence  practised  upon  him  by  the  plaintiff. 

Held,  also,  that  the  evidence  set  out  below,  shewed  that  the  agreement 
of  the  parties  was  that  the  plaintiff  should  have  a  deed  with  covenants, 
merely  as  distinguished  from  a  quit  claim  deed,  and  that  it  was  through 
the  mistake  of  all  the  parties  that  the  covenant  as  framed  was  entered 
into,  and  that  the  deed  should  be  accordingly  reformed  by  limiting  the 
covenant  to  the  grantor's  own  acts,  in  the  usual  form. 

This  was  an  action  on  a  covenant  for  title,  contained  in 
a  deed,  by  which  John  McKay,  deceased,  in  consideration 
of  $3,000,  granted  to  the  plaintiff  William  McKay  in  fee 
the  north  half  of  lot  22  in  the  1st  concession,  and  the  south 
half  of  lot  22  in  the  2nd  concession,  of  the  township  of 
Ekf rid,  alleging  as  a  breach  that  J ohn  McKay  had  not  the 
right  to  convey  to  the  plaintiff  the  north  half  of  lot  22  in 
the  1st  concession,  by  reason  whereof  the  plaintiff  was 
evicted  from  the  said  land,  and  incurred  expense  in 
defending  his  supposed  title. 

Pleas  :    1.  Non  est  factum. 

2.  Denial  of  breach. 

3.  That  the  grantor  was  induced  to  make  the  deed  by 
the  fraud  of  the  plaintiff. 

4.  Plene  administravit. 

5.  On  equitable  grounds :  That  the  real  contract  between 
John  McKay  and  the  plaintiff  was,  that  John  McKay  should 
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convey  the  said  lands  to  the  plaintiff  by  a  deed  made  in 
pursuance  of  the  Act  respecting  short  forms  of  conveyances, 
and  containing  covenants  against  the  acts  of  J ohn  McKay 
only  :  that  by  a  mistake  of  the  conveyancer  who  was 
employed  to  prepare  the  conveyance,  the  words  "  notwith- 
standing any  act  of  the  said  party  of  the  first  part"  were 
omitted  from  the  covenant  for  title  contained  in  the  deed; 
and  the  defendant  charged  that  the  covenant  in  the  deed 
was  drawn  erroneously  and  by  mistake,  &c,  contrary  to  the 
intention  of  the  parties,  and  prayed  that  it  should  be 
reformed. 

A  further  plea,  on  equitable  grounds,  was  added  at  the 
trial.  It  alleged  that  at  the  time  of  the  making  of  the 
deed  John  McKay  was  about  the  age  of  seventy  years, 
and  had  become  incapable,  by  reason  of  his  age,  of  carry- 
ing on  business  as  he  had  formerly  done:  that  the  plaintiff 
was  a  son  of  John  McKay,  and  greatly  in  his  confidence 
and  trust,  and  his  father  at  that  time  greatly  relied  upon 
him  for  advice  and  assistance  in  the  management  of  his 
affairs  :  that  under  the  circumstances  aforesaid  the  plaintiff 
obtained  from  John  McKay  a  conveyance  of  the  lands 
therein  comprised  without  the  payment  of  any  sum  of 
money  whatever  for  or  on  account  of  the  same,  or  in  con- 
sideration thereof,  but  the  plaintiff  at  the  same  time 
executed  a  mortgage  on  the  land  in  favour  of  John  McKay, 
purporting  to  secure  to  him  the  payment  of  $2,000 :  that 
although  the  said  conveyance  purported  to  have  been  made 
in  consideration  of  $3,000,  there  was  in  fact  no  considera- 
tion given  save  the  said  mortgage :  that  the  said  lands 
were,  at  the  time  of  the  making  of  the  conveyance,  worth 
upwards  of  $6,000 :  that  John  McKay,  before  making  the 
deed,  had  no  independent  legal  or  other  advice  as  to  the 
nature  and  effect  thereof,  but  the  same  was  procured  by  the 
plaintiff  to  be  executed  in  such  a  manner  that  John  McKay 
had  no  opportunity  of  obtaining  such  independent  advice, 
&c. :  that  at  the  time  of  making  the  deed  John  McKay 
had  no  other  property  or  means  for  his  support,  and  the 
support  of  his  wife,  other  than  a  farm  of  one  hundred  acres, 
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then  rented  for  $70,  an  amount  wholly  insufficient  for  such 
support :  that  tfc  e  deed  was  improvidently  made  by  the 
said  John  McKay,  and  should  be  set  aside.  And  the 
defendant  prayed  that  the  deed  might  be  set  aside,  subject 
to  a  lien  upon  the  said  lands  for  such  sums,  if  any,  as  the 
plaintiff  might  have  paid  on  account  of  the  mortgage. 

Issue  was  taken  on  all  the  pleas,  except  the  fourth, 
which  the  plaintiff  admitted,  and  prayed  judgment  of 
assets  quando. 

The  cause  was  tried  before  Morrison,  J.  A.,  without  a 
jury,  at  London  at  the  Fall  Assizes  of  1879. 

The  deed  mentioned  in  the  declaration  was  produced  at 
the  trial.  It  was  dated  the  21st  of  December,  1871,  and  was 
made  in  duplicate,  in  pursuance  of  the  Act  respecting  short 
forms  of  conveyances,  between  John  McKay,  Sr.,  the  plain- 
tiff's father,  of  the  first  part,  and  the  plaintiff,  described  as  of 
the  city  of  Detroit,  in  the  State  of  Michigan,  mariner,  of 
the  second  part ;  and  witnessed  that,  in  consideration  of 
$3,000,  by  the  party  of  the  second  part  paid  to  the  party 
of  the  first  part,  the  receipt  of  which  was  acknowledged, 
the  party  of  the  first  part  granted  unto  the  party  of  the 
second  part,  his  heirs  and  assigns  for  ever,  the  north  half 
of  lot  No.  22,  in  the  1st  concession  of  the  township  of 
Ekfrid,  and  the  south  half  of  lot  No.  22,  in  the  2nd  con- 
cession of  the  said  township,  containing  by  admeasurement 
200  acres,  more  or  less.  Habendum  in  fee.  The  covenant 
declared  upon  was,  "  The  said  party  of  the  first  part  cov- 
enants with  the  said  party  of  the  second  part  that  he  has 
the  right  to  convey  the  said  land  to  the  said  party  of  the 
second  part."  The  covenant  against  encumbrances  was  in 
the  usual  limited  form.  The  grantor's  wife  was  not  a 
paity  to  the  deed. 

Part  of  the  consideration,  $1,000,  was  paid,  as  the 
plaintiff  alleged,  by  allowing  on  account  an  old  debt,  due 
to  him  by  his  father.  The  balance  of  $2,000  was  secured 
by  a  mortgage.  The  mortgage  was  produced.  It  bore  date 
the  23rd  of  December,  1871,  and  was  made  between  the 
plaintiff  of  the  first  part,  his  wife  of  the  second  part,  and 
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John  McKay,  Sr.  of  the  third  part.  The  proviso  for 
redemption  was  on  payment  of  $2,000,  with  interest  at  six 
per  cent.,  the  principal  and  interest  to  become  due  and 
be  paid  on  the  expiration  of  ten  years  from  the  date. 
There  was  a  farther  proviso  that  the  mortgagor  should  be 
at  liberty  to  pay  off  principal  and  interest  at  any  time 
before  the  expiration  of  ten  years,  the  mortgagee  agreeing 
to  accept  the  same  and  discharge  the  mortgage. 

The  mortgage  was  produced,  with  the  registrar's  certifi- 
cate of  the  registration  of  discharge  endorsed  thereon.  The 
discharge  appeared  from  this  to  have  been  registered  on 
the  3rd  of  April,  1878. 

Evidence  was  given  as  to  the  facts  relating  to  the  pur- 
chase of  the  land  by  the  plaintiff  from  his  father,  of  the 
value  of  the  land,  and  of  the  payment  of  the  mortgage 
money,  which  is  fully  referred  to  in  the  judgment. 

The  breach  alleged  was  the  eviction  of  the  plaintiff  from 
the  north  half  of  lot  No.  22,  in  the  1st  concession  of  the 
township  of  Ekfrid,  under  a  judgment  in  ejectment  at  the 
suit  of  Hugh  McKay  against  the  plaintiff.  This  was 
said  to  have  been  proved  by  an  exemplification  of  the 
judgment,  and  the  writ  of  possession  issued  thereon. 

The  plaintiff's  cost  of  suit  in  that  action,  paid  by  the 
now  plaintiff,  amounted  to  $275.  His  own  costs  of  defence 
had  not  been  paid,  with  the  exception  of  a  counsel  fee  of 
$100.  He  brought  a  suit  in  the  Court  of  Chancery  for  the 
purpose  of  getting  rid  of  Hugh  McKay's  title,  in  which  he 
was  unsuccessful,  and  paid  the  defendant's  costs  therein, 
.$342. 

There  was  no  evidence  as  to  the  nature  of  the  defect  in 
the  title. 

The  learned  Judge  reserved  his  verdict,  and  on  the  9th 
of  March,  1880,  entered  it  for  the  plaintiff  for  $1,576. 

In  Easter  term  May  20, 1880,  R  M.  Meredith  obtained  a 
rule  nisi  to  set  aside  the  verdict  and  to  enter  a  verdict  for 
the  defendant,  or  a  nonsuit,  on  the  ground  that  the  verdict 
was  contrary  to  law  and  evidence  and  the  weight  of  evidence, 
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and  because  on  the  evidence  adduced  at  the  trial  the  defen- 
dant was  entitled  to  a  verdict  in  her  favour;  or  why  a  decree 
should  not  be  made  herein,  in  accordance  with  the  prayer 
of  the  defendant,  set  out  in  her  equitable  plea,  added  at 
the  trial ;  or  why  the  damages  awarded  to  the  plaintiff 
should  not  be  reduced  to  nominal  damages,  because  there 
was  no  legal  evidence  of  any  payment  made  by  the  plain- 
tiff at  any  time  for  or  account  of  the  purchase  money  of 
the  land  in  question. 

During  the  same  term,  June  3, 1880, Macbeth  shewed  cause. 
The  deed  purported  to  be  drawn  under  the  Act  respecting 
short  forms  of  conveyances,  and  the  covenant  here  is  the 
same  as  the  statutory  form,  except  that  the  words  "notwith- 
standing any  act  of  the  covenantor"  are  omitted.  The 
covenant  is  the  same  as  the  one  in  Brown  v.  O'Dwyer,  35 
U.  C.  R  354,  and  there  it  was  held  not  to  be  a  covenant 
within  the  statute,  and  so  limited  to  the  covenantor's 
own  acts,  but  an  absolute  covenant  that  the  covenantor 
was  seized  in  fee  simple;  and  therefore,  as  the  cov- 
enantor had  not  the  right  to  convey  at  the  time,  there 
was  a  breach  of  the  covenant,  and  the  action  is  maintain- 
able. The  defendant,  however,  sets  up  an  equitable  defence 
that  the  qualifying  words  were  omitted  by  the  error  and 
mistake  of  the  solicitor  who  drew  the  conveyance,  and 
contrary  to  the  real  intention  of  the  parties.  The  evidence 
disproves  this.  It  clearly  appears  that  the  omission  was 
made  by  the  solicitor  to  carry  out  the  desire  of  the  parties 
that  the  deed  should  be  a  warranty  deed  with  full  cove- 
nants. In  any  view,  there  was  no  sufficient  evidence  upon 
which  a  Court  of  equity  could  interfere  to  reform  the  deed. 
It  should  have  been  proved  that  there  was  a  specific  actual 
agreement  for  the  purchase  of  the  land,  and  for  a  convey- 
ance with  limited  covenants.  The  fact  of  the  mistake 
should  have  been  proved  positively  and  affirmatively,  and 
not  as  here  be  a  matter  of  conjecture  or  mere  probability  : 
Bentley  v.  Mackay,  31  L.  J.  N.  S.  Ch.  697,  709 ;  Fowler  v. 
Fowler,  4  DeG.  &  J.  250,  264 ;  Kerr  on  Fraud,  Am.  ed., 
423,  and  cases  there  cited.    As  to  the  parties  not  under- 
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standing  the  effect  of  the  instrument,  this  is  no  ground  for 
reformation,  as  it  is  a  mistake  of  law  and  not  of  fact : 
Powell  v.  Smith,  L.  R  14  Eq.  85.  Then  as  to  the  second 
equitable  plea,  this  also  failed.  The  evidence  shewed  that 
a  good  and  valuable  consideration  was  paid  for  the  land, 
while  the  deed  itself  acknowledges  under  seal  the  payment 
of  the  consideration :  and,  also,  there  was  no  proof  that 
the  father  was  in  anyway  incompetent,  or  that  any  imposi- 
tion was  practised  on  him  by  the  plaintiff.  This  defence  is, 
however,  not  open  to  the  defendant  as  administratrix,  for 
a  bill  to  set  aside  the  conveyance  would  be  by  the  heir-at- 
law. 

R.  M.  Meredith,  contra.  The  evidence  establishes  that 
the  qualifying  words  contained  in  the  statute  were  omitted 
under  a  mistake  of  fact.  The  form  purported  to  be  under 
the  statute  and  was  the  form  used  throughout  the  western 
district  as  the  statutory  form,  and  the  solicitor  so  thought 
it  was,  and  that  the  covenant  in  question  was  the  statutory 
covenant.  Neither  the  plaintiff  nor  the  defendant  knew 
anything  about  it,  and  although  the  plaintiff  states  that  he 
asked  for  a  warranty  deed  with  full  covenants,  all  he 
meant  was  a  deed  with  covenants  as  opposed  to  a  quit 
claim  deed  without  covenants.  The  whole  deed  must  be 
read  together,  and  it  wTould  appear  that  a  limited  covenant 
was  intended:  Gamble  v.  McKay,  7  C.  P.  319;  Broivning 
Y.Wright,  2  B.  &  P.  13 ;  Thackeray  Y.Wood,  6  B.  &  S.  766  ; 
Bart  on  Vendors  and  Purchasers,  5th  ed.,  782,  788-9,  791 ; 
Nind  v.  Marshall,  1  Bro.  &  Bing.  319  ;  Stannard  v.  Forbes, 
6  A.  .&  E.  572 ;  Broughton  v.  Conway,  2  Dyer  240.  Even 
if  this  was  a  mistake  of  law,  it  was  not  ignorance  of  a 
well-known  rule  of  law,  but  a  mistake  of  law  arising  upon 
the  doubtful  construction  of  a  covenant ;  and  this  will  be 
rectified :  Earl  Beauchamp  v.  Winn,  L.  R.  6  H.  L.  223. 
Even  though  the  mistake  was  not  common  to  both  the 
parties,  the  Court  will  rectify  the  instrument :  Harris  v. 
Pepprell,  L.  K.  5  Eq.  1 ;  Bloomer  v.  Spittle,  L.  R.  13  Eq. 
427.  The  second  equitable  replication  was  proved.  There- 
was  clearly  such  improvidence  on  the  father's  part,  and 
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such  undue  influence  exercised  upon  him  by  the  plaintiff 
in  the  execution  of  the  deed,  as  would  cause  a  Court  of 
equity  to  set  it  aside:  McLaurin  v.  McDonald,  12  Grant 
82 ;  Mason  v.  Seney,  11  Grant  447 ;  Dawson  v.  Dawson, 
12  Grant  278;  Clarke  v.  Hawke,  11  Grant  527;  Clark  v. 
Malpas,  31  Beav.  80 ;  Zouch  v.  Swaine,  1  Yern.  320.  No 
consideration  was  ever  paid.  The  corroboratory  evidence 
submitted  by  means  of  the  receipts  and  other  evidence  is 
of  a  most  suspicious  character  and  should  be  rejected. 

June  25,  1880.  Osler,  J. — It  was  stated  on  the  argu- 
ment, although  nothing  to  that  effect  appears  in  the 
evidence,  that  the  defect  in  John  McKay's  title  was  that 
he  was  not  in  fact  the  grantee  of  the  Crown  of  the  lands  in 
question,  the  patent  having  really  been  intended  for  a  son 
bearing  the  same  name. 

The  exemplification  of  judgment  in  the  action  against 
the  plaintiff,  and  the  writ  of  hab.  fac.  poss.,  which  would 
seem  to  have  been  put  in  at  the  trial,  have  not  been 
returned  with  the  exhibits.  All  we  can  see  from  the  evi- 
dence is  that  the  plaintiff  has  been  ejected. 

Assuming  that  the  ground  of  the  recovery  in  that  action 
was  that  McKaj^,  the  grantor,  was  not,  as  he  believed  him- 
self to  be,  the  patentee  of  the  land,  there  has  been  a  breach 
of  the  covenant  in  his  deed  to  the  plaintiff,  which,  though 
it  does  not  take  effect  under  the  statute  relating  to  short 
forms  of  conveyances,  not  being  in  the  form  in  column  one 
of  the  schedule,  nevertheless  binds  the  covenantoi  according 
to  its  very  words,  its  legal  effect  being  that  he  is  seized  and 
has  a  right  to  convey  in  fee  simple  :  Brown  v.  O'Dwyer, 
35  U.  C.  R.  354. 

The  defendant,  however,  contends  that  on  several  grounds 
the  plaintiff  is  not  entitled  to  recover. 

First,  she  says  that  no  damage  has  been  proved,  because, 
although  the  plaintiff  has  in  fact  been  ejected  from  one  of 
the  parcels  of  land  mentioned  in  the  deed,  there  is  no  evi- 
dence or  no  satisfactory  evidence  of  the  payment  of  the 
alleged  consideration,  and  even  if  the  whole  or  a  substan- 
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fial  part  was  paid  the  verdict  is  too  large  with  reference 
to  the  value  of  that  part  of  the  land  to  which  the  title 
failed  in  proportion  to  the  price  of  the  whole,  the  amount 
of  the  purchase  money  being  taken  as  the  basis  of  com- 
putation. 

Secondly,  it  is  contended  that  the  covenant  should  be 
reformed  so  as  to  make  it,  in  accordance  with  the  statutory 
form,  a  covenant  against  the  vendor's  own  acts  only,  the 
covenant  having  been  left  in  its  present  shape  in  the 
printed  form  of  deed  by  the  mere  error  and  mistake  of  the 
solicitor  by  whom  the  deed  was  drawn,  contrary  to  the  real 
intention  of  the  parties. 

And  lastly,  it  is  urged  that  the  plaintiff  occupied  towards 
his  father  a  position  of  special  trust  and  confidence,  and 
procured  his  father  to  make  the  deed  to  him  under  such 
circumstances  as  would  in  a  court  of  equity  have  entitled 
the  latter  to  have  it  set  aside  as  having  been  improvidently 
made. 

So  far  as  may  be  necessary  to  dispose  of  the  case,  I  pro- 
ceed to  consider  these  objections. 

And  first,  as  to  the  payment  of  the  consideration.  There 
having  been  only  a  partial  eviction,  and  the  plaintiff  being 
still  the  owner  of  the  most  valuable  parcel  of  land  com- 
prised in  the  deed,  the  measure  of  damages  is  not  the  whole 
purchase  money  and  interest.  The  recovery  must  be  pro- 
portioned to  the  value  of  the  part  of  the  premises  to  which 
the  title  has  failed  :  Sedgwick  on  Damages,  6th  ed.,  p.  191 ; 
Hart  v.  Bown,  7  Grant  97 ;  Rawle  on  Covenants  for  Title, 
4th  ed.,  pp.  283,  284. 

The  facts  may  be  referred  to  here  as  bearing  generally 
on  all  the  objections. 

At  the  time  of  the  sale  the  plaintiff's  father  was  a  man 
of  70  years  of  age,  and  the  plaintiff  about  43.  His 
father  was  living  alone  on  the  land  in  question.  The 
plaintiff  was  a  seafaring  man,  although,  as  will  after- 
wards appear,  not  one  of  those  guileless  mariners  whose 
ignorance  of  business  habits  has  commended  them  to 
the  special  protection  of  courts  of  justice.  His  father, 
2 — VOL.  XXXI.  CP. 
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he  said,  advised  with  him  a  great  deal  when  he  happened 
to  be  at  home,  and  had  a  good  deal  of  trust  in  him.  "  I 
don't  know,"  he  says,  "  but  he  thought  as  much  of  me  as 
of  any  of  the  rest." 

The  plaintiff  gives  the  following  account  of  the  way  in 
which  he  came  to  purchase  the  property :  "  I  did  not  take 
much  interest  in  the  purchase,  but  there  was  another  man 
there  when  I  came  home  from  the  United  States  negoti- 
ating with  my  father  to  buy  the  land.  I  wanted  to 
save  it  to  prevent  my  father  sacrificing  it.  *  *  I  did 
not  know  who  this  man  was.  *  *  I  went  to  the  house 
in  the  evening,  and  the  stranger  was  there.  When  I  came 
from  Detroit  I  called  in  there.  I  did  not  go  for  anything. 
I  had  no  idea  of  buying  the  farm,  but  I  found  the  gentle- 
man in  my  father's  house  negotiating  for  the  land.  *  * 
I  did  not  give  any  advice  to  my  father  as  to  whether  it 
would  be  advisable  to  sell.  I  stayed  a  few  hours  at  my 
father's  house.  Next  day  I  came  back.  After  the  stranger 
left  I  said,  '  You  were  talking  of  selling  that  land  ? '  He 
said  '  Some  parties  were  after  it,'  and  I  said,  '  You  must 
have  given  them  some  encouragement.'  I  said,  'How  many 
parties,  and  what  is  the  best  offer  ? '  I  said,  '  Why  not  sell 
to  me  ;  if  you  do  you  will  never  be  without  a  home  ;  look 
round,  and  get  the  best  offer  you  can ;  let  me  know  before 
I  go  to  Detroit,  and  I  will  make  up  my  mind  whether  I 
will  take  it  or  not.'  That  was  all  that  took  place  that  day. 
Next  day  or  so  I  came  back ;  nothing  was  said  about  the 
farm  or  about  searching  for  a  purchaser,  or  what  he  was 
willing  to  take,  until  I  started  to  go  to  the  train.  We  walked 
there  together.  He  said  the  best  offer  he  had  was  $3000. 
I  asked  who  were  the  parties.  He  said  parties  from  the  vil- 
lage, and  I  said,  'If  you  will  allow  me  what  I  paid  to  Hugh, 
John,  and  yourself  on  these  lands,  I  will  take  it  at  that 
and  you  will  never  be  without  a  home.'  I  understood  he 
had  been  negotiating  for  a  sale  between  my  two  visits.  *  * 
He  wanted  to  know  when  I  would  want  the  place ;  I  said, 
'  If  you  have  made  up  your  mind,  I  want  it  right  away,' 
because  he  might  sell  it  to  somebody  else,  and  I  did  not 
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want  him  to  do  that.  We  went  then  to  a  lawyer's  office — 
took  the  train  from  Glencoe  to  Bothwell.  We  went  to  Mr. 
McCraney's  office.  My  father  told  him  the  bargain  between 
us  in  my  presence,  as  I  have  told  it.  Mr.  McCraney  was 
to  make  out  the  papers.  He  figured  out  the  amount ;  my 
father  did  not  want  to  take  as  much  from  me  as  I  was 
willing  to  give.  *  *  There  was  no  difficulty  about  the 
title.  We  did  not  ask  Mr.  McCraney  to  look  it  up.  I  knew 
my  father  had  the  patent  with  him.  The  moneys  I  spoke 
of  having  advanced  were,  in  1845,  $79,  in  $1846,  $100; 
these  amounts  were  to  Hugh.  In  1847  I  gave  him  $100. 
There  was  interest  on  that.  In  1851  Hugh  came  over  and 
I  gave  him  $60  to  give  to  father  to  pay  on  this  land.  Then 
in  1853  I  gave  $205  to  father  and  A.  McDonald.  Those 
were  all  the  moneys.  Seven  per  cent,  was  calculated  on 
these  moneys.  I  had  no  note  or  acknowledgment  in 
writing  except  the  acknowledgment  he  made  to  Mr.  Mc- 
Craney. Mr.  McCraney  figured  it  and  the  interest  up ;  it 
came  to  over  $1400.  *  *  The  deed  expresses  the  true 
agreement  between  my  father  and  me.  He  was  not  to  be 
turned  out.  I  made  a  verbal  promise  to  that  effect.  He 
was  to  remain  in  possession  as  long  as  he  chose.  *  *  The 
reason  my  mother  did  not  sign  the  deed  was  because  I 
wanted  to  keep  a  home  for  her." 

The  clerk,  of  the  solicitor  who  drew  the  deed,  and  who 
witnessed  the  execution,  had  no  recollection  of  what  in- 
structions he  received  or  who  received  them,  nor  whether 
it  was  explained  to  the  grantor  that  the  deed  was  different 
from  ordinary  deeds.  He  had,  no  doubt,  from  seeing  the 
words  "  having  been  first  read  over  and  explained,"  that 
he  read  it  over  and  explained  it,  but  could  not  remember 
whether  he  had  explained  that  it  was  a  deed  without  a 
full  covenant. 

Mr.  McCraney  said  he  remembered  having  received  in- 
structions to  draw  a  deed  from  John  to  William  McKay 
for  a  certain  sum  which  he  did  not  remember.  He  had  no 
recollection  that  the  kind  of  deed  was  described.  He 
thought  he  was  instructed  to  draw  a  conveyance  in  the 
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ordinary  form  used  in  the  office.  He  could  not  explain  the 
omission  of  the  words  "  notwithstanding,"  &c.  He  did  not 
remember  why  they  were  left  out,  nor  know  that  they  were 
left  out  until  this  trial.  He  had  no  other  knowledge  than 
that  this  was  a  conveyance  under  the  statute  with  limited 
covenants. 

Mr.  McCraney's  clerk  said  that  they  had  some  statutory 
forms  of  deeds  in  the  office  in  which  the  words  "  notwith- 
standing," &c,  were  omitted  by  mistake,  and  they  supplied 
the  omission  when  issuing  them. 

The  plaintiff  said  that  when  in  the  office  talking  about 
the  deed,  McCraney  asked  what  kind  of  a  deed  he  would 
give  ;  the  plaintiff  said  he  wanted  a  warranty  deed  :  that  he 
would  not  take  a  quit  claim :  that  it  was  not  worth  a 
straw — said  this  because  he  had  heard  so  much  said  on  the 
other  side  about  these  quit  claim  deeds;  and  that  his  father 
then  said  to  McCraney  to  give  the  best  deed  he  had,  where- 
upon McCraney  took  a  deed  with  the  covenant,  and  was 
reading  and  explaining  it,  and  his  father  said  "That  will  do." 

On  cross-examination  he  said :  "  I  had  no  doubt  at  all 
about  my  father's  title.  I  supposed  he  had  a  patent  to 
both  lots.  All  I  wanted  was  a  good  deed  under  the  law  of 
the  land.  I  wanted  a  full  title,  a  warranty  deed,  a  deed 
that  would  convey  the  land  as  my  father  had  it  from  the 
Crown.  I  understood  by  a  warranty  deed  what  is  the 
best  deed  they  have  on  the  other  side.  I  cannot  explain  it. 
I  heard  that  a  quit  claim  did  not  pass  the  title.  I  told  him 
I  would  not  take  it  unless  I  had  a  good  deed  or  a  warranty 
deed.  Both  mean  the  same  thing.  McCraney  had  tivo 
hinds  of  deeds,  he  took  down  this  one  at  last.  He  was 
speaking  something  about  a  covenant.  It  was  the  first 
time  I  had  ever  heard  anything  about  it.  I  could  not  tell 
you  the  difference  between  the  two.  He  was  explaining 
that  the  other  had  no  covenant  in  it." 

Malcolm  J.  Mc Alpine,  a  witness  for  the  plaintiff,  said 
that  in  1871  the  200  acres  were  worth  from  $3,000  to 
$3,500.  For  the  north  half  he  would  not  like  to  have 
given  more  than  $1,000.    The  other  was  worth  about 
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$2,000.  The  value  had  now  increased,  and  the  north  half 
was  now  worth  about  $3,000  and  the  south  half  $3,000 

John  McCrea,  a  witness  for  the  defendant,  said  that  in 
1871  the  value  of  the  south  half  would  be  about  $4,000, 
and  the  north  half  $2,500,  and  thought  the  land  could  have 
been  readily  sold  at  these  prices.  The  dower  would  make 
some  difference,  he  could  not  say  how  much.  He  said  he 
always  took  old  Mr.  McKay  to  be  a  pretty  shrewd  man, 
likely  to  get  the  most  for  his  property. 

Nathaniel  Currie,  another  of  the  defendant's  witnesses, 
thought  the  value  of  the  south  half  in  1871  would  be 
$4,000 ;  and  of  the  north  half  about  $3,000  :  that  they 
would  have  readily  sold  at  those  prices.  He  did  not  think 
the  dower  and  life  lease  would  depreciate  them  one-third. 
It  would  make  a  reduction  certainly. 

No  money  was  paid  by  the  plaintiff  to  his  father  at  the 
time  the  deed  was  executed,  the  real  consideration,  as  he 
said,  being  the  debt  his  father  owed  him  and  the  mortgage. 
Elsewhere  in  his  evidence  he  says,  "I  paid  him  $21  in 
Bothwell,  in  an  hotel.  The  reason  I  did  not  pay  it  in 
McCraney's  office  was,  that  I  did  not  think  I  had  the  money 
to  spare  when  I  was  in  the  office.  *  *  I  don't  know  but 
what  my  father  paid  McCraney.  He  had  money  somewhere 
I  think  at  McCraney's.  I  don't  know  who  paid,  nor  what 
was  paid." 

No  one  can  read  this  evidence  without  being  struck 
with  the  extremely  improvident  nature  of  the  transaction. 
The  plaintiff's  father  being  the  owner,  as  he  supposed,  of 
a  farm  worth  $3,000,  which  he  was  about,  according  to  the 
plaintiff's  account  to  sell  for  that  sum,  was  induced  by  his 
son — a  son  in  whom  he  reposed  special  trust  and  confi- 
dence, and  whose  advice  he  was  in  the  habit  of  relying 
upon — to  convey  the  land  to  him  for  the  expressed  con- 
sideration of  $3,000.  It  is  not  suggested  that  the  father 
was  in  any  difficulties,  or  that  the  land  was  encumbered, 
or  that  there  was  any  other  reason  why  he  should  not 
have  been  left  to  dispose  of  his  land  according  to  his  own 
judgment,  and  have  obtained  payment  of  the  price  from 
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any  one  who  would  be  willing  to  pay  him  the  whole  of  it. 
Owing,  nevertheless,  directly  to  the  interference  of  the 
plaintiff  who  only  desired,  as  he  says,  to  buy  the  land  be- 
cause he  thought  his  father  would  sell  it  to  some  one  else 
at  a  sacrifice,  he  was  persuaded  to  convey  it  to  him  for 
what  the  plaintiff  tells  us,  though  there  is  great  reason  to 
doubt  the  truth  of  his  statement,  was  the  highest  sum  that 
had  been  offered  by  any  one  else.  The  real  price,  however, 
which  the  plaintiff  was  to  give  his  father  for  this  land  was 
$1,000  less  than  any  one  else  had  offered,  for  $1,000  of 
the  expressed  consideration  consisted  of  some  stale  claims 
for  money  alleged  to  have  been  lent  by  the  plaintiff,  part 
to  the  father,  part  to  a  brother,  Hugh  McKay,  and  part  to 
a  stranger,  all  right  to  which  had  long  been  barred  by  the 
Statute  of  Limitations.  This  claim,  originally  not  more 
than  $540,  was  swelled  by  the  addition  of  interest  at  seven 
per  cent,  to  $1,470,  and  then  generously  reduced  to  $1,000, 
and  to  that  extent  credited  upon  the  price  of  the  land. 
That  such  a  debt  had  ever  in  fact  existed,  either  in  whole 
or  in  part,  there  is  nothing  but  the  plaintiff's  own  word  to 
shew,  and  a  certain  receipt  for  the  sum  of  $15,  to  which  I 
shall  presently  refer. 

The  bald  facts  are  that  the  plaintiff,  occupying  towards 
his  father  the  position  I  have  described,  obtained  from  him 
for  the  nominal  sum  of  $2,000  a  conveyance  of  land,  being 
all  the  land  his  father  owned,  the  real  value  of  which, 
according  to  the  weight  of  evidence,  was  not  less  than 
$6,000 ;  and  even  this  inadequate  price  the  plaintiff  guarded 
himself  from  being  pressed  too  speedily  to  pay,  for  by  the 
terms  of  the  mortgage  neither  principal  nor  interest  was  to 
be  paid,  unless  at  the  option  of  the  plaintiff,  for  ten  years 
from  its  date. 

The  result  of  the  transaction  to  the  old  man  was,  that  for 
$2,000  and  interest,  to  be  paid  ten  years  thereafter,  he  ob- 
tained the  permission  of  the  plaintiff  to  reside  on  his  own 
farm  for  the  Aort  remainder  of  his  life. 

I  think  it  is  clear  upon  the  authorities  that,  if  this  suit 
was  properly  constituted,  such  a  transaction  as  the  one  I 
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have  described  would  be  set  aside  as  having  been  entered 
into  imprudently  and  by  means  of  undue  influence  exer- 
cised by  the  plaintiff  upon  the  grantor :  Clarke  v.  Haivhe, 
11  Grant  527,  543  ;  Mason  v.  Seney,  12  Grant  143. 

The  case  may,  however,  be  disposed  of  on  other  grounds. 

The  action  being  against  the  administratrix  of  the  cove- 
nantor, it  was  necessary  for  the  plaintiff  to  offer  some  evi- 
dence in  corroboration  of  his  testimony  as  to  the  payment 
of  the  consideration,  which  I  shall  now  proceed  to  deal 
with. 

.  The  plaintiff  said,  "  The  real  consideration  for  the  deed 
was  the  debt  my  father  owed  me  and  the  mortgage.  I 
paid  him  $15  in  Bothwell,  on  the  23rd  December,  1851, 
Mr.  Sutherland  was  the  witness.  Don't  know  who  he  was 
nor  where  he  was.  That  was  allowed  as  payment  on  the 
purchase."  Exhibit  13.  "That  writing  is  mine."  This 
document  bears  date  23rd  December,  1851,  and  reads  as 
follows : 

"  Received  of  William  McKay,  the  sum  of  $15  dollars, 
on  land  bought  by  him  of  me. 

his 

"  John  x  McKay. 
"David  Sutherland.  mark. 
Witness." 

It  is  all,  including  the  name  of  the  witness,  in  the  same 
handwriting,  and  *the  only  observation  necessary  to  be 
made  respecting  it  is,  that  it  is  singular  that,  if  genuine,  it 
should  refer  to  a  transaction  which  took  place  just  twenty 
years  after  its  date. 

It  is  left  entirely  without  explanation,  and  indeed  it  is 
probable  that  it  is  not  capable  of  any.  Mr.  McCraney,  who, 
the  plaintiff  says,  made  up  the  amount  and  computed  the 
interest  on  the  old  debt,  does  not  remember  having  done  so. 
And  as  to  the  whole  of  the  old  debt,  the  plaintiff's  evidence 
stands,  in  my  judgment,  entirely  uncorroborated. 

Then,  as  to  the  mortgage.  It  was  not  payable,  as  we 
have  seen,  for  ten  years,  and  bore  interest  at  the  rate  of  six 
per  cent.    But  the  plaintiff  proceeded  to  pay  it  off,  and,  if 
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he  is  to  be  believed,  did  so  in  the  course  of  the  following 
four  years.  Indeed  he  overpaid  it  by  upwards  of  $200, 
though  he  says  he  was  not  to  pay  interest,  because  his  father 
was  living  on  the  land.  For  four  of  these  payments  he 
produces  receipts,  and  these  and  the  others  were  entered 
by  him  in  a  book,  the  leaf  of  which  containing  the  entries 
was  produced  at  the  trial. 

The  first  receipt  is  dated  Ekfrid,  19th  October,  1872, 
and  is  expressed  to  be  for  $500,  as  first  payment  on  lot 
22  in  the  1st  and  2nd  concessions  of  Ekfrid  township. 
The  2nd,  dated  Ekfricl,  December  8th,  1872,  for  $200,  as 
second  payment  on  the  same  lot. 

These  two  receipts  are  in  the  same  handwriting,  have 
apparently  been  torn  from  one  sheet  of  paper,  and  on 
uniting  the  torn  edges,  the  water  mark  can  be  seen  in 
words  one  above  the  other,  "Old  Berkshi — Mills,"  the 
words,  "old'  ' erkshi'  and  Mills,  being  in  the  first,  and 
the  "  B  "  of  Berkshi — in  the  second  receipt.  The  receipt 
of  the  8th  of  December,  1872,  is  written  above  that  of  the 
19th  of  October,  1872. 

The  third  receipt  is  dated  Detroit,  December  4th,  1873, 
for  $800  "on  account  of  land."  It  purports  to  be  witnessed 
by  Thomas  Shaw,  the  body  of  the  receipt  apparently  being 
in  the  same  handwriting  as  that  of  the  witness.  The 
paper  corresponds  in  width,  size,  and  colour,  with  the 
former  two,  the  only  part  of  the  water-mark  remaining 
are  the  letters  "re." 

The  fourth  receipt  is  dated  Windsor,  13th  June,  1875, 
for  $456,  "  to  apply  on  mortgage."  The  paper  on  which 
this  is  written  is  similar  in  appearance  to  the  last.  The 
water  lines  in  both  occupy  corresponding  positions,  and 
of  the  water-mark  can  be  seen  "  *ld  '  '  shire  '  '  lis.' " 

It  is  not,  I  think,  too  strong  an  inference  that  all  these 
receipts  were  written  on  foolscap  paper  of  the  same  de- 
scription, bearing  the  water-mark  "  Old  Berkshire  Mills." 

The  account  the  plaintiff  gives  of  the  payments  is  as 
follows  :  "  On  the  19th  of  October  I  paid  my  father  $500. 
I  got  a  receipt  for  it.    He  sent  me  that  receipt  from 
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Glencoe.  *  *  I  carried  the  $500  over,  and  got  no  receipt- 
The  receipt  afterwards  came  by  mail.  I  kept  picking  up 
the  money  from  time  to  time.  I  paid  the  $200  to  him  at 
the  homestead.  The  $800  was  paid  on  the  steamer  George 
Osborne.  I  don't  know  who  wrote  the  receipt.  A  man 
wrote  it  in  the  boat  office.  I  could  not  say  whether 
my  father  was  coming  for  the  money.  *  *  I 
don't  know  who  Thomas  Shaw  (the  witness)  is.  There 
was  a  clerk  there.  It  was  a  clerk  in  the  office  who  wrote 
the  receipt.  I  cannot  find  him.  *  *  The  reason  I  took 
a  receipt  this  time  was  because  he  was  right  there  *  * 
I  paid  him  $456  afterwards  in  Windsor  in  the  passenger 
depot  there.  I  don't  know  as  there  was  any  one  present. 
*  *  There  was  some  friend  of  his  on  the  railroad.  His 
friend  wrote  out  a  receipt.  He  was  sitting  in  the  railroad 
office.  He  handed  me  that  receipt,  exhibit  12.  He  (my 
father)  told  me  the  first  $500  Eobert  stole  from  him. 
Could  not  say  what  he  did  with  the  rest,  or  if  there  was 
any  money  left  at  the  time  of  his  death." 

The  plaintiff  called  one  George  Osborne,  who  said  that 
he  knew  the  plaintiff  and  his  father  well,  and  in  the  latter 
part  of  1873,  November,  or  the  first  of  December,  he  saw 
them  on  the  steamboat  Island  Queen.  Saw  the  plaintiff 
hand  his  father  a  roll  of  money.  They  went  into  a  little 
office  on  the  wood  dock,  and  he  wrote  him  out  a  little 
paper  which  he  handed  to  the  plaintiff. 

On  cross-examination,  he  said  that  he  lived  in  Detroit, 
and  was  formally  in  the  plaintiff's  employment,  as  look- 
out and  second  mate.  He  did  not  see  any  body  in  the  office 
but  the  two.  He  knew  a  young  man  named  Thomas  Shaw, 
but  had  not  seen  him  for  three  or  four  years.  He  was  a 
small  boy.  He  did  not  know  whether  he  could  write  or  not. 

The  plaintiff's  wife  said  that  she  remembered  once 
bringing  money  from  her  husband  to  his  father:  that  it 
was  in  the  fall.  Did  not  remember  the  month.  The 
amount  was  $200.  She  gave  it  to  his  father.  It  was 
paid  on  the  horses. 

The  sheet  of  paper  produced,  said  to  have  been  taken 
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from  the  plaintiff's  book,  contained  entries  relating  to  the 
payments  said  to  have  been  made  to  his  father.  The  entry 
relating  to  the  $800  was  as  follows :  "  1873,  December  4. 
Paid  father  $800  on  the  land  or  the  old  homestead  This 
sum  I  paid  in  Detroit,  on  the  steamer  R.  JST.  Rice" 

There  was  another  entry  under  date  26th  August,  1873. 
"  I  sent  $200  by  my  wife  to  father  to  pay  on  horses,  which 
she  brought  back,  and  I  paid  the  same  to  father  out  at 
Donald  G.  McKay's  house." 

There  is  no  entry  of  any  money  which  was  actually  paid 
by  the  wife  to  the  father. 

There  was  no  evidence  as  to  when  or  how  the  mortgage 
came  into  the  plaintiff's  possession,  or  of  the  execution  of 
the  discharge.  All  the  plaintiff  says  as  to  that  is  :  "  The 
discharge  of  mortgage  was  signed  in  Glencoe  ;  it  was 
Robert  I  had  to  attend  to  it." 

In  Hill  v.  Wilson,  L.  R.  8  Ch.  888,  it  was  said  that 
the  evidence  of  a  man  on  his  own  behalf  as  to  a  bargain 
with  a  man  since  dead  ought,  in  the  absence  of  corrobora- 
tion, to  be  disregarded ;  and  this  is  the  condition  imposed 
hy  our  Evidence  Act,  R.  S.  O.  ch.  62,  sec.  10,  which  pro- 
vides :  "In  a  suit  by  or  against  the  *  *  executors  *  * 
of  a  deceased  person,  an  opposite  or  interested  party  to  the 
suit  shall  not  obtain  a  verdict  *  *  therein,  on  his  own 
evidence,  in  respect  of  any  matter  occurring  before  the 
death  of  the  deceased  person,  unless  such  evidence  is  cor- 
roborated by  some  other  material  evidence."  See  Stoddart 
v.  Stoddart,  39  U.  C.  R.  203,  where  the  effect  of  this  section 
is  considered. 

The  evidence  offered  in  corroboration  ought  to  be  clear 
and  distinct,  and  free  from  suspicion.  It  is  not  necessary 
that  the  whole  of  the  evidence  should  be  corroborated,  but 
it  should  at  least  be  so  far  corroborated  as  to  justify  the 
Court  in  treating  the  whole  of  it  as  credible :  Sugden  v. 
Lord  St.  Leonards,  L.  R.  1  P.  D.  154,  179;  McDonald  v. 
McKinnon,  26  Grant  12. 

In  the  case  before  us  there  is  too  much  reason  to  suspect 
that  none  of  the  receipts  are  genuine  documents.   It  cannot 
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but  be  remarked  on  as  an  astonishing  coincidence  that  all 
the  receipts  in  this  particular  transaction  should,  although 
given  at  different  intervals  and  different  places,  two  in  a 
country  village  in  October  and  December,  1872,  one  at  a 
railway  station  at  Windsor  in  June,  1875,  and  another  in 
the  office  of  some  steamboat  on  the  Detroit  river  in  Decem- 
ber, 1873,  have  been  written  on  paper  of  the  same  descrip- 
tion and  manufacture,  and  two  of  them  evidently  from  the 
same  sheet. 

The  evidence  of  the  witness  Osborne  is  not  consistent 
with  the  entry  in  the  plaintiff's  own  book,  nor  with  the 
evidence  of  the  plaintiff  himself ;  the  former  saying  that 
the  payment  which  the  plaintiff  wishes  to  identify  with 
the  $800  payment  was  made  on  the  steamboat  Island 
Queen,  while  in  the  plaintiff's  book  it  is  said  to  have  been 
made  on  the  steamer  R.  N.  Rice,  and  the  plaintiff  himself 
in  his  evidence  gives  the  name  of  the  steamboat  as  the 
George  Osborne. 

The  payment  sworn  to  by  the  plaintiff's  wife  is  not 
consistent  with  the  entry  in  his  book,  though  both  relate 
to  the  same  transaction ;  for  while  the  wife  says  she  actually 
paid  the  money  to  the  father,  the  entry  states  that  she 
brought  it  back,  and  that  the  plaintiff  himself  paid  it  to  his 
father  at  the  house  of  one  Donald  McKay. 

In  our  opinion  the  plaintiff's  evidence  is  not  corrobo- 
rated. There  is  no  evidence,  upon  which  we  can  safely 
act,  that  any  part  of  the  consideration  has  been  paid.  We 
have  less  hesitation  in  arriving  at  this  conclusion  as,  upon 
consulting  the  learned  Judge  by  whom  the  cause  was 
tried,  he  informs  us  that  he  felt  a  good  deal  of  hesitation 
in  finding  a  verdict  for  the  plaintiff,  and  he  thinks  it  on 
the  whole  not  entirely  satisfactory. 

The  result  which  necessarily  follows  is,  that  the  mort- 
gage to  John  McKay,  not  having  been  paid  off,  is  set  up, 
and  the  plaintiff  can  bring  no  action  upon  the  covenant  so 
long  as  it  remains  outstanding :  Proctor  v.  Gamble,  16 
U.  0.  R.  110.  The  defendant  must  be  at  liberty  to  add 
any  plea  necessary  to  raise  this  defence. 


20 


COMMON  PLEAS,  EASTER  TERM,  43  VIC,  1880. 


The  only  remaining  question  is,  whether  the  defendant's- 
fifth  plea  is  proved  so  as  to  entitle  him  to  have  the  deed 
rectified  by  limiting  the  covenant  to  the  grantor's  own 
acts.  A  party  seeking  rectification  from  a  Court  of  equity 
on  the  ground  of  mutual  mistake  must  be  able  to  shew  by 
the  clearest  evidence- — "irrefragable  evidence,"  to  use  Lord 
Thurlow's  language — that  neither  of  the  parties  intended 
the  agreement  to  be  such  as  the  writing  expresses  it  to  be. 
It  must  also  be  shewn  with  equal  clearness  that  there  was 
another  agreement  assented  to  and  concluded  by  both 
parties,  which  ought  to  be,  by  an  amendment  of  the  in- 
strument, substituted  for  that  which,  in  its  unrectified 
form,  it  erroneously  states :  per  Strong,  V.  C,  in  Campbell 
v.  Edivards,  24  Grant  152  at  p.  171.  And  in  Fowler  v. 
Fowler,  4  DeG.  &  J.  250  at  p.  264,  Lord  Chelmsford  says  : 
"  The  power  which  the  Court  possesses  of  reforming  writ- 
ten agreements  where  there  has  been  an  omission  or  inser- 
tion of  stipulations  contrary  to  the  intention  of  the  parties 
and  under  a  mutual  mistake,  is  one  which  should  be  used 
with  extreme  care  and  caution.  To  substitute  a  new  agree- 
ment  for  one  which  the  parties  have  deliberately  subscribed, 
ought  only  to  be  permitted  upon  evidence  of  a  different 
intention  of  the  clearest  and  most  satisfactory  description." 

Tried  by  the  test  afforded  by  these  and  other  authori- 
ties, it  appears  to  me  that  the  evidence  of  the  plaintiff 
himself  establishes  the  defendant's  contention. 

If  the  plaintiff  was  now  endeavouring  to  enforce  per- 
formance of  a  contract  for  the  sale  of  this  land  in  which 
either  the  usual  covenants  were  stipulated  for,  or  nothing 
was  said  about  covenants  at  all,  he  would  be  entitled  to  a 
conveyance  with  covenants  limited  to  the  vendor's  acts 
only.  That,  prima  facie,  was  all  he  could  have  insisted 
on  at  any  time :  Gamble  v.  McKay,  7  C.  P.  319  ;  Browning 
v.  Wright,  2  B.  &  P.  13,  22 ;  Scarlett  v.  Canada  Co.,  1 
Chy.  Ch.  90,  Esten,  V.  C. 

Before  he  accompanied  his  father  to  the  solicitor's  office 
nothing  had  been  said  as  to  the  deed  being  made  in  any 
particular  form  or  containing  any  particular  covenant,  and. 
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it  was  only  when  the  latter  asked  what  sort  of  deed  he 
should  prepare  that  the  plaintiff  said  that  he  wanted  a 
warranty  deed,  that  he  would  not  take  a  quit  claim.  The 
plaintiff  and  his  father  then  knew,  and,  we  may  assume, 
had  no  doubt,  that  the  father  was  the  grantee  of  the 
crown,  so  that,  prima  facie  at  least,  his  title  was  perfect, 
and  there  was  nothing  to  be  guarded  against  but  the 
grantor's  own  acts.  The  plaintiff  wanted  a  warranty 
deed,  as  he  had  heard  that  a  quit  claim  deed  did  not  pass 
the  title,  and  said  he  would  not  take  the  land  unless  he 
had  a  warranty  deed  or  a  good  deed,  which  both  meant  the 
same  thing,  as  he  understood  it.  The  solicitor  produced 
two  deeds :  one  without  covenants,  the  quit  claim,  and 
the  other  with  them,  and  the  latter  was  selected.  All  the 
plaintiff  wanted  was  a  deed  with  covenants,  a  deed  that 
was  not  a  quit  claim  deed,  and  the  solicitor  accordingly 
used  the  former,  seeing  that  it  purported  to  be  a  convey- 
ance pursuant  to  the  statute,  and  having,  as  he  says,  no 
other  knowledge  than  that  it  was  in  the  usual  form  with 
limited  covenants.  If  there  had,  in  fact,  been  any  discus- 
sion, and  the  plaintiff  does  not  say  that  there  was,  as  to 
whether  the  grantee  should  have  a  deed  with  full  cove- 
nants or  limited  covenants,  it  is  not  unreasonable  to 
suppose  that  the  covenant  against  incumbrances  would 
have  been  enlarged,  instead  of  being  left  as  it  is  in  the 
usual  limited  statutory  form. 

On  the  whole  the  evidence  of  the  plaintiff  satisfies  me 
that  the  agreement  between  the  parties  was,  that  the  plain- 
tiff should  have  a  deed  with  covenants  as  distinguished 
from  a  quit  claim  or  deed  without  covenants,  and  that  it  was 
by  the  mere  error  and  mistake  of  all  parties  in  using  the 
defective  form,  and  contrary  to  their  real  intention,  that 
the  covenant  as  now  framed  was  entered  into  :  Bawle  on 
Covenants  for  Title,  4th  ed.,  520-2 ;  Urmiston  v.  Pate,  4 
Cruise  Dig.  4th  ed.,  390  ;  Bree  v.  Holbeck  Doug.  655 ; 
MaynardJs  Case,  2  Freem.  1,  3  Swanst.  651. 

I  am,  therefore,  of  opinion  that  the  defendant  is  entitled 
to  have  the  deed  reformed  so  as  to  express  the  true  con- 
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tract  between  the  parties,  which  was  that  the  grantor 
should  execute  a  deed  containing  covenants  for  title,  or 
right  to  convey  in  fee  simple,  limited  to  his  own  acts  in 
the  usual  form. 

The  rule  will  be  absolute  to  enter  a  verdict  for  the 
defendant. 

Wilson,  C.  J.,  and  Galt,  J.,  concurred. 

Rule  absolute. 


Mahon  et  al.  v.  Nicholls. 

Change  of  venue — County  Court  cases — Order  of  clerk  of  crown — Appeal  to 
full  Court— R.  S.  0.  ch.  50,  sees.  31,  155. 

Held,  that  there  is  no  appeal  to  the  full  Court  in  Term  from  an  order  of 
the  Clerk  of  the  Crown  and  Pleas,  made  on  an  application  to  change 
the  venue  in  County  Court  cases,  under  R.  S.  0.  ch.  50,  sec.  155;  but 
the  only  appeal  in  such  cases  is  to  a  Judge  in  Chambers,  under  sec. 
31  of  the  Act. 

Held,  however,  that  if  an  appeal  did  lie  to  the  full  Court,  it  might  be 
made  direct  thereto,  without  first  going  before  a  Judge  in  Chambers. 

Semhle,  in  such  cases,  the  proper  course  is  to  follow,  as  laid  down  in  the 
Act,  the  practice  in  force  in  the  Superior  Courts  ;  and  that  the  mere 
fact  of  the  cause  of  action  having  arisen  in  the  county  to  which  it  is 
sought  to  change  the  venue  is  not  of  itself  sufficient  to  outweigh  any 
actual  preponderance  of  convenience  arising  from  other  causes  in  favour 
of  retaining  the  venue  where  the  plaintiff  had  laid  it. 

During  this  term,  May  19, 1880,  R.  M.  Meredith  obtained 
a  rule  nisi,  on  reading  affidavits,  &c,  and  the  order  made 
herein  hy  the  Clerk  of  the  Crown  and  Pleas,  Queen's  Bench, 
sitting  as  a  Judge  in  Chambers,  bearing  date  the  2nd  day  of 
March  last,  changing  the  venue  in  the  action  from  the  county 
of  Middlesex  to  the  county  of  Kent,  calling  upon  the  defen- 
dant to  shew  cause  why  the  said  order  should  not  be 
rescinded. 
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This  action  was  brought  in  the  County  Court  of  the 
county  of  Middlesex.  The  pleadings  were  nob  filed, 
but  it  sufficiently  appeared  from  the  affidavits  that  the 
declaration  contained  three  counts,  the  first  on  a  promis- 
sory note  for  $60,  made  by  the  defendant,  payable  at 
the  plaintiffs'  place  of  business,  in  London,  the  second  on 
another  note  for  $20,  made  by  the  defendants,  payable 
at  the  same  place;  and  the  common  counts,  under 
which  $50,  as  the  price  of  a  second-hand  machine,  was 
claimed. 

The  defence  relied  upon  was  that  the  whole  claim  was 
for  the  price  of  a  combined  reaper  and  mower  machine, 
which  the  plaintiffs  warranted  should  be  of  good  material 
and  workmanship,  and  should  do  good  work,  that  the 
machine  was  not  according  to  the  agreement,  and  that 
the  defendant  was  entitled  to  have  the  notes  given  up  to 
him. 

There  was  also  a  plea  of  failure  of  consideration  to  the 
first  and  second  counts. 

The  defendant  moved  to  change  the  venue  from  the 
county  of  Middlesex,  to  the  county  of  Kent,  on  affidavits 
which  stated  in  substance  that  the  notes  were  made  and 
the  cause  of  action  arose  in  the  latter  county,  in  which 
county  the  defendant  also  resided  :  that  the  defendant  had 
ten  witnesses,  named,  all  of  whom  resided  in  the  county  of 
Kent,  and  who  were  material  and  necessary  to  support  the 
defence  in  the  action,  and  whom  he  intended  to  subpoena  : 
that  the  expense  of  subpoenaing  and  procuring  the  attend- 
ance of  the  witnesses  at  the  trial  in  the  county  of  Mid- 
dlesex would,  as  the  deponent  verily  believed,  be  at  least 
$60  more  than  if  it  took  place  in  the  county  of  Kent :  that 
the  machine  had  been  set  up  and  carefully  tried,  but  proved 
quite  worthless,  and  had  broken  down  :  that  the  plaintiff 
had  brought  an  action  upon  the  $20  note,  and  for  the  price 
of  the  second-hand  machine,  in  the  Fourth  Division  Court  of 
Kent,  in  which  action  he  was  nonsuited ;  and  at  the  trial  of 
that  action  the  only  witness  present  for  the  plaintiff  was, 
one  Vrooman,  the  agent  through  whom  the  machine  had 
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been  sold.  It  was  not  stated  how  many  witnesses  the 
defendant  had  present  at  that  trial. 

In  reply,  the  affidavit  of  one  of  the  plaintiffs  was  filed, 
in  which  it  was  stated  that  the  cause  of  action  arose 
in  the  county  of  Middlesex,  and  not  in  the  county  of  Kent, 
the  action  being  brought  upon  notes  payable  at  the  plain- 
tiffs' place  of  business  in  London,  and  for  default  of  pay- 
ment :  that  in  order  to  meet  the  facts  set  up  in  the  special 
plea  it  would  be  necessary  for  the  plaintiffs  to  subpoena 
fifteen  witnesses,  all  of  whom  resided  in  or  near  to  London, 
and  one  witness  who  resided  in  the  county  of  Oxford, 
twenty  miles  east  of  London :  that  all  these  witnesses  were 
material  and  necessary  for  the  plaintiffs,  and  that  they 
€Ould  not  safely  proceed  to  trial  without  their  testimony, 
and  that  it  was  the  plaintiffs'  intention  to  subpoena  them  : 
that  the  plaintiffs  had  no  witnesses  residing  in  the  county 
of  Kent :  that  a  trial  in  Kent  would  increase  the  expense 
of  the  action  on  the  plaintiffs'  side  upwards  of  $100 :  that 
the  inconvenience  of  a  trial  at  Chatham  would  be  greater 
than  of  one  at  London,  and  the  plaintiffs'  witnesses,  many 
of  whom  were  business  men,  would  be  greatly  inconve- 
nienced and  put  to  loss  and  trouble  if  the  trial  was  had  at 
Chatham  :  that  the  deponent  was  not  aware  of  any  purpose 
for  which  the  persons  named  in  the  defendant's  affidavit 
could  be  called  to  give  evidence  except  as  to  their  opinion 
of  the  merits  of  the  machine. 

On  the  argument  it  was  stated  that  the  defendant's  wit- 
nesses were  persons  who  had  seen  the  machine  worked, 
while  the  plaintiffs'  would  prove  that  it  was  well  con- 
structed, of  good  material,  and  that  it  complied  with  the 
warranty. 

By  the  order  complained  of  the  venue  was  changed  from 
Middlesex  to  Kent. 

During  the  same  term,  June  2nd,  1880,  Ogden  shewed  cause. 

There  is  no  appeal  from  the  order  of  Mr.  Dalton  changing 
the  venue  in  a  County  Court  case.  The  j  urisdiction  conferred 
by  R.  S.  0.  ch.  50,  sec.  155,  is  altogether  independent  of  the 
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Oourt :  Kidd  v.  O'Connor,  43  U.  C.  R.  193 ;  Re  Allen, 
31  U.  C.  R.  458  ;  Arch.  Prac,  12th  ed.,  1598.  Even  if  an 
appeal  will  lie  it  must,  in  the  first  instance,  be  to  a  Judge 
in  Chambers  within  four  days  after  the  making  of  the 
order,  under  R.  S.  O.  ch.  39,  sec.  31.  On  the  merits  the 
order  should  not  be  interfered  with.  The  preponderance 
of  convenience  is  in  favour  of  the  case  being  tried  in  Kent. 
The  cause  of  action  also  arose  in  Kent,  and  this,  in  accord- 
ance with  the  practice  adopted  in  County  Court  cases,  is  of 
itself  sufficient  to  cause  the  venue  to  be  changed,  unless 
there  is  a  preponderance  of  convenience  against  it :  R.  S. 
•0.  ch.  50,  sec,  10 ;  Phippen  v.  McLeod,  7  P.  R.  377  ; 
Harper  v.  Smith,  6  P.  R.  9  ;  Re  Caton,  26  C.  P.  317. 

R.  M.  Meredith,  contra.  The  appeal  here  is  authorized. 
The  rule  is,  that  unless  the  statute  expressly  excludes  an 
appeal  it  will  lie.  In  Re  Allen,  31  U.  C.  R.  458,  at  p.  493, 
it  is  expressly  laid  down  that,  generally  speaking,  it  is 
meant  that  the  powers  of  a  Judge  are  to  be  exercised  sub- 
ject to  an  appeal  to  the  Court.  The  Clerk  of  the  Crown 
in  making  the  order  was  merely  acting  as  the  deputy  or 
subordinate  of  the  Court;  and  the  Court  may  properly 
review  the  order  of  its  deputy  or  subordinate  :  Phippen  v. 
McLeod,  7  P.  R.  377;  Arch.  Prac,  12th  ed.,  1608,1609. 
It  is  not  essential  that  the  appeal  should  first  be  to  a 
Judge  in  Chambers  within  four  days,  for,  as  held  in  Par- 
kinson v.  Thompson,  44  U.  C.  R.  29,  the  exception  con- 
tained in  sec.  31  of  R.  S.  O.  ch.  39,  is  merely  for  the 
purpose  of  providing  an  additional  and  more  speedy  mode 
of  trial,  and  does  not  take  away  the  right  to  resort  to  the 
Court  for  the  purpose.  On  the  merits  the  order  should 
be  set  aside.  In  addition  to  the  fact  that  the  plaintiffs  and 
their  witnesses,  as  also  the  attorneys,  reside  at  London, 
there  are  two  County  Court  Judges  and  a  shorthand 
reporter'  there,  and  a  day  can  be  fixed  for  the  trial,  and 
it  can  be  speedily  disposed  of,  whereas  if  tried  at  Chatham, 
where  there  is  only  one  J udge  and  no  shorthand  reporter,  the 
case  will  have  to  await  its  turn,  and  the  witnesses  and 
parties  will  be  put  to  the  additional  expense  and  loss  of 
4 — VOL.  XXXI.  CP. 
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time  occasioned  thereby.  The  cause  of  action,  in  fact, 
arose  in  Middlesex.  The  defendant  himself  placed  it  there 
by  making  the  notes  for  the  machine  payable  at  London, 
and  the  action  is  brought  for  the  nonpayment  of  these 
notes.  The  cause  of  action  under  the  C.  L.  P.  Act  is  the 
act  on  the  part  of  the  defendant  which  gives  the  plaintiff 
his  cause  of  complaint.  The  breach  here  then,  determines 
the  venue  :  Vaughan  v.  Weldon,  L.  R.  10  C.  P.  47  ;  Noxon 
v.  Holmes,  24  0.  P.  541 ;  Noad  v.  Noad,  6  P.  R.  48 ;  Har- 
risons C.  L.  P.  Act,  2nd  ed.,  105,  note  h;  Church  v. 
Barnett,  L.  K  6  C  P.  116;  Moor  v.  Boyd,  3  P.  R.  374; 
Moffatt  v.  Prentice,  6  P.  R.  33;  Gilmour  v.  Strickland,  6 
P.  R.  254 ;  Mooney  v.  Mooney,  6  P.  R.  267.  The  course 
adopted  by  Mr.  Dalton  in  County  Court  cases  is,  to  follow 
the  Division  Court  rule,  that  the  venue  must  be  laid 
where  the  whole  cause  of  action  arises,  and,  in  an  applica- 
tion to  change  the  venue,  he  holds  that  the  fact  of  the 
whole  cause  of  action  having  arisen  in  the  county  where 
it  is  sought  to  change  the  venue  is  of  itself  of  sufficient 
weight  to  cause  the  application  to  be  granted,  unless  very 
strong  grounds  are  shewn  for  retaining  it  where  laid.  This  is 
contrary  to  the  statute,  which  expressly  provides  that  the 
Superior  Court  practice  is  to  be  adopted  :  R.  S.  0.  ch.  50, 
sees.  10,  155  ;  R.  S.  O.  ch.  43,  sec.  19. 

June  25, 1880.  Osler,  J.,  delivered  the  judgment  of  the 
Court. 

Section  155  of  the  Common  Law  Procedure  Act  R.  S.  O. 
ch.  50,  provides  that  in  all  actions  brought  in  a  County  Court 
the  Judge  of  the  County  Court  where  the  proceedings  are 
commenced,  or  one  of  the  Judges  of  the  Superior  Courts 
of  common  law,  may  change  the  venue  according  to  the 
practice  now  in  force  in  the  Superior  Courts. 

Before  this  enactment  was  passed  the  venue  could  not 
be  changed  in  a  County  Court  action.  The  plaintiff 
might  bring  his  action  in  any  county  in  the  Province,  no 
matter  where  the  cause  of  action  arose,  and  regardless  of 
the  convenience  of  the  defendant. 
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The  Act  authorizes  the  venue  to  be  changed  in  accordance 
with  the  practice  in  force  in  the  Superior  Courts. 

It  is  contended  that  in  changing  the  venue  in  this  case 
that  practice  was  not  followed. 

So  far  as  regards  merely  the  number  of  witnesses  and  the 
residence  of  the  parties  and  their  attorneys,  the  plaintiffs 
answer  the  defendant's  application  by  shewing  that  there 
is  a  preponderance  of  convenience  in  retaining  the  venue 
where  it  was  originally  laid.  Both  parties  have  probably 
overstated  the  number  of  witnesses  whom  they  will  find 
it  necessary  to  call.  It  is  as  difficult  to  understand  why  it 
can  be  necessary  for  the  defendant  to  call  ten  or  eleven 
persons  to  shew  that  the  machine  would  not  work,  as  it  is 
to  feel  confidence  in  the  plaintiffs'  assertion  that  its  merits 
cannot  be  established  at  the  mouths  of  fewer  than  sixteen. 
Still,  making  every  allowance  for  exaggeration,  the  prepon- 
derance of  convenience  would  appear  from  the  affidavits 
to  be  in  favour  of  the  plaintiffs. 

It  was  said,  although  there  was  no  authoritative  report 
of  the  ground  of  the  decision,  that  the  cause  of  action  was 
treated  as  having  arisen  in  the  county  of  Kent,  where  the 
contract  for  the  sale  and  exchange  of  the  reaper  was  made, 
and  that  in  changing  the  venue  in  County  Court  actions 
greater  weight  was  attached  to  this  circumstance,  that  is, 
the  locality  of  the  cause  of  action,  than  would  have  been 
the  case  in  an  action  in  the  Superior  Court.  We  cannot 
tell  how  this  may  have  been,  but  we  think  it  safer  to 
adhere  in  all  such  cases  to  the  rule  expressly  laid  down  by 
the  Act,  and  to  follow  the  practice  in  force  in  the  Superior 
Court.  In  an  action  of  this  nature,  as  we  understand  the 
practice,  the  mere  fact  of  the  cause  of  action  having  arisen 
in  the  county  to  which  it  is  sought  to  change  the  venue 
will  not  of  itself  be  sufficient  to  outweigh  any  actual  pre- 
ponderance of  convenience  arising  from  other  causes,  in 
favour  of  retaining  the  venue  where  the  plaintiff  had  laid 
it :  Levy  v.  Rice,  L.  R.  5  CP.  119  ;  Church  v.  Barnett, 
L.  R.  6  C.  P.  lit) ;  Gilmour  v.  Strickland,  6  P.  R.  254,  and 
note. 
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The  defendant,  however,  contends  that  no  appeal  can  be 
taken  from  this  order  to  the  full  Court,  because  the  learned 
Olerk  of  the  Crown  and  Pleas  in  making  it  was  acting 
under  the  statute  C.  L.  P.  Act,  section  155,  by  a  power 
independent  of,  and  not  in  any  way  connected  with,  or 
subordinate  to  the  Court. 

The  Act  places  the  Judge  of  the  County  Court  and  a 
Judge  of  the  Superior  Court  on  precisely  the  same  footing 
as  regards  jurisdiction  to  make  the  order  in  question. 
When  made  by  the  former,  and  the  papers  have  been  trans- 
mitted to  the  other  county,  his  jurisdiction  over  the 
cause  is  at  an  end.  He  cannot  re-hear  or  rescind  his  order. 
When  made  by  the  Judge  of  one  of  the  Superior  Courts 
sitting  in  Chambers,  the  proceedings  before  him  are  enti- 
tuled  in  the  County  Court.  The  cause  is  not  transferred, 
and  does  not  in  any  sense  become  a  cause  in  or  subject  to 
the  jurisdiction  of  the  Superior  Court.  The  power  to  make 
the  order  is  not  given  to  the  Court,  but  to  one  of  the 
Judges  of  such  Court  sitting  in  Chambers. 

In  Re  Sheffield  Waterworks  Act,  Collis's  Claim,  L.  R 
1  Ex.  54,  an  application  was  made  to  the  Court  to  review 
the  Master's  taxation.  The  costs  which  had  been  taxed  by 
him  were  in  reference  to  claims  for  compensation  against 
the  company,  and  they  were  taxed  under  a  statute  which 
provided  that  such  costs  should,  "  in  cases  of  difference  be 
taxed  *  *  by  a  Master  of  a  Superior  Court  of  law  at 
Westminster,  on  the  principle,  and  according  to  the  rules, 
and  on  payment  of  the  fees  observed  and  paid  on  the  tax- 
ation of  costs  in  actions  at  law."  It  was  held  that  the 
Court  had  no  jurisdiction  to  direct  the  Master  to  review 
his  taxation. 

Bramwell,  B.,  said,  at  p.  57  :  "  In  the  ordinary  cases  of  a 
rule  or  action  the  Court  in  its  judgment  awards  the  costs, 
and  its  officers  are  directed  to  ascertain  the  amount ;  from 
their  decision  an  appeal  lies  to  the  Court,  because  it  was 
the  judgment  of  the  Court  which  awarded  the  costs  in  the 
first  instance.  But  here  there  is  no  judgment  or  award  of 
the  Court,  and,  therefore,  no  foundation  for  the  appellate 
jurisdiction." 
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See  also  Jackson  v.  Randall,  24  C.  P.  87,  and  per  Wilson, 
C.J.,  in  Re  Allen,  31  U.  C.  R.  458,  at  p.  493,  where  most  of 
the  authorities  up  to  that  date  are  collected  and  considered : 
"  The  principle  is,  that  the  Court  will  always  review  the 
decision  of  the  Judge  when  he  is  acting  merely  as  its 
deputy,  but  not  when  an  entirely  independent  jurisdiction 
is  given  to  him  by  statute." 

The  result  of  the  authorities  is  to  shew  that  if  this  order 
had  been  made  by  a  Judge  sitting  in  Chambers  it  would 
have  been  so  made  by  him  as  persona  designata,  and  there 
could  have  been  no  appeal  to  the  full  Court.  Then,  does 
it  make  any  difference  that  it  was  made  by  Mr.  Dalton  ? 
He  disposes  of  business  in  Chambers,  under  the  authority 
of  R.  S.  0.  ch.  39,  sees.  29  to  32  inclusive. 

Sec.  29  empowers  a  majority  of  all  the  Judges,  from  time 
to  time,  to  make  rules  "  For  empowering  the  Clerk  of  the 
Crown  and  Pleas  of  the  Court  of  Queen's  Bench,  to  do  any 
such  thing  and  transact  any  such  business,  and  to  exercise 
any  such  authority  and  jurisdiction,  in  respect  of  the  same, 
as  by  virtue  of  any  statute  *  *  are  now,  or  may 
be  hereafter  done,  transacted  or  exercised  by  a  Judge  of 
either  of  the  said  Courts  sitting  at  Chambers,  and  as  shall 
be  specified  in  any  such  Rule,  except  in  respect  of  matters 
relating  to  the  liberty  of  the  subject." 

Sec.  31  provides  that  every  order  or  decision  made  or 
given  by  the  said  Clerk  of  the  Crown  and  Pleas,  sitting  in 
Chambers,  shall  be  as  valid  and  binding  on  all  parties 
concerned  as  if  it  had  been  made  by  a  Judge  sitting  in 
Chambers,  except  that  there  may  be  an  appeal  therefrom 
to  a  Judge  sitting  in  Chambers. 

By  sec.  32  the  words,  "  J udge's  order,"  "  order  of  a 
Judge,"  and  other  like  expressions,  in  any  Act  of  the  Legis- 
lature of  Ontario,  when  referring  to  the  order  of  a  Judge 
of  either  of  the  Superior  Courts,  shall  include  an  order  made 
by  the  Clerk  under  the  preceding  sections,  unless  there  is 
something  in  the  context  to  indicate  a  different  meaning. 

We  dispose  of  the  case  strictly  on  the  objections  taken 
by  the  rule,  and  on  the  argument,  and,  following  the  case  of 
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Bennett  v.  Tregent,  25  C.  P.  443,  hold  that  the  sections 
referred  to  enable  the  Clerk  of  the  Crown  and  Pleas  of  the 
Court  of  Queen's  Bench,  when  acting  under  the  authority 
of  the  rules  made  in  pursuance  of  the  29th  section,  to  do 
any  such  thing  and  transact  any  such  business,  &c,  as  by 
virtue  of  any  statute  a  Judge  sitting  in  Chambers  may  do. 
He  acts  in  such  a  case  when  making  an  order  to  change  the 
venue  in  a  County  Court  case,  as  one  of  the  persons  men- 
tioned in  the  statute,  and  the  only  appeal  from  his  decision 
is  to  a  J udge  sitting  in  Chambers,  which  is  expressly  given 
in  all  cases  by  the  latter  part  of  section  31.  If  the  matter 
before  him  was  one  in  which  an  appeal  lay  to  the  Court, 
we  agree  with  the  decision  in  Parkinson  v.  Thompson, 
44  U.  C.  K.  29,  that  it  might  be  made  to  the  Court  in  the 
first  instance  without  first  going  before  a  J  udge. 

Being  of  opinion,  therefore,  that  we  have  no  jurisdiction 
to  entertain  this  appeal,  the  rule  must  be  discharged. 


Rule  discharged. 
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In  the  Matter  of  Fenton,  County  Crown  Attorney  of 
the  County  of  York,  and  the  Board  of  Audit  of 
the  County  of  York. 

Criminal  justice — Expenses  connected  therewith — County  Attorney  of  York 
—R.  S.  0.  ch.  85,  R.  S.  0.  ch.  86. 

Held,  that  the  liability  of  the  Crown  to  the  payment  of  expenses  con- 
nected with  the  administration  of  criminal  justice  in  the  province  out 
of  the  consolidated  revenue  fund  is  restricted,  under  R.  S.  0.  ch.  86, 
sec.  1,  to  such  expenses  as  are  mentioned  in  the  schedule  to  the  Act; 
and  that  the  county,  under  K.  S.  O.  ch.  85,  is  required  to  pay  all  other 
proper  expenses  connected  therewith. 

Held,  also,  that  the  county  attorney  of  York,  though  not  clerk  of  the 
peace,  is  an  officer  coming  within  the  said  ch.  85,  whose  expenses  form 
part  of  the  expenses  of  the  administration  of  criminal  justice. 

Where,  therefore,  the  account  of  the  county  attorney  of  York,  for  the 
quarter  ending  31st  December,  1879,  for  expenses  connected  with  the 
administration  of  criminal  justice,  was  audited  by  the  county  board  of 
audit  and  paid,  but  certain  of  the  items  were  disallowed  by  the  pro- 
vincial treasurer  as  not  payable  by  the  crown  out  of  the  consolidated 
revenue  fund,  not  being  contained  in  the  schedule,  and  the  board  of 
audit,  therefore,  in  auditing  the  county  attorney's  account  for  a  subse- 
quent quarter,  deducted  therefrom  the  amount  of  said  disallowed  items, 
a  mandamus  was  granted  to  the  board  to  rescind  their  order  for  such 
deduction. 

In  Easter  term,  May  28, 1880,  J£.  Irving,  Q.C.,  obtained  a 
rule  calling  on  the  said  auditors  to  shew  cause  why  a  writ 
of  mandamus  should  not  forthwith  issue  out  of  this  Court 
directed  to  them  as  such  Board  of  Audit,  commanding  them 
to  rescind  their  order  for  the  deduction  of  certain  items  of 
disbursements,  amounting  to  $39.97,  made  by  the  said 
board  on  the  14th  day  of  April  last,  from  the  accounts  of 
the  said  County  Crown  Attorney,  and  to  order  that  the 
said  sum  be  paid  to  him  by  the  treasurer  of  the  said 
county,  together  with  the  costs  of  this  application  ;  or  why 
such  other  order  should  not  be  made  in  the  premises  as  the 
Court  might  deem  proper ;  and  it  was  further  ordered  that 
notice  of  the  rule  should  be  given  to  the  Attorney- General 
of  Ontario. 

The  papers  filed  shewed  the  items  which  had  been 
audited  and  allowed  by  the  Board  of  Audit  to  the  County 
Crown  Attorney  in  his  "  criminal  justice  account "  for 
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the  quarter  ending  31st  December,  1879,  and  were  paid 
him  on  29th  of  January,  1880,  but  which  were  deducted 
by  the  board  from  his  accounts  from  the  following  quarter, 
on  the  14th  of  April,  1880.    They  were  as  follows : 
1879. 

Oct.  16. — Queen  v.  Lawrence  Smith  [murder  of  R. 

W.  Turner  at  Toronto]  Felony.  Cash 
paid  my  expenses  to  Hamilton  to  see 
prisoner's  wife,  who  was  concealed  there, 
to  get  information  as  to  witnesses  (she 
being  only  known  witness  to  assault 
and  incompetent  to  testify  against  her 
husband),  and  paid  bringing  her  back 


to  Toronto.    Inquest  sitting    $3  70 

Paid  cab  hire  self  and  detective  in  Hamil- 
ton ;  and  self  in  Toronto,  late  at  night...    2  25 
Paid  telegram  to  Dr.  Riddell,  28cts.  and 
to  Dr.  Church,  27cts.,  as  to  witness   55 

Oct.  17. — Cash  refunded  coroner:  expenses  of  bring- 
ing a  poor  woman  as  crown  witness  a 
long  distance  to  inquest  at  night   0  50 

Oct.  18. — Queen  v.  T.  R.  and  J.  Dean  [kidnapping 
at  Toronto]  Felony.  Paid  Ferguson  for 
2  large  photographs  of  "  the  cave,"  used 
in  evidence  by  crown  at  trial    2  00 

Nov.  5. — Queen  v.  Frank  Taylor  [horse  stealing  in 
county]  Felony.  Paid  expenses  of  Isaac 
McChesney,  of  Allendale,  as  crown  wit- 
ness on  summary  trial  before  Police 
Magistrate,  without  jury,  to  save  ex- 
pense and  delay   2  Oft 


Dec.  30. — Queen  v.  Samuel  D.  Orser  [perjury  in 
Toronto]  Misdemeanour.  Paid  short- 
hand reporter  for  copy  of  evidence  of 
plaintiff  in  suit  Orser  v.  G.  T.  R.  Co.,  in 
which  alleged  perjury  committed.  This 
prosecution  being  instituted  by  order 
of  County  Court  Judge  on  hearing  the 
plaintiff's  evidence  in  this  suit,  207 

folios  at  5c   10  35 

Queen  v.  Sarah  Freer  [larceny  at  Kingston, 
stolen  property  being  brought  to  Toronto 
where  prisoner  arrested]  Felony.  Paid 
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part  of  the  hotel  expenses  of  Mrs.  Mc- 
Sweeny,  of  Kingston,  as  crown  witness, 
awaiting  summary  trial  before  Police 
Magistrate  in  Toronto,  without  jury  ...    3  00 

Cash  remitted  Chief  of  Police,  Kingston, 
to  pay  expenses  of  two  crown  witnesses 
to  Toronto,  who  after  being  paid  refused 
to  attend,  and  this  money  thus  lost, 
prisoner  being  ultimately  sent  for  trial 
to  Kingston    15  00 

Paid  telegram  from  Chief  of  Police  at 

Kingston   0  62 

Amounting  to    $39.97 

The  affidavit  of  the  County  Crown  Attorney  stated,  that 
the  Board  of  Audit  audited  the  accounts  to  be  paid  by  the 
treasurer  of  the  county  out  of  the  county  funds,  under  the 
K  S.  0.  ch.  85,  and  ch.  174,  sec.  474  :  that  in  the  account 
for  the  quarter  ending  31st  December,  1879,  were  contained 
the  above  mentioned  items,  and  they  were  duly  audited  by 
the  board  and  paid  to  the  County  Crown  Attorney  by  the 
treasurer  of  the  county,  in  accordance  with  the  audit,  on 
the  29th  of  January,  1880:  that,  afterwards,  on  14th 
April,  1880,  the  board,  on  auditing  the  accounts  for  the 
quarter  ending  31st  March  of  that  year,  deducted  from 
the  same  the  items  above  mentioned,  upon  the  ground  that 
the  said  items  having  been  disallowed  by  the  provincial 
Treasurer,  as  " payable  by  the  county"  in  the  criminal  justice 
accounts  rendered  by  the  treasurer  of  the  county  on  behalf 
of  the  county  for  payment  out  of  the  Consolidated  Revenue 
Fund  of  the  Province,  the  said  items  should  be  deducted 
from  him,  the  County  Crown  Attorney,  out  of  the  account 
allowed  for  services  rendered  up  to  the  end  of  March  of 
this  present  year. 

Paragraph  6  of  the  affidavit  was  as  follows :  "  And  I 
further  say,  that  afterwards,  on  the  fourteenth  day  of 
April  last,  I  appeared  before  the  said  Board  of  Audit,  and 
gave  the  explanations  in  regard  to  said  items  hereinafter 
set  forth,  and  claimed  to  have  the  deduction  hereinbefore 
5 — VOL.  XXXI.  CP. 
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described  reversed,  which  request  was  refused,  because  the 
Board  of  Audit  was  unwilling  to  recognize  any  liability  of 
the  county  for  such  items,  notwithstanding  the  treasurer 
of  the  Province  disallowed  them  as  'payable  by  the 
county.'  The  Board  of  Audit  raised  no  question  as  to  the 
fact  of  the  moneys  having  been  actually  paid  by  me  as 
described,  but  refused  upon  the  principle  that,  the  items 
being  disallowed  by  the  treasurer  of  the  Province,  they 
should  be  deducted  from  my  account  against  the  county, 
and  ordered  the  deductions  to  be  made,  and  adhered  to 
that  determination." 

Paragraph  9  was :  "  I  am  continually  called  upon  to 
advance  cash  for  necessary  disbursements  in  criminal  pro- 
secutions, in  investigating  the  same,  and  in  collecting 
additional  evidence  therein  when  required,  and  in  prepar- 
ing the  same  for  trial,  and  it  would  be  detrimental  to  the 
public  interest  were  I  to  refuse  to  do  so ;  and  such  prosecu- 
tions would  in  some  cases  be  likely  to  fail,  and  in  some 
cases  great  public  inconvenience  and  expense  would  be 
likely  to  result  to  the  province  and  the  county  for  want  of 
funds  for  necessary  disbursements ;  and  I  would,  in  fact 
be  unable  to  properly  perform  the  duties  of  my  office  as 
County  Crown  Attorney  unless  I  furnished  the  moneys  for 
needful  disbursements  in  the  public  criminal  prosecutions, 
which  it  becomes  my  duty  to  institute  or  conduct." 

The  affidavit  then  explained  the  circumstances  connected 
with  the  disbursements  so  made  in  the  different  cases  for 
which  repayment  was  claimed,  and  it  stated  that,  in  the 
opinion  of  the  deponent,  the  Board  of  Audit  had  not  the 
power  to  deduct  the  amount  in  question  under  the  R  S.  0. 
eh.  85,  sec.  10. 

It  was  further  stated  that  the  County  Judge  dissented 
from  the  decision  of  the  majority  of  the  Board  of  Audit. 

In  the  same  term,  June  4,  1880,  J.  K.  Kerr,  Q.C., 
shewed  cause  for  Jackson  and  Crawford,  two  of  the 
auditors ;  his  Honour  the  Judge  of  the  County  Court  did 
not  appear.    If  the  items  were  wrongly  deducted  by  the 
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board  the  treasurer  should  have  disregarded  the  act  of  the 
board,  and  paid  the  money,  and  he  is  the  person  who 
should  have  been  complained  of;  and  if  the  deductions 
were  rightly  made  the  Board  of  Audit  should  have  this 
rule  discharged.  When  the  expenses  of  criminal  justice 
were  first  provided  for  they  were  payable  from  district  or 
local  funds:  4  &  5  Vic.  ch.  24,  8  Vic.  ch.  38.  Then 
the  whole  of  such  expenses  were,  by  the  9  Vic.  ch.  58, 
and  Consol.  Stat.  U.  C.  ch.  120,  borne  by  the  Consoli- 
dated Revenue  Fund.  The  expressions  in  these  Acts, 
that  the  scheduled  fees  "  shall  be  deemed  expenses  of 
the  administration  of  criminal  justice,  within  the  mean- 
ing of  this  Act,"  did  not  limit  the  liability  of  the  con- 
solidated fund  to  the  payment  only  of  such  fees  as  were 
scheduled ;  but,  if  it  did,  the  local  funds  were  wholly 
relieved  from  the  payment  of  any  part  of  such  expenses. 
The  R  S.  0.  ch.  86,  sec.  1,  runs  together  sees.  1  and  3  of 
the  ConsoL  Stat.  U.  C.  ch.  120,  so  that  the  enactment  now 
reads,  not  that  the  whole  of  the  expenses  of  criminal  justice 
shall  be  paid  out  of  the  consolidated  fund,  but  that  such 
part  of  it  as  is  mentioned  in  the  schedule  shall  be  paid  out 
of  it.  It  is  not,  however,  said  by  that  Act  that  the  other 
expenses  not  covered  by  the  schedule  shall  be  imposed 
upon  the  county,  and,  in  the  absence  of  such  an  enactment, 
the  county  having  been  wholly  discharged  from  any  such 
expenses,  cannot  be  re-charged  with  them  merely  because 
a  certain  part  of  them  is  put  upon  the  consolidated  revenue. 
The  Crown  having  assumed  the  whole  is  still  liable  for  the 
whole,  although  the  scheduled  fees  are  specially  payable 
out  of  that  particular  fund.  The  County  Attorney  is  not 
named  in  any  of  these  Acts,  and  in  this  county  he  is  not 
the  Clerk  of  the  Peace,  the  Clerk  of  the  Peace  being  the 
only  officer  named  in  these  Acts.  One  of  the  items  of  the 
account  is  a  police  charge,  and  the  42  Vic.  ch.  31,  sec.  17, 
O.,  specially  provides  for  it. 

J.  G.  Scott,  Q.C.,  on  behalf  of  the  Attorney-General.  The 
crown  is  in  no  way  liable.  The  Act  42  Vic.  ch.  31,  sec.  17, 
O.,  shews  there  are  some  expenses  which  are  payable  by  the 
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county,  and  are  not  to  be  paid  by  the  crown.  The  case  of 
Corporation  of  Lambton  v.  Poussett,  21  U.  C.  K.  472,  did 
not  treat  the  Consol.  Stat.  U.  C.  ch.  120,  as  imposing  the 
whole  of  such  fees  upon  the  crown,  and  the  R  S.  0.  ch. 
86,  sec.  1,  has  only  followed  the  effect  of  such  decision 
but,  however  that  may  be,  that  statute  is  conclusive  upon 
the  county. 

JE.  Irving,  Q.C.,  contra.  The  County  Attorney  has  many 
duties  to  perform  for  which  no  specific  fee  or  repayment  is 
provided.    The  R.  S.  O.  ch.  85,  sec.  2,  makes  the  county 
primarily  liable,  and  such  charges  which  the  county  can- 
not claim  back  as  among  the  schedule  items  the  county 
necessarily  has  to  bear  or  pay.    The  Provincial  Treasurer 
can  disallow  any  such  items  which  are  not  scheduled,  or 
such  amounts  which  are  charged  in  excess  ;  he  cannot 
direct  the  Board  of  Audit  to  deduct  them  from  the  officer's 
next  account.    The  statute  directs  how  the  auditors  shall 
act  in  such  a  case.    According  to  Corporation  of  Lambton 
v.  Poussett,  21  U.  C.  R  472,  the  charges  in  question  are  of 
that  description — that  having  been  once  duly  allowed  upon 
audit  they  cannot  afterwards  be  deducted  and  claimed  back. 
Sec.  10  of  R  S.  0.  ch.  85  must  be  construed  to  authorize 
the  Board  of  Audit  to  deduct  from  an  official  such  dis- 
allowed items  only  as  are  not  properly  chargeable  to  the 
county.    The  procedure  of  the  Board  of  Audit  is  regu- 
lated by  R  S.  0.  ch.  85,  but  the  auditors  themselves  are 
appointed  by  the  Municipal  Act,  R  S.  O.  ch.  174,  sec.  474. 
Sec.  445  of  the  last  named  Act,  as  amended  by  42  Yic.  ch. 
31,  sec.  17,  clearly  indicates  that  the  county  is  liable 
for  such  of  the  expenses  of  criminal  justice  as  are  not 
repaid  out  of  the  Provincial  funds,  for  this  statute  gives  the 
county   a   right   to  be  recouped  from  the  city  for  the 
latter's    share   of  such   expenses.     The  duties  charged 
were  all  duly  performed,  and  were  within  the  scope  of  the 
duties  of  the  office  of  the  County  Attorney.    The  County 
Attorney  is  within  the  operation  of  the  different  statutes, 
even  though  he  is  not  specifically  named  as  such  officer. 
The  Crown  Attorneys  Act,  R  S.  0.  ch.  78,  impliedly  em- 


RE  FENTON  AND  BOARD  OF  AUDIT  OF  YORK.  37 


powers  the  County  Crown  Attorney  to  make  all  necessary 
disbursements  in  discharge  of  his  official  duties,  and  it  is 
obvious  that  he  cannot  perform  his  statutory  duties  without 
disbursing  moneys  in  many  cases. 

June  25,  1880.  Wilson,  C.  J.,  delivered  the  judgment 
of  the  Court. 

There  is  no  doubt  the  fact  is  that  the  expenses  of  criminal 
justice  wTere  placed  wholly  upon  the  local  or  district  funds 
by  the  Act  of  1841,  4  &  5  Vic.  ch.  24,  and  that  was  con- 
tinued by  the  Act  of  1845,  8  Vic.  ch.  38,  sees.  3  and  5. 

The  Act  of  1846,  9  Vic.  ch.  58,  did,  as  Mr.  Kerr  said,  put 
the  whole  of  such  expenses  upon  the  consolidated  Revenue 
fund,  declaring  that  the  scheduled  fees  "  shall  be  deemed 
expenses  of  the  administration  of  criminal  justice  within  the 
meaning  of  this  Act,"  which  was  then  paid  by  local  taxation, 
and  it  does  not  folio  w  that  the  liability  of  the  crown  was 
limited  only  to  the  scheduled  fees  ;  or,  if  it  were,  that  the 
county  would  be  liable  for  any  other,  or  for  any  fees  at  all, 
where  it  was  wholly  relieved  from  them.  The  last  clause  of 
the  schedule  gave  to  it  as  wide  a  meaning  as  the  first  section 
of  the  Act  itself ;  for  after  providing  for  the  many  enumer- 
ated specific  items,  it  concluded  :  "Together  with  all  other 
charges  relating  to  criminal  justice  payable  to  the  fore- 
going officers  specifically  authorized  by  an  Act  of  the  Legis- 
lature, and  heretofore  payable  out  of  district  funds." 

No  change  was  made  in  that  legislation  until  the  passing 
of  the  R.  S.  0.  ch.  86,  sec.  1,  and  it  expressly  enacts  that 
"  such  of  the  expenses  of  the  administration  of  criminal 
justice  in  this  Province  as  are  mentioned  in  the  schedule 
to  this  Act  shall  be  paid  out  of  the  consolidated  revenue 
fund  of  the  Province."  Such  enactment  is  an  express 
declaration  that  the  crown  shall  be  liable  only  for  the 
scheduled  items. 

The  R.  S.  0.  ch.  85,  does  put  all  other  proper  expenses 
of  the  administration  of  criminal  justice  upon  the  county, 
because  the  county  is  directed  to  pay  such  expenses  in  the 
first  instance ;  and  as  it  can  recover  from  the  consolidated 
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revenue  only  the  scheduled  items,  it  necessarily  has  to 
bear  the  expense  of  the  other  non-scheduled  items. 
These  enactments  are  : — 

Sec.  1.  That  "  except  as  herein  or  otherwise  provided 
by  law,  all  other  fees  payable  to  said  officers,"  (that  is, 
the  officers  mentioned  in  R.  S.  0.  ch.  84,  and  not  naming 
the  county  attorney,)  "for  services  connected  with  the  ad- 
ministration of  justice  or  county  purposes,  shall  be  paid, 
in  the  first  instance,  out  of  the  county  funds;  and  the 
counties  paying  such  fees  shall  be  entitled  to  be  reimbursed, 
out  of  the  consolidated  revenue  f and,  the  amount  of  such 
of  said  fees  as  are  payable  out  of  said  fund  under  the  pro- 
visions of  '  the  Act  respecting  the  expenses  of  the  adminis- 
tration of  justice  in  criminal  matters.' " 

Sec.  2.  "Where  any  person  is  prosecuted  or  tried  for 
felony,  and  convicted  or  acquitted,  or  otherwise  discharged, 
the  costs  of  the  prosecution,  when  not  otherwise  provided 
by  law,  shall  be  paid  out  of  the  county  funds." 

Sec.  3.  In  felonies,  officers  of  the  Court  who  render 
any  official  services  to  the  person  charged  shall  be  paid  their 
lawful  fees  out  of  the  county  funds,  in  the  same  manner  as 
other  fees  due  and  payable  to  them  in  respect  of  official 
services  rendered  to  the  Crown  in  the  conduct  of  public 
prosecutions  are  paid. 

Sec.  4.  In  case  of  a  conviction  before  the  General  Ses- 
sions for  misdemeanor,  the  party  convicted  shall  pay  the 
costs,  to  be  taxed  by  the  Court,  but  in  case  he  is  acquitted 
the  costs  of  the  prosecution,  when  not  otherwise  provided 
for  by  law,  shall  be  paid  out  of  the  county  funds. 

Sec.  10,  enacts  that,  "  The  treasurer  of  the  county  shall 
furnish  the  board  of  audit  with  a  copy  of  the  items  dis- 
allowed by  the  provincial  treasurer  in  the  criminal  justice 
accounts  of  the  previous  quarter,  and  the  board  shall  have 
power  in  their  discretion  to  deduct  the  amounts  so  dis- 
allowed from  the  next,  or  any  accounts  of  the  same  officers 
submitted  for  audit." 

Sec.  12,  requires  that,  "The  treasurerof  every  county  shall, 
without  further  authority,  pay  the  amount  of  the  fees 
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which  are  payable  out  of  county  funds,  when  duly  allowed 
by  the  board  of  audit,  in  the  following  order,  and  in  pre- 
ference to  all  other  charges,  unless  otherwise  provided  by 
law — that  is  to  say,  after  the  expenses  of  levying  and  col- 
lecting and  managing  the  rates  and  taxes  imposed  in  the 
county  are  paid. 

Firstly,  for  the  support  of  prisoners,  and  maintenance  of 
the  court  house  or  gaol. 

Secondly,  the  accounts  of  public  officers,  and  officers  of 
the  Court  of  General  Sessions. 

Thirdly,  all  sums  of  money  payable  for  any  other  pur- 
pose whatever  connected  with  the  administration  of  justice 
within  the  county. 

Fourthly,  all  other  sums  of  money  allowed  by  the  board 
of  audit,  in  the  order  in  which  the  same  were  allowed. 

But  it  is  said  the  County  Crown  Attorney  for  the  county 
of  York  is  not  Clerk  of  the  Peace,  and  as  he  is  not  named 
as  County  Crown  Attorney  in  chapters  84,  85,  or  86,  he  is 
not  entitled  to  these  fees  in  any  form. 

His  duties  are  defined  by  the  K.  S.  0.  ch.  78,  and  from 
that  Act  it  appears  he  is  the  officer,  of  all  others  in  the 
Province,  the  most  concerned  in  the  administration  of 
criminal  j  ustice.  He  is  entitled  to  costs  in  cases  of  mis- 
demeanor tried  at  the  General  Sessions  where  the  defendant 
is,  or  may  be,  ordered  to  be  paid  them.  In  cases  of  felony 
tried  at  the  General  Sessions,  and  in  misdemeanor,  where 
no  costs  are  ordered  to  be  paid,  or  cannot  be  made  of  the 
defendant,  he  is  to  receive  a  certain  allowance,  to  form  a 
portion  of  the  expenses  of  the  administration  of  criminal 
justice;  and  he  is,  for  services  in  the  County  Judge's 
Criminal  Court,  to  receive  the  same  fees  as  for  the  like 
services  at  the  General  Sessions  of  the  Peace,  ch.  78,  sea 
15,  and  these  are  the  fees  given  to  Clerks  of  the  Peace 
under  ch.  84. 

The  enactments,  too,  of  ch.  85  are  so  comprehensively 
worded  that  we  are  not  disposed  to  entertain  the  objection 
that  the  County  Attorney's  account  is  not  to  be  paid 
as  part  of  the  expense  of  criminal  justice,  when  they  are, 
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Tby  their  special  Act,  expressly  recognized  as  officers  entitled 
to  fees  and  allowances  in  the  administration  of  criminal 
justice. 

The  sums  in  question  are  such  as  were  properly  allow- 
able by  the  Board  of  Audit,  and  were  duly  audited  and 
allowed,  as  they  should  and  ought  to  have  been. 

They  were  not  due  and  are  not  payable  by  the  crown, 
because  they  are  not  within  the  terms  of  the  statutory 
schedule  ;  but  they  are,  nevertheless,  claimable  by  the 
County  Attorney  and  payable  by  the  County. 

The  amount  was,  in  our  opinion,  wrongly  deducted  by 
the  Board  of  Audit  from  the  last  audited  account  of  the 
County  Crown  Attorney,  and  they  must  strike  out  or  dis- 
allow the  deduction  of  the  sum  of  $39.97  from  the  last 
account,  which  they  made  from  that  account. 

We  shall  give  no  costs. 

The  rule  will  be  absolute,  without  costs. 

Rule  accordingly. 
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Canada  Permanent  Loan  and  Savings  Co.  v.  Taylor. 

Patent  of  land — Whether  under  Free  Grant  Act— It.  8.  0.  ch.  23,  it?.  S.  0. 

ch.  24. 

In  a  patent  from  the  crown  of  lots  16  and  17,  in  the  11th  concession  of 
Snowdon,  the  patentee  was  described  as  "a  free  grant  settler"  ;  but 
the  patent  on  its  face  purported  to  grant  the  land  absolutely  and  un- 
conditionally, and  did  not  contain  the  statements  required  by  sec.  16 
of  the  Free  Grant  and  Homestead  Act,  E.  S.  0.  ch.  24;  and  there 
was  no  evidence  that  the  patentee  ever  was  a  locatee  of  the  land  under 
said  Act,  or  that  the  crown  intended  issuing  the  patent  thereunder. 

Held,  that  the  land  must  be  deemed  to  have  been  granted  absolutely  and 
unconditionally. 

Semble,  that  the  patent  mis"ht  have  issued  under  sec.  12  ot  the  Public 
Lands  Act,  K.  S.  0.  ch.  23. 

Ejectment  for  lots  16  and  17,  in  the  11th  concession  of 
Snowdon,  containing  200  acres. 

The  plaintiffs  claimed  title  under  two  mortgages  made 
to  them  by  one  W.  J.  Sedgwick.  . 

The  defendant  claimed  title  as  tenant  in  possession  with 
his  wife,  Barbara  Taylor,  the  owner  of  the  equity  of  redemp- 
.  tion  under  a  mortgage  made  by  her  to  one  Hamilton,  she 
being  grantee  of  the  lands  by  deed  made  to  her  by  W.  J. 
Sedgwick  and  his  wife,  Sedgwick  being  the  grantee  of 
the  land. 

The  cause  was  tried  before  Burton,  J.  A.,  without  a  jury, 
at  Lindsay,  at  the  Spring  Assizes  of  1880. 

The  writ  was  issued  on  the  21st  of  January,  1880. 
The  plaintiff  put  in  : 

1.  Grant  from  the  Crown,  dated  11th  February,  1874, 
to  William  John  Sedgwick,  described  as  "  of  the  township 
of  Snowdon,  in  the  county  of  Peterborough,  a  free  grant 
settler."  The  land  was  described  as,  "All  that  parcel  or 
tract  of  land,  situate  in  the  township  of  Snowdon,  in  the 
county  of  Peterborough,  in  our  said  Province,  containing 
by  admeasurement  200  acres,  be  the  same  more  or  less, 
being  composed  of  lots  number  16  and  17,  in  the  11th 
concession  of  the  said  township  of  Snowdon." 

2.  Mortgage,  dated  13th  of  April,  1874,  made  in  pursu- 
ance of  the  Act  respecting  short  forms  of  mortgages,  from 
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William  J.  Sedgwick  to  the  plaintiffs,  to  secure  $450. 
Martha  Sedgwick,  the  mortgagor's  wife,  was  a  party  to  and 
executed  the  mortgage  to  bar  her  dower. 

3.  Another  mortgage  between  the  same  parties,  dated 
7th  June,  1876,  to  secure  $500.  This  was  executed  by  the 
mortgagor,  and  by  his  wife  in  like  manner  to  bar  dower. 

The  defendant  put  in  a  deed  dated  28th  February,  1880, 
from  William  J.  Sedgwick  and  Martha  Ann  Sedgwick,  his 
wife,  to  Barbara  J.  Taylor.  This  deed  recited  that  "  the  par- 
ties of  the  first  part  heretofore  executed  a  deed  to  the  said 
party  of  the  second  part,  intending  thereb}7,  to  convey  to 
her  the  lands,"  &c,  "  which  are  within  the  limits  of  the 
Free  Grant  and  Homestead  Acts,  and  the  said  William  J. 
Sedgwick  is  locatee  of  said  lands,  and  that  the  patent 
thereof  has  issued  to  him  within  twenty  years  now  last 
past ;  and  the  said  Barbara  Taylor  has  mortgaged  the 
same  lands  to  one  James  Hamilton  by  mortgage  duly 
registered,  and  because  of  informality  in  the  form  of  said 
deed  it  is  desirable  that  the  title  to  the  said  lands  should 
be  secured  to  the  said  Barbara  Taylor  hereby,  so  that 
her  title  thereto  in  her  and  in  the  said  mortgage  should 
stand  valid,  as  the  same  had  been  intended."  By  this 
deed  Sedgwick  and  his  wife  jointly  granted  the  land  in  fee 
to  Barbara  Taylor,  for  the  expressed  consideration  of  $800. 

The  deed  contained  no  covenants,  and  was  registered  on 
the  1st  March,  1880. 

This  alleged  former  deed  had  never  been  registered.  It 
was  not  produced,  nor  was  there  any  evidence  of  its  date 
or  contents,  or  of  the  nature  of  the  alleged  defect  or  infor- 
mality. 

The  defendant  then  put  in  three  mortgages  of  the  land 
in  question,  from  his  wife  and  himself  to  James  Hamilton; 
the  first  bearing  date  the  23rd  of  August,  1879,  registered 
on  the  1st  September,  1879 ;  the  second  on  the  15th  of 
October,  1879,  registered  on  the  5th  November,  1879 ;  and 
the  third  was  made  after  action  brought. 

The  plaintiffs'  counsel,  as  appears  from  the  learned- 
Judge's  notes,  admitted  as  a  fact  "  that  the  land  was  a  free 
grant." 
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The  defendant  called  no  witnesses,  and  gave  no  other  evi- 
dence than  the  deed  and  mortgages  already  referred  to,  but 
contended  that  as  the  grantee  was  a  free  grant  settler  the 
wife  'should  have  been  a  granting  party  to  the  plaintiffs' 
mortgages,  as  required  by  sec.  15  of  the  Free  Grant  and 
Homestead  Act,  R.  S.  O.  ch.  24. 

The  learned  Judge  held  that  there  was  nothing  in  the 
patent  to  shew  that  the  land  had  been  located  or  the  patent 
issued  under  that  Act ;  and  that,  even  if  this  was  assumed 
to  be  the  fact,  the  wife  of  the  grantee  being  a  party  to  the 
mortgage  and  releasing  her  clower  thereby,  the  object  of 
the  Act  was  sufficiently  attained.  He  therefore  entered 
a  verdict  for  the  plaintiffs. 

In  Easter  Term,  May  19,  1880,  Hector  Cameron,  Q.C., 
obtained  a  rule  nisi  to  set  aside  the  verdict,  and  to  enter 
a  verdict  for  the  defendant,  on  the  ground  that  the  plaintiffs 
had  failed  to  prove  a  valid  title  to  the  land,  the  mortgage 
under  which  they  claimed  being  illegal  and  void,  as  the 
wife  of  the  locatee  of  the  land,  it  being  a  free  grant  lot, 
was  not  one  of  the  grantors  therein  as  required  by  the  Act. 

During  the  same  term,  May  28, 1880,  George  A.Mackenzie 
shewed  cause.  The  land  in  question  does  not  come  within 
the  Free  Grant  Act,  R.  S.  O.  ch.  24.  It  is  not  patented 
under  this  Act.  A  patent  issued  under  the  Act  must,  by  the 
17th  sec,  state,  in  the  body  thereof,  the  name  of  the 
original  locatee  of  the  land,  the  date  of  the  location,  and 
that  it  is  issued  under  the  authority  of  the  Act.  The 
patent  here  contains  none  of  these  requisites,  but  grants 
the  land  absolutely  and  unconditionally.  There  is  no 
evidence  of  any  kind  that  the  patentee  was  ever  a  locatee 
under  the  Free  Grant  Act,  or  that  the  Crown  ever  intended 
to  issue  the  patent  thereunder.  The  onus  is  on  the  defen- 
dant to  prove  that  the  land  was  so  located  and  granted. 
The  patent,  under  sec.  2,  must  be  deemed  not  to  have  been 
issued  under  the  Act.  In  any  event,  the  plaintiffs  had  no 
notice  of  the  land  having  been  granted  as  a  free  grant,  and 
therefore  they  are  not  bound  by  it.  This  would  not  be  a 
grant  under  the  Act  of  1860,  as  under  that  Act  the  free 
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grant  must  not  exceed  100  acres.  Assuming,  however,  that 
the  land  was  granted  as  a  free  grant,  the  wife,  by  executing 
the  deed  to  bar  her  dower,  substantially  complied  with  the 
requirements  of  sec.  15  as  to  her  being  a  grantor  and 
executing  the  deed.  A  reference  to  the  Short  Form  Act 
would  shew  this,  where  the  word  "  grant "  is  used.  The 
object  of  the  section  was  merely  to  give  the  wife  a  con- 
trolling interest  over  the  disposition  of  the  land,  and  by 
her  becoming  a  party  to  the  deed  she  has  signified  her 
intention  of  releasing  whatever  interest  she  had  in  the  land. 
Moreover,  under  sec.  17  she  has  the  option  of  taking  dower 
instead  of  the  land  during  widowhood.  The  effect  of 
executing  the  deed  to  release  her  dower  amounted  to  an 
election  to  take  the  dower,  and  to  release  it. 

Hector  Cameron,  Q.C.,  contra.  This  is  clearly  a  free 
grant.  In  the  patent  the  patentee  is  described  as  a  free 
grant  settlor,  and  the  plaintiffs  at  the  trial  admitted  it  was 
free  grant  land.  Under  these  circumstances  it  is  not  now 
open  to  the  plaintiffs  to  question  its  being  a  free  grant.  It 
is  not  essential  that  the  grantor  should  have  been  a  locatee, 
for  the  Crown  may  dispense  with  this.  The  whole  ques- 
tion then  is,  have  the  requisites  of  sec.  15  been  complied 
with  by  the  wife  being  a  granting  party  to  the  deed  and 
executing  it.  A  release  of  dower  cannot  be  deemed  to  be 
a  grant.  The  wife  has  no  estate  in  the  land  which  is  the 
subject  of  the  grant,  but  merely  an  inchoate  interest  which 
is  the  subject  of  a  release,  and  it  is  therefore  called  a  release 
of  dower.  In  giving  a  release  of  dower,  she  cannot  be 
assumed  to  be  granting  an  interest  in  land,  and  therefore 
she  is  not  a  grantor  within  the  meaning  of  the  section.  The 
defendant,  claiming  under  a  deed  to  which  the  wife  is  a 
granting  party  and  which  clearly  complied  with  the 
section,  is  entitled  to  succeed. 

June  25,  1880.  Osler,  J.  delivered  the  judgment  of 
the  Court. 

The  Free  Grant  and  Homestead  Act,  R  S.  0.  ch.  24, 
enacts,  (sec.  2,)  that  except  as  in  that  Act  and  in  the  12th 
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and  13th  sections  of  the  Public  Lands  Act,  R  S.  0.  ch.  23, 
provided,  no  free  grant  of  public  land  shall  be  made  ;  but 
that  patents  may  issue  for  all  lands  located  as  free  grants 
before  28th  February,  18*58,  under  section  13  of  the  Public 
Lands  Act  of  1860. 

Section  3  empowers  the  Lieutenant-Governor  in  Council 
to  appropriate  any  public  lands,  not  being  mineral  lands 
or  pine  timber  lands,  as  free  grants  to  actual  settlers  under 
such  regulations  as  may  be  made  by  orders  in  council. 

Sec.  4  defines  the  territory  within  which  such  free  grants 
may  be  made. 

Sec.  5. — The  person  to  whom  any  land  may  be  allotted 
for  a  free  grant  shall  be  considered  as  located  therefor,  and 
is  called  the  locatee. 

Sec.  6. — No  one  is  to  be  located  for  a  greater  quantity 
than  200  acres. 

Sec.  14. — Neither  the  locatee,  nor  any  one  claiming  under 
him,  has  power  to  alienate,  except  by  devise,  or  to  mortgage 
or  pledge  the  land,  or  any  interest  therein,  before  the 
issue  of  the  patent. 

Sec.  15. — No  alienation,  otherwise  than  by  devise,  and 
no  mortgage,  &c,  of  such  lands,  or  of  any  right  or  interest 
therein,  by  the  locatee  after  the  issue  of  the  patent,  and 
within  twenty  years  from  the  date  of  such  location,  and 
during  the  lifetime  of  the  wife  of  the  locatee,  shall  be  valid 
or  of  any  effect,  unless  made  by  deed  in  which  the  wife  of 
locatee  is  one  of  the  grantors  with  her  husband  and  exe- 
cutes the  same.  . 

Sec.  16  provides  that  every  patent  to  be  issued  for  any 
land  located  as  aforesaid  shall  state  in  the  body  thereof, 
(1)  the  name  of  the  original  locatee  of  the  land,  (2)  the  date 
of  the  location,  and  (3)  that  the  patent  is  issued  under  the 
authority  of  the  Act. 

Sec.  17  declares,  that  on  the  death  of  the  locatee  the 
land  shall  "  descend  to"  and  become  vested  in  his  widow,, 
during  her  widowhood,  but  that  "  such  widow"  may  elect 
to  have  her  dower  in  the  land  in  lieu  of  that  provision. 

Sec.  12  of  the  Public  Lands  Act,  R  S.  0.  ch.  23,  referred 
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to  in  section  2  of  the  Free  Grant  and  Homestead  Act,  pro- 
vides that  any  claim  to  any  land  arising  under  any  Act  or 
under  any  order  in  council,  or  other  regulation  of  the 
Government  in  force  before  the  23rd  April,  1860,  shall  be 
determined  by  the  Commissioner  of  Crown  Lands,  subject 
to  such  arrangement  and  order  in  respect  to  improvements 
on  any  particular  lands  as  may  be  considered  just. 

The  13th  section  of  the  Public  Lands'  Act  of  1860,  em- 
powered the  Governor  in  Council  to  appropriate  any  public 
lands  as  free  grants  to  actual  settlers  upon  or  in  the 
vicinity  of  any  public  roads  opened  through  said  lands  in 
new  settlements.    No  such  free  grant  to  exceed  100  acres. 

The  defendant's  objection  is  not  one  which  commends 
itself  very  favourably  to  our  consideration,  for  there  is 
some  reason  to  suspect  that  the  deed  from  the  grantee  of  the 
Crown  to  his  wife,  which  is  alleged  to  have  been  lost,  was 
subject  to  the  same  defect,  if  it  be  one,  which  he  now 
charges  against  the  plaintiffs'  mortgage. 

The  patent  on  its  face  grants  the  land  absolutely  and 
unconditionally ;  and  to  give  effect  to  the  defendant's  con- 
tention we  must  assume,  (1)  that  it  was  issued  as  a  free 
grant,  under  the  Free  Grant  and  Homestead  Act ;  and  (2) 
either  that  it  is  void  for  non-compliance  with  the  require- 
ments of  the  16th  section  of  that  Act,  or  that  it  must  be 
read  as  if  they  were  inserted  in  it.  This  is  altogether 
apart  from  the  consideration  whether  the  patent  must  not 
be  treated,  until  cancelled  or  repealed  by  a  proceeding 
under  the  29th  section  of  the  Public  Lands  Act,  P.  S.  O. 
ch.  23,  as  conferring  a  valid  title  as  against  any  private 
person,  however  improvidently  it  may  have  issued :  Doe 
dem.  Malloch  v.  H.  M.  Ordnance,  3  U.  C.  P.  387;  Alton 
Wood's  Case,  1  Pep.  52;  Comyn's  Dig.,  Grant  (G.  12). 

There  is  no  evidence  that  the  grantee  was  ever  locatee  of 
the  land  in  question  under  the  Free  Grant  and  Homestead 
Act,  or  that  it  was  ever  intended  by  the  Crown  to  issue 
the  patent  under  that  Act,  unless  that  can  be  inferred  from 
the  fact  that  the  grantee  is  described  as  "a  free  grant  set- 
tler," and  from  the  superfluous  admission  of  what  appears 
on  the  face  of  the  patent,  that  it  was  "  a  free  grant." 
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We  are  not  called  upon  to  assume  anything  in  favour  of 
the  defendant,  nor  ought  we  to  assume,  unless  there  was  no 
escape  from  such  a  conclusion,  that  the  patent  was  issued 
improvidently,  as  we  should  be  doing  if  we  assumed,  that  it 
was  issued  under  the  Free  Grant  and  Homestead  Act.  To  do 
so  would  be  to  say  that  the  Crown  had  omitted  to  comply 
with  the  express  directions  of  section  16. 

The  2nd  section  of  the  Act  contemplates,  as  we  have 
seen,  that  free  grants  may  be  made  in  certain  cases  under 
the  12th  section  of  the  Public  Lands  Act,  and  there  is  no 
restriction  as  to  the  quantity  of  land  which  may  be  in- 
cluded in  such  a  grant,  nor  is  the  patent  required  to  be 
framed  in  any  special  manner. 

A  patent  issued  under  the  authority  of  that  section  would 
probably  be  framed  in  the  very  language  of  the  instrument 
before  us  ;  and  there  is  absolutely  nothing  in  the  evidence 
which  warrants  us  in  assuming  that  it  was  not  so  issued. 

There  are  other  difficulties  in  the  defendant's  way.  The 
patent  is  an  existing  patent,  and  if  it  was  issued  under  the 
Free  Grant  and  Homestead  Act,  or  under  the  13th  section 
of  the  Public  Lands  Act  of  1860,  which  limits  a  free  grant 
to  100  acres,  we  should  have  to  consider,  before  we  could 
hold  that  the  defendant  was  entitled  to  recover,  whether 
the  patent  until  cancelled  was  not  valid  as  against  him  ; 
or  if  issued  under  the  Free  Grant  and  Homestead  Act, 
whether  also  it  would  not,  in  the  absence  of  notice,  enable 
the  patentee  to  convey  the  land  as  freely  as  it  purported 
to  grant  it  to  him ;  and  lastly,  whether  in  any  case  the 
requirements  of  the  Act  were  not  sufficiently  complied  with 
in  the  plaintiffs'  mortgage,  the  wife  of  the  patentee  having 
been  literally  one  of  the  grantors  and  having  duly  executed 
the  same,  although  only  for  the  purpose  of  barring  her 
dower. 

In  our  opinion  the  verdict  was  right,  and  the  rule  should 
be  discharged. 

Rule  discharged. 


48 


COMMON  PLEAS,  EASTER  TERM,  43  VIC,  1880- 


McCarthy  v.  Arbuckle. 

Ejectment — Verdict  for  plaintiff — Reference  as  to  value  of  improvements,  and 
order  therein — Death  of  sole  defendant — Adding  parties. 

In  ejectment  the  plaintiff  obtained  a  verdict,  but  as  the  defendant  had 
made  improvements  on  the  land  under  a  bona  fide  belief  that  the  land 
was  his  own,  he  was  held  entitled  to  the  relief  given  by  R.  S.  O.  ch. 
95,  sec.  4,  and  the  Master  in  Chancery  at  Ottawa  was  directed  to 
ascertain  the  value  of  such  improvements  and  report  thereon,  which  he 
did.  A  rule  nisi  having  been  obtained  to  refer  back  the  report  for  the 
reasons  stated,  it  appeared  that  after  the  report  the  defendant  died 
intestate,  and  that  no  personal  representative  had  been  appointed, 
leaving  a  widow,  who  was  residing  on  the  land  in  question,  and  a  son 
by  a  former  wife,  but  no  children  by  the  second  wife  $  and  also  that 
the  defendant  had  assigned  all  his  interest  in  the  sum  to  be  found  due 
for  improvements  to  a  loan  society. 

The  Court  permitted  the  plaintiff  to  amend  his  rule  nisi  by  calling  on 
the  widow  or  son  of  the  deceased,  and  on  the  loan  society  to  shew 
cause  why  they  should  not  be  made  parties  to  the  suit,  and  why  the 
former  should  not  be  appointed  under  the  9th  section  of  the  A.  J. 
Act,  to  represent  the  estate  of  the  defendant  for  the  purposes  of  this 
motion,  and  all  subsequent  proceedings  in  the  reference,  and  why,  in 
that  event,  the  relief  asked  by  the  rule  should  not  be  granted.  The 
rule  to  be  returnable  on  fourteen  days'  notice  before  a  single  Judge. 

During  this  terra,  May  18th,  1880,  Snelling  obtained  a 
rule  nisi  upon  reading  the  rule  granted  herein  in  Hilary 
Term,  1879,  the  certificate  or  report  of  W.  M.  Matheson,  the 
Master  in  Chancery  at  Ottawa,  dated  the  31st  of  October, 
1879,  the  depositions  of  witnesses  taken  by  him  in  the  matter 
referred  to  him  by  the  said  rule,  and  the  affidavits  and 
papers  filed, — calling  upon  the  defendant  to  shew  cause 
why  the  rule  of  Hilary  term  should  not  be  amended 
by  inserting  a  direction  that  in  ascertaining  the  value 
of  the  improvements  therein  mentioned  the  said  Master 
should  make  all  just  allowances,  and  particularly  to  ascer- 
tain and  find,  and,  if  proper,  allow  for  the  use  and  occupa- 
tion of  the  land  occupied  by  the  defendant,  and  for  the 
hardwood,  saw  logs,  and  hemlock  cut  and  taken  therefrom ; 
and  why  the  report  or  certificate  should  not  be  referred  back 
to  the  said  Master  to  make  such  just  allowances,  to  allow 
for  the  said  profits,  and  for  the  said  use  and  occupation  of 
the  said  land  by  the  defendant,  and  to  deduct  such  allow- 
ances from  what  he  shall  find  to  be  the  value  of  the 
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improvements;  and  why  the  said  certificate  or  report 
should  not  be  referred  back  to  the  said  Master,  on  the 
ground  that  he  has  allowed  too  much  for  the  said  improve- 
ments alleged  to  have  been  made,  and  also  on  the  ground 
that  he  has  found  their  value  up  to  the  date  of  his  said 
certificate  or  report,  whereas  he  should  have  found  the 
same  up  to  the  commencement  of  this  action  ;  and  why  the 
plaintiff  should  not  be  allowed  to  adduce  further  evidence 
discovered  since  the  certificate  or  report  of  the  Master  as 
to  actual  notice  to  the  defendant  that  the  plaintiff  claimed 
the  land  in  1867,  and  then  warned  the  defendant  not  to 
trespass  upon  it. 

During  the  same  term,  May  29,  1880,  no  one  having 
appeared  to  shew  cause,  Snelling  supported  the  rule.  The 
difficulty  occasioned  by  the  death  of  the  defendant  has 
been  overcome  by  the  service  of  the  rule  on  the  former 
attorney  of  the  defendant,  on  the  son  by  the  former  wife, 
and  on  the  Frontenac  Loan  and  Investment  Company, 
who  are  interested  in  the  amount  to  be  found  due  for 
improvements.  This  is  in  accordance  with  Moor  v.  Roberts, 
3  C.  B.  N.  S.  844.  He  also  referred  to  the  Imperial  Act 
8  &  9  Wm,  III.  ch.  11,  sec.  6  ;  Eject.  Act  R.  S.  0.  ch.  51,  sec. 
47 ;  Imp.  Act  17  Car.  II.  ch.  8,  sec.  1  ;  C.  L.  P.  Act,  R.  S. 
0.  ch.  50,  sees.  231,  236,  237 ;  Washburn  v.  Powell,  2  0.  S. 
463  ;  F  aimer  v.  Cohen,  2  B.  &  Ad.  996  ;  Ireland  v. 
Champneys,4i  Taunt.  884;  William  v.  Owyn,  2  Wms.  Saund., 
ed.  1871,  p.  72 ;  Kramer  v.  Waymark,  L.  R.  1  Ex.  241. 

June  25, 1880.  Osler,  J.,  delivered  the  judgment  of  the 
Court. 

This  was  an  action  of  ejectment,  and  a  rule  was  made 
absolute  in  Hilary  term,  1879,  to  enter  a  verdict  for  the 
plaintiff,  but  it  having  been  made  to  appear  that  at  the 
time  the  defendant  made  the  improvements  in  question  on 
the  land  he  did  so  under  the  belief  that  the  land  was  his 
own,  he  was  held  to  be  entitled  to  the  relief  given  by  the 
R.  S.  0.  ch.  95,  sec.  4,  and  the  rule  directed  that  no  execution 
should  issue  "until  the  value  of  the  improvements  was 
7 — VOL.  XXXI.  CP. 
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ascertained  and  the  amount  of  such  value  paid  to  the  de- 
fendant, and  that  it  be  referred  to  the  Master  in  Chancery 
at  Ottawa  to  ascertain  the  value  of  such  improvements." 

The  Master  proceeded  with  the  reference  under  the  rule, 
and  on  the  30th  October,  1879,  madehis  report,  or  certificate, 
which  is  in  the  following  terms,  omitting  the  formal  parts: 
"  I  find  that  at  the  date  hereof  the  value  of  the  improve- 
ments of  the  lands  in  question  amounts  to  the  sum  of  nine 
hundred  and  fifty  dollars." 

This  amount  appears  from  the  evidence  to  have  been 
arrived  at,  not  by  ascertaining  the  extent  of  the  amount 
by  which  the  value  of  the  land  had  been  enhanced  by  the 
improvements,  but  by  allowing  the  actual  value  of  the 
improvements,  consisting  of  house,  stables,  outhouses, 
fencing,  clearing,  &c,  and  without  making  any  allowance 
for  rents  and  profits,  or  cordwood,  or  bark,  &c,  sold  by  the 
defendant  off  the  land. 

There  is  a  preliminary  difficulty  in  the  plaintiff's  way. 
It  appears  that  after  the  Master's  report  was  made  the 
defendant  died  intestate,  and  that  no  personal  representive 
has  been  appointed.  Affidavits,  which  have  been  filed  since 
the  argument,  shew  that  the  defendant  had  by  the  first  wife 
two  children,  a  son  and  a  daughter,  the  latter  of  whom  died 
in  infancy.  By  his  second  wife,  who  survives  him,  he  had, 
it  is  said,  no  children.  She  still  resides  on  the  land  in 
question  in  this  suit. 

The  rule  nisi  has  been  served  upon  the  attorney  of  the 
defendant  on  the  record,  and  upon  his  son,  Samuel  Arbuckle. 

It  is  stated  that  the  defendant  assigned  all  his  interest 
in  the  sum  which  might  be  found  due  to  him  for  improve- 
ments to  the  Frontenac  Loan  and  Investment  Company, 
to  the  extent  of  the  value  'of  a  mortgage  given  by  him  to 
the  company,  and  the  company,  by  their  solicitors,  accepted 
service  of  a  copy  of  the  rule.  The  defendant's  widow  has 
not  been  served. 

In  O'Connor  v.  Dunn,  37  U.  C.  R  430,  it  was  held  that 
the  Court  was  bound  to  give  effect  to  the  rights  of  the 
defendant  as  to  his  lien  for  improvements  as  fully  in  the 
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action  of  ejectment  as  a  Court  of  Equity  could  do,  and  that 
he  was  entitled  to  have  it  enquired  into  and  adjudicated 
upon  in  such  action. 

The  reference  is  in  one  sense  a  matter  collateral  to  the 
suit,  for  the  plaintiff  may,  notwithstanding  the  defendant's 
death,  and  the  lapse  of  more  than  two  terms,  enter  judg- 
ment, and  issue  execution  upon  his  verdict :  (R.  S.  0.  ch. 
51,  sec.  47,)  the  action  of  ejectment  being  different  in  this 
respect  from  other  actions,  though  in  the  present  case  the 
rule  restrains  him  from  obtaining  possession  until  he  pays 
the  value  of  the  improvements. 

The  amount  to  be  awarded  for  improvements,  what 
ever  it  may  be,  will  be  part  of  the  personal  estate  of  the 
defendant.  It  appears  to  have  been  assigned  as  collateral 
security  to  a  mortgagee,  and  whether  the  defendant's 
estate  has  any  substantial  interest  in  it  is  not  shewn. 

The  relief  which  is  now  sought  is  of  a  substantial  nature, 
and,  in  the  absence  of  the  parties  affected  or  of  some  one 
representing  their  interest,  we  ought  not  to  interfere. 

In  the  case  of  Moor  v.  Roberts,  3  C.  B.  N.  S.  844,  cited  by 
Mr.  Snelling,  what  was  done  was  merely  formal,  changing 
a  nonsuit  into  a  verdict  nunc  pro  tunc,  and  in  no  manner 
prejudicial  to  the  executors.  Here  we  are  asked  to  amend 
the  rule  as  to  the  terms  of  the  reference,  and  to  set  aside 
the  Master's  report  or  certificate,  and  refer  the  whole 
matter  back  to  him. 

The  9th  section  of  the  Administration  of  Justice  Act, 
R.  S.  0.  ch.  49,  provides  that  "  Where,  in  any  suit  or  other 
proceeding,  it  is  made  to  appear  that  a  deceased  person  who 
was  interested  in  the  matters  in  question  has  no  legal  per- 
sonal representative,  the  Court  or  a  J udge  may  either  pro- 
ceed in  the  absence  of  any  person  representing  the  estate 
of  the  deceased  person,  or  may  appoint  some  person  to 
represent  the  estate  for  all  purposes  of  the  suit  or  other 
proceeding,  on  such  notice  to  such  person  or  persons,  if 
any,  as  the  Court  thinks  fit ; "  and  the  5th  section  of  the 
same  Act  enables  the  Court  to  add  third  persons  as  parties 
to  any  action  or  proceeding. 


52  COMMON  PLEAS,  EASTER  TERM,  43  VIC,  1880. 

The  only  relief  we  can  give  to  the  plaintiff"  at  this  stage 
of  his  application  is  to  permit  him  him  to  amend  his  rule 
nisi  by  calling  on  the  widow  or  son  of  the  deceased,  and 
on  the  Frontenac  Loan  and  Investment  Society,  to  shew 
cause  why  they  should  not  be  made  parties  to  the  suit,  and 
why  the  former  should  not  be  appointed  under  the  9th 
section  of  the  Administration  of  Justice  Act  to  represent 
the  estate  of  the  defendant  for  the  purposes  of  the  present 
motion  and  all  subsequent  proceedings  in  the  reference,  and 
why,  in  the  event  of  that  being  done,  the  relief  asked  by 
the  rule  as  now  set  forth  therein  should  not  be  granted. 
The  rule  may  be  made  returnable  on  fourteen  days'  notice 
to  the  parties  before  a  single  Judge  sitting  for  the  Court 
under  the  Act. 

Rule  accordingly. 
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Watts  v.  The  Atlantic  Mutual  Life  Insurance  Co. 

Insurance — Equitable  non-forfeiting  system — Death  during  lapse — Promis- 
sory note — Effect  of  non-payment  of — Necessity  for  demand  of  payment 
—  Waiver  of  forfeiture. 

2By  a  policy  of  insurance,  dated  13th  April,  1869,  for  the  payment  of  the 
annual  premium  of  $29.56,  payable  quarterly,  the  defendants  jointly 
assured  the  lives  of  the  plaintiff  and  his  wife  in  $1,000,  and  engaged  to 
pay  the  same  on  the  death  of  the  assured  when  the  event  provided  for 
happened,  deducting  therefrom  all  notes  for  premiums  on  the  policy 
unpaid  at  that  time,  together  with  any  balance  of  the  year's  premium 
remaining  unpaid.  And  in  case  the  assured  should  not  pay  the  said 
premiums  on  or  before  the  said  several  days,  &c,  and  the  interest  on 
all  notes  on  account  of  premiums  until  the  same  were  paid,  the  company 
should  not  be  liable  for  any  sum,  "  with  the  exception  that  in  case  this 
policy  is  allowed  to  lapse  after  one  full  annual  payment  has  been  made, 
the  insurance  will  be  continued  in  force  for  the  period  which  the  equit- 
able value  of  the  policy  at  the  time  of  lapse  would  purchase."  Pay- 
ments of  premiums  were  made  in  cash  from  13th  April,  1869,  to,  but 
not  including,  13th  January,  1874,  upon  which  day  the  policy  lapsed, 
being  for  four  years  and  three-fourths  of  a  year,  which  by  the  com- 
pany's tables,  under  the  equitable  non-forfeiting  system,  extended  the 
policy  after  the  lapse  for  a  period  beyond  the  2nd  January,  1877,  when 
the  plaintiff's  wife  died.  It  appeared  that  on  the  28th  January,  1875, 
the  plaintiff  gave  defendant's  agent  a  so-called  promissory  note  for  the 
four  instalments  due  in  1874,  being  up  to,  but  not  including,  13th  January, 
1875,  which  note  was  payable  in  three  months,  and  provided  that  if  not 
paid  at  maturity  with  interest  at  seven  per  cent.,  the  policy  should  be 
null  and  void.  It  also  appeared  that  on  the  8th  April,  1 875,  during  the 
currency  of  the  note,  the  plaintiff  paid,  and  the  company  received  pay- 
ment in  cash  of  the  premium  which  fell  due  on  the  13th  January,  1875. 
In  an  action  by  the  plaintiff  to  recover  the  amount  of  the  policy : 
Held,  that  he  was  entitled  to  recover :  that  by  the  cash  payments  made 
up  to  the  13th  January.  1874,  there  was  a  right  to  the  benefits  of  the 
policy  for  such  extended  period :  that  it  could  not  be  deemed  to  be 
the  intention  of  the  parties  to  abridge  such  rights  by  the  note  of  the 
28th  January,  1875,  but  that  the  effect  of  non-payment  thereof  was 
merely  to  put  the  parties  in  the  same  position  as  if  the  note  had  not 
been  given. 

Per  Galt,  J. — To  work  a  forfeiture  for  the  non-payment  of  a  promissory 
note,  as  the  one  in  this  case,  the  company  must  demand  payment  of  it 
on  the  day  it  becomes  due,  and,  if  not  paid,  declare  the  policy  forfeited 
or  void. 

Semble,  per  Wilson,  C.J.,  the  company,  by  receiving  the  premium  in 
cash  for  a  period  subsequent  to  that  for  which  the  forfeiture  was 
claimed,  had  waived  such  forfeiture,  though  the  receipt  was  before  the 
forfeiture  had  accrued. 

Action  on  a  life  policy. 

The  declaration  stated  that  prior  to  the  date  of  the 
policy,  to  wit,  on  or  about  the  month  of  February,  1869, 
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the  plaintiff  and  his  then  wife,  Ellen  Watts,  now  deceased, 
were  negotiating  with  the  defendants  to  effect  an  insurance 
for  the  sum  of  $1,000  upon  their  joint  lives,  so  that  the 
said  sum  should  be  payable  upon  the  death  of  either  of 
them  to  the  survivor:  that  the  defendants  advised  the 
plaintiff  and  his  then  wife  not  to  effect  such  insurance 
until  after  the  month  of  March,  in  the  year  aforesaid, 
as  they  represented  that  from  and  after  the  month  of 
March  they  (the  defendants)  intended  to  provide  for  the 
various  persons  who  should  thereafter  effect  policies  of 
insurance  with  them  an  equitable  system  of  non-forfeiture, 
whereby  ordinary  policies,  upon  which  one  or  more  annual 
ail  cash  premiums  should  have  been  paid,  could  not  be 
forfeited  on  the  non-payment  of  any  subsequent  annual 
premium,  and  should  be  continued  in  force  for  the  period 
which  the  value  of  the  policy  at  the  time  of  lapse  would 
purchase,  and  which  period  was  represented  by  the  defen- 
dants to  be  a  period  about  double  the  time  for  which  the 
premiums  were  paid.  And  the  defendants  represented  that 
the  policy  upon  the  joint  lives  of  the  plaintiff  and  his  then 
wife  was  an  ordinary  life  policy,  within  the  meaning  of  the 
said  representation,  and  that  the  holders  of  such  a  policy 
should  be  entitled  to  all  the  benefit  of  such  equitable  system 
as  though  the  policy  were  effected  upon  a  single  life :  that 
thereafter  the  defendants  issued  and  published  to  the 
public,  and  amongst  others  to  the  plaintiff  and  his  then 
wife,  a  certain  prospectus,  statement,  or  representation,  as 
follows : 

"  Policies  of  this  class,"  (meaning  the  class  comprising, 
amongst  others,  the  policy  hereinafter  mentioned),  "upon 
which  one  or  more  (all  cash)  premiums  have  been  paid, 
cannot  be  forfeited  on  the  non-payment  of  any  subsequent 
annual  premium,  but  are  continued  in  force  for  the  period 
which  the  value  of  the  policy  at  the  time  of  lapse  would 
purchase.  As  an  illustration  of  the  liberal  extensions 
granted  under  our  company's  non-forfeiture  extension 
rule,  we  give  a  table  of  examples,  shewing  the  time  that 
an  all  cash  life  policy  would  continue  in  force  after  the 
annual  payment  of  premium  had  ceased": 


WATTS  V.  ATLANTIC  MUTUAL  LIFE  INS.  CO. 


55 


That  from  the  table  of  examples  it  appears,  in  accord- 
ance with  the  statement  and  representation  made  as  afore- 
said, that  where  a  policy  has  been  effected  by  the  defendants 
upon  the  life  of  a  person  of  the  age  of  twenty-five  years, 
and  where  five  annual  all  cash  premiums  have  been  paid, 
and  payments  then  have  ceased  to  be  made  by  the  person 
insured,  the  same  policy  under  the  equitable  system  afore- 
said is  continued  in  force  for  the  period  of  four  years  and 
seventy-two  days  after  such  payments  have  ceased  as 
aforesaid :  that  afterwards,  to  wit,  on  the  13th  of  April, 
1869,  and  after  the  said  equitable  system  had  come  into 
force  and  was  adopted  by  the  defendants,  the  plaintiff  and 
his  then  wife,  relying  upon  the  statements  and  representa- 
tions so  made  and  published  to  them  by  the  defendants 
as  aforesaid,  applied  to  the  defendants  for  a  policy  of  insur- 
ance upon  the  joint  lives  of  the  plaintiff  and  his  then  wife, 
subject  to  the  terms  of  the  equitable  system  aforesaid,  pay- 
able upon  the  death  of  either  of  them  to  the  survivor. 
Whereupon,  on  the  day  and  year  above  mentioned,  the 
defendants  issued  and  granted  to  the  plaintiff  and  his  then 
wife  a  policy  of  insurance,  upon  their  joint  lives,  in  the 
words  and  figures  following,  that  is  to  say: 

"  Atlantic  Mutual  Life  Insurance  Company. 

-No.  4409  — $1,000. 

"  This  policy  of  insurance  witnesseth,  that  the  Atlantic 
Mutual  Life  Insurance  Company,  in  consideration  of  the 
representation  made  to  them  in  the  application  for  the 
policy,  and  of  the  sum  of  seven  dollars  and  thirty-nine 
cents,  in  gold,  to  them  in  hand  paid  by  William  Z.  Watts 
(cabinet  maker)  and  Ellen  Watts  (wife),  the  assured  under 
this  policy,  and  of  the  annual  premium  of  twenty-nine 
dollais  and  fifty-six  cents,  in  gold,  to  be  paid  as  per  margin, 
Annual  premium,  on  or  before  thQ  thirteenth  day  of  April,  in 
Arrii6i3ayabl$739  every  7ear  during  the  continuance  of  this 
octy  S  ""$739  Poncy>  anc^  °f  the  interest  annually,  in  gold, 
Jan.  13....  $7.39  0n  all  premium  notes  on  their  policy,  on  or 
before  the  thirteenth  day  of  April,  in  each  year,  until  the 
said  notes  are  paid,  do  jointly  assure  the  lives  of  William 
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7a.  Watts,  and  Ellen  Watts,  of  Otterville,  in  the  county  of 
Oxford,  Province  of  Ontario,  in  the  amount  of  one  thousand 
dollars,  in  gold,  for  the  term  of  life  commencing  on  the 
thirteenth  day  of  April,  1869.  And  the  said  company  do 
hereby  promise  and  agree  well  and  truly  to  pay  the  amount 
of  the  said  insurance,  at  their  office  in  the  city  of  Albany, 
in  gold,  to  the  said  assured,  their  executors,  administrators, 
or  assigns,  after  due  notice  and  proof  of  interest  (if  assigned 
or  held  as  security),  and  of  the  death  of  the  said  person 
whose  life  is  hereby  assured ;  deducting  therefrom  all  notes 
for  premiums  on  this  policy  unpaid  at  that  time,  together 
with  any  balance  of  the  year's  premium  remaining  unpaid. 
*  *  *  The  understanding  being  that  this  policy  shall 
cease  and  determine  upon  the  death  of  the  assured  parties 
herein  named.  Provided  always,  and  it  is  hereby  declared 
to  be  the  true  intent  and  meaning  of  this  policy,  and  the 
same  is  accepted  by  the  assured  upon  these  express  condi- 
tions, that  in  case  *  *  the  said  assured  shall  not  pay 
the  said  premiums  on  or  before  the  several  days  herein- 
before mentioned  for  the  payment  thereof,  and  the  interest 
annually  on  all  notes  on  account  of  premiums,  until  the 
same  are  paid,  then,  and  in  every  such  case,  the  said  com- 
pany shall  not  be  liable  to  the  payment  of  the  sum  insured, 
or  any  part  thereof,  with  the  exception  that  in  case  this 
policy  is  allowed  to  lapse  after  one  full  annual  payment  has 
been  made,  the  insurance  will  be  continued  in  force  for  the 
period  which  the  equitable  value  of  the  policy  at  the  time 
of  lapse  would  purchase,"  &c. 

And  the  plaintiff  says  that  when  the  said  policy  was 
issued  and  granted  he  was  of  the  age  of  twenty -five  years, 
and  the  said  Ellen  Watts  was  of  the  age  of  twenty-two 
years ;  and  that  from  and  after  the  same  policy  was  so 
granted  he  duly  made  five  annual  all  cash  payments  of 
premiums  to  the  defendants  on  behalf  of  himself  and  his 
wife,  whereby,  under  and  by  virtue  of  the  equitable 
system  aforesaid,  the  said  policy  became  and  was  non- 
forfeitable, and  remained  in  force  for  the  period  of  four 
years  and  seventy-two  days  after  the  last  of  such  pay- 
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merits  of  premiums  had  been  made,  within  which  time 
to-wit,  on  or  about  the  second  day  of  January,  1877,  the 
said  Ellen  Watts  died,  and  by  reason  of  the  premises  the 
said  policy  has  been,  and  is  continued  in  force  and  is  not  for- 
feited ;  and  all  conditions  were  fulfilled,  &c,  so  as  to  entitle 
the  plaintiff  to  be  paid  the  said  sum  of  one  thousand  dollars, 
yet  the  defendants  have  not  paid  the  same,  or  any  part 
thereof. 
Pleas : 

1.  Denial  of  policy. 

2.  That  prior  to  the  date  of  the  policy  the  defendants 
did  not  advise  the  plaintiff  and  his  then  wife  as  alleged. 

3.  Denial  of  the  prospectus. 

4.  That  the  plaintiff  did  not,  nor  did  his  then  wife,  make 
five  annual  all  cash  payments  of  premiums  to  the  defen- 
dants on  behalf  of  the  plaintiff  and  his  then  wife,  nor  did 
the  policy  ever  become  unforfeitable,  nor  did  it  remain  in 
force  for  four  years  and  seventy-two  days  after  the  last 
payment  of  premium  had  been  made,  or  for  any  other 
period  thereafter ;  that  Ellen  Watts  did  not  die  at  the  time 
and  within  the  period  alleged. 

6.  That  default  was  made  by  the  plaintiff  and  his  then 
wife  in  payment  of  the  said  premium  in  the  policy  stipu- 
lated to  be  paid,  and  the  policy,  by  reason  thereof,  had 
lapsed  ;  and  that  thereupon  the  only  claim  which  the 
plaintiff  or  his  then  wife  had  against  the  defendants  was, 
by  reason  of  the  exception  in  the  policy  contained — 
that  in  case  the  said  policy  was  allowed  to  lapse  after  one 
full  annual  payment  had  been  made,  the  insurance  would 
be  continued  in  force  for  the  period  which  the  equitable 
value  of  the  policy  at  lapse  would  purchase — and  that  the 
plaintiff  and  his  then  wife,  after  the  policy  had  so  lapsed, 
and  while  the  said  exception  was  in  force,  applied  to  the 
defendants  to  allow  the  said  policy  to  be  revived,  as  of  its 
original  date  of  the  13th  of  April,  1869,  and  the  defendants 
thereupon  consented  to  allow  the  policy  to  be  revived,  and 
consented  to  take  the  promissory  note  of  the  plaintiff  and 
his  then  wife,  for  the  premiums  which  were  then  past  due, 
8 — VOL.  XXXI  CP. 
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but  upon  the  condition  that  if  the  said  promissory  note 
was  not  paid  at  maturity  the  said  policy,  and  everything 
therein  contained,  should  be  void,  and  the  plaintiff*  or 
his  then  wife  should  not  be  entitled  to  any  benefit  under 
the  said  policy,  or  any  provision  or  exception  therein  ;  and 
the  defendants  say  that  the  plaintiff  and  his  then  wife  did, 
on  the  28th  of  January,  1875,  in  pursuance  of  the  said 
agreement,  make  and  deliver  to  the  defendants  the  pro- 
missory note  of  the  plaintiff  and  his  then  wife,  payable 
three  months  after  the  date  thereof,  for  the  sum  of  $26.31, 
and  did  at  the  same  time  sign  an  agreement  embodied  in 
and  forming  part  of  the  said  rule,  that  if  the  said  note  was 
not  paid  at  maturity  the  said  policy  should  become  wholly 
void.  And  the  defendants  say,  that  the  plaintiff  and  his 
then  wife  failed  to  pay,  and  did  not,  nor  did  either  of 
them,  pay  the  said  note  or  any  part  thereof,  and  that  the 
same  has  not,  nor  has  any  part  thereof  been  paid ;  and  by 
reason  of  such  nonpayment,  by  virtue  of  such  condition 
and  agreement,  the  said  policy  had  wholly  lapsed  and  be- 
come void,  not  only  as  a  continuing  life  policy,  but  also  as 
to  exceptions  therein  contained  in  the  event  of  lapse,  all 
advantages  under  which  have,  by  the  nonpayment  of  the 
said  note,  become  forfeited  and  void. 
Issue. 

The  cause  was  tried  before  Hagarty,  C.  J.,  without 
a  jury,  at  Toronto,  at  the  Spring  Assizes  of  1880. 

The  plaintiff  said  the  policy  was  dated  the  13th  of  April, 
1869,  and  his  wife  died  on  the  2nd  of  January,  1877: 
that  he  did  not  pay  the  premiums  which  fell  due  on  the 
13th  of  January,  1874,  13th  of  April,  1874,  13th  of  July, 
1874,  and  13th  of  October,  1874,  and  they  gave  a  promis- 
sory note,  as  follows,  for  them  : 

"  26.31.  "  Otterville,  Jan'y  28th,  1875. 

"  Three  months  after  date  we  jointly  and  severally  pro- 
mise to  pay  to  the  order  of  Atlantic  Mutual  Life  Insurance 
Company,  Twenty-six  dollars,  without  discount  or  de- 
falcation, at  Otterville,  being  the  several  premiums  now 
due  on  Policy  No.  4409  in  the  said  Company.    Said  policy 
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shall  be  null  and  void  on  the  failure  to  pay  this  note  at 
maturity,  with  interest  at  seven  per  cent,  per  annum,  for 
value  received." 

"  W  Z  WATTS    )  Parties  on  whose 

"Ellen WattsJ  rests"™0' 
The  plaintiff  got  receipts  for  these  four  quarterly  pay- 
ments after  giving  the  note.    They  were  all  alike.  The 
one  given  for  the  October  payment  was  as  follows  : 

"  Gold  Albany,  N.  Y.,  October  13,  1874. 
Statement  Cash  7.39. 

Policy  No.  Credit  

4409.  Int.  on  Cr.  —  

Upon  payment  at  maturity  of  seven  and  t%%  dollars 
(premium)  to  Winford  Yorke,  Agent,  and  his  endorsement 
thereon,  the  above  numbered  policy  on  life  of  Wm.  Z.  and 
Ellen  Watts  is  hereby  continued  in  force  for  3  months 
from  date. 

Winford  Yorke.  Walter  Brown, 

Secretary. 

"  If  premiums  are  not  paid  when  due  the  policy  is  by  its 
terms  forfeited,  but  may  be  revived  at  the  Home  Office  at 
any  time  within  sixty  days,  on  proof  of  good  health  being 
furnished." 

On  the  back  was  printed  : 

"  By  mutual  agreement,  (see  policy,)  if  payment  be  not 
made  on  or  before  the  day  when  due  the  policy  will  cease 
and  determine  and  become  and  be  wholly  void,  and  it  can 
afterwards  be  restored  only  by  consent  of  the  company. 
No  agent  has  authority,  in  any  case,  to  waive  or  postpone 
payments  of  premiums,  and  the  assured  is  hereby  notified 
that  the  only  evidence  to  him  of  the  authority  of  any  agent 
io  receive  premiums  on  account  of  this  policy  is  a  receipt 
on  a  printed  form,  signed  by  the  president  or  secretary  of 
this  company." 

The  plaintiff  said  at  the  time  he  signed  the  note  he  had 
been  a  year  in  default,  and  the  receipts  were  given  on  the 
terms  of  the  note.  The  payment  of  the  13th  January, 
1875,  was  at  that  time  also  a  note.  Some  time  in  April 
he  paid  $7.39,  and  at  time  that  receipt  was  sent  to  him 
dated  13th  January,  1875,  Since  then  nothing  had  been 
paid. 
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Thomas  N.  McMichael,  the  agent  of  the  defendants,  who 
resided  at  Aylmer,  said  :  "  I  presume  I  explained  to  the 
plaintiff  the  non-forfeiting  system  as  contained  in  their 
pamphlet.  If  the  plaintiff  paid  for  five  years,  and  was 
twenty-five  when  he  insured,  his  policy  should  continue  in 
force  for  four  years  and  seventy-two  days  after  the  lapse 
of  the  policy  by  the  non-payment  of  premium.  On  the 
wife's  age  at  twenty- two,  and  for  the  like  payment,  I  can't, 
without  making  a  calculation,  say  how  long  the  policy 
would  last  after  a  lapse,  but  at  twenty  years  of  age  it 
would  continue  for  three  years  and  264  days.  *  * 
I  had  no  authority  to  alter  or  vary  the  original  contract  of 
insurance  between  the  company  and  the  insured.  * 
I  understood  the  company  took  this  note  as  payment  of  the 
premium  under  the  policy;'  [Note. — The  note  was  endorsed, 
"  Pay  Winford  Yorke  or  order  for  collection  account  of  the 
Atlantic  Mutual  Life  Ins.  Co.  Walter  Brown,  Secretary. 
Pay  T.  N.  &  R  McMichael,  or  order,  for  collection.  Winford 
Yorke,  pro  W.  H.  Archer."  The  note  would  seem,  therefore, 
to  have  been  sent  on  to  the  head  office  of  the  company.] 
"  I  was  authorized,  on  getting  the  promissory  note,  to  give 
the  receipt  as  if  the  money  had  been  paid.  We  occasion- 
ally do  that.  It  has  been  customary  with  us  and  permitted 
by  the  company  to  take  the  premium  note  from  the  party 
at  a  short  date,  for  payment  of  the  premium." 

David  H.  Keefer,  the  actuary  of  the  insurance  depart- 
ment of  the  State  of  New  York,  in  which  the  company 
carried  on  business,  said :  "  The  reserve  on  this  policy,  paid 
up  for  six  years,  would  be  $44.48.  It  would  require  a 
premium  of  $15.98  for  one  year's  extension,  about  double 
that  for  two  years,  and  about  three  times  the  amount  for 
three  years.  That  amount  ($44.48)  would  then  practically 
extend  the  policy  for  three  years,  if  that  reserve  were  all 
to  be  applied  to  the  extension  of  the  policy.  When 
the  wife  died  in  January,  1877,  the  policy  was  not  then  in 
force.  On  a  death  the  first  thing  to  deduct  are  obligations 
to  the  Company  on  account  of  premiums,  then  a  surrender 
charge  of  one-fifth  of  what  remains.    If  the  fifth  be  de- 
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ducted,  leaving  say  $35.59,  that  would  carry  the  policy  for 
over  two  years  from  the  13th  of  April,  the  date  of  the 
lapse.  I  would  first  deduct  the  unpaid  note  of  $26.31  from 
the  reserve  of  $44.48.  This  form  of  non-forfeitable  policies 
is  only  applicable  to  policies  all  payable  in  cash — that  is 
stated  in  the  prospectus.  I  see  nothing  in  the  prospectus 
or  policy  under  which  a  note  can  be  taken."  Q.  "  If  the 
agent  of  the  company  has  stated  that  the  company  took 
the  note  as  cash  you  have  no  right  to  deduct  it  from  the 
reserve  ?"  A.  "Yes  sir,  if  the  note  was  not  paid."  Q.  "You 
have  no  right  to  deduct  it,  unless  under  the  terms  of  the 
policy  ?"  A.  "  I  think  I  should,  and  for  this  reason:  the 
Massachusetts  non-forfeiture  clause,  which  was  adopted  by 
this  company,  and  this  is  a  part  of  their  practice,  says  that." 
Q.  "  If  you  never  received  any  cash,  what  equitable  value 
would  there  be  in  the  policy,  if  any  ? "  A.  "  None  at  all,  sir  ; 
that  equitable  value  is  based  partially  on  the  profit.  I 
understand  that  both  the  clauses  in  the  pamphlet  table, 
and  in  the  policy  the  payment  must  mean,  actual  payment, 
not  payments  by  promissory  notes.  This  note  is  for  past 
due  premiums — it  is  not  what  is  called  an  ordinary  pre- 
mium note." 

Cross-examination  :  Q.  "  There  are  four  payments  not 
made,  and  what  it  says  is,  if  one  full  annual  payment  has  been 
made,  if  the  policy  is  allowed  to  lapse,  the  insurance  will  be 
continued  in  force  for  the  period  which  the  equitable  value 
of  the  policy  at  the  time  of  lapse  would  purchase.  Now 
would  the  equitable  value  of  that  policy  purchase  a  con- 
tinuance of  the  policy  up  to  the  2nd  of  January,  1877." 
A.  "  No,  sir."  Q.  "  If  you  were  to  take  the  note  he  has  given 
the  same  as  cash,  do  you  think  the  policy  was  in  existence 
at  the  time  of  the  dropping  of  the  life  ?"  A.  "  If  all  the  pre- 
miums had  been  in  cash  up  to  the  13th  of  April,  1875,  the 
lapse  would  be  on  that  day,  and  the  extension  would  have 
been  sufficient  to  have  carried  the  policy  beyond  the  death." 
Q.  "  The  Massachusetts  system  is  always,  as  I  understand 
you,  to  deduct  the  unpaid  premiums  before  determining  the 
value  of  the  policy  ? "    A.  "  Yes  ;  the  law  says  that  shall  be 
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done ;  it  is  the  express  law  of  Massachusetts,  and  that  is 
the  rule  adopted  by  this  company.  The  reserve  fund  is 
the  money  that  has  been  paid  ;  that  (the  note)  is  not  part  of 
reserve,  because  it  has  not  been  paid.  They  (this  company) 
adopted  the  Massachusetts  law  because  then  there  was  no 
non-forfeiture  law  in  force  in  New  York  state.  The  New 
York  law,  which  was  adopted  after  that,  is  something  the 
same." 

Re-examination :  Q.  "  The  reason,  you  say,  this  policy 
would  have  been  forfeited  at  the  time  of  the  death  in  1877 
is  because  you  deduct  the  unpaid  premium  note."  A.  "  Yes, 
sir." 

Mr.  McMichael  recalled  :  "  That  note  is  not  what  I  call  an 
ordinary  premium  note."  Q.  "  Should  this  note  be  deducted 
from  what  is  called  the  reserve  according  to  the  practice  of 
the  company  ? "  A.  "  Well,  that  is  a  question  I  am  not  able 
to  answer.  There  are  two  kinds  of  notes  :  one  is  the  note 
we  are  in  the  habit  of  taking  for  part  of  the  premium — 
that  is  a  premium  note.  A  man  pays  a  certain  amount  of 
the  premium  and  they  allow  him  a  credit  of  40  per  cent, 
of  the  premium,  to  be  deducted  from  the  policy  should  it 
become  a  claim,  if  not  previously  cancelled  by  dividends. 
This  note  is  an  accommodation  note  for  premium,  and  not 
an  ordinary  premium  note."  Q.  "Are  the  ordinary  premium 
notes  deducted  from  the  policy  after  it  has  matured  ? " 
A.  "  They  are ;  the  amount  would  be  deducted  from  the 
face  of  the  policy."  Q.  "  Well,  should  this  be  deducted  from 
the  face  of  the  policy  ? "  A.  "  As  I  understand  it,  this  was 
taken  as  an  accommodation  note.  He  agreed  if  it  was  not 
paid  in  a  certain  time  that  his  policy  was  to  lapse.  I  had 
no  power  to  alter  the  terms  of  the  policy.  The  note 
referred  to  in  the  policy,  as  I  understand  it,  refers  to  pre- 
mium notes  taken  for  part  of  the  premium.  If  you  take  a 
premium  note  the  extension  does  not  apply ;  but  if  you  do 
not  take  a  premium  note  but  pay  all  in  cash  then  it 
applies.  I  cannot  say  that  this  note  should  be  deducted 
from  the  face  of  the  policy.  A  premium  note,  as  meant  by 
the  policy,  is  this,  that  you  get  credit  for  40  per  cent,  and 
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pay  the  balance  of  the  premium  in  cash ;  that  40  per  cent. 
1>o  be  paid  by  dividends — if  not  paid  by  dividends  to  be 
deducted  from  the  face  of  the  policy  when  due.  The 
company  went  into  the  hands  of  a  receiver  in  May,  1877. 
They  sent  me  the  receipts  monthly,  and  if  payment  was 
due  during  the  month  and  the  money  was  paid,  and  the 
man  was  in  good  health,  I  handed  him  over  the  receipt. 
They  sent  me  the  receipt  covering  the  premium  up  to  the 
13th  of  April,  1875." 

The  plaintiff  said,  between  1875  and  1877,  he  went  to  Mr. 
McMichael,  the  agent,  to  know  how  he,  the  plaintiff,  stood 
— not  to  pay  him.  "  I  was  unable  to  pay  the  note  ;  do  not 
think  he  asked  me  for  payment.  He  asked  if  I  could  pay 
it.  I  told  him  I  was  unable.  I  asked  if  the  policy  was 
still  good.  He  told  me  it  was  in  force  ;  and  I  never  knew 
it  was  not  until  after  my  wife's  death." 

The  defendants'  counsel  contended  the  fifth  plea  was 
proved :  that  the  plaintiff  did  not  duly  make  five  annual 
cash  payments,  nor  had  it  been  proved  that  the  policy 
remained  in  force  for  four  years  and  seventy-two  days  ;  and 
the  plea  had  also  been  proved,  which  alleged  that  after  the 
lapse  of  the  policy  the  defendants  had  consented  to  its 
being  revived,  and  to  take  a  promissory  note,  but  upon  the 
condition  that  if  the  note  were  not  paid  at  maturity  the 
policy  should  be  void. 

The  learned  Chief  Justice  was  of  opinion  the  plaintiff 
could  not  recover,  and  he  entered  a  verdict  for  the  defen- 
dants, with  leave  to  the  plaintiff  to  move  to  enter  the 
verdict  for  him. 

In  this  term,  May  18,  1880,  F.  Hodgins  obtained  a  rule 
accordingly. 

In  the  same  term,  May  31,  1880,  McCarthy,  Q.C.,  shewed 
cause.  The  question  is,  whether  the  promissory  note  is  to 
be  treated  as  cash.  The  agreement  that  if  the  note  were 
not  paid  at  maturity  the  policy  should  be  void,  was  a  good 
agreement ;  and  as  the  note  was  not  paid  the  policy  be- 
came void.    He  referred  to  Pitt  v.  Berkshire  Life  Ins.  Co., 
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100  Mass.  500,  1  Bigelow  284 ;  The  People  v.  Central  R~ 
W.  Co.  of  New  Jersey,  42  N.  Y.  283 ;  Sharpstein  on  Life 
Ins.,  120. 

Hodgins,  contra.  The  note  was  treated  as  cash,  and 
could  be  so  treated :  Johnson  v.  Provincial  Ins.  Co.,  26 
C  P.  113;  Mowry  v.  Home  Ins.  Co.,  1  Bigelow,  698; 
Mississippi  Valley  Life  Ins.  Co.  v.  Neyland,  5  Bigelow 
152,  155.  The  note  was  taken  as  payment,  because 
receipts  were  given  by  the  company  for  the  sums  which 
the  note  covered :  Brooklyn  Ins.  Co.  v.  Butcher,  95  U.  S. 
Supreme  Court  269 ;  Miller  v.  Brooklyn  Life  Ins.  Co.,  12 
Wallace  285  ;  Young  v.  Mutual  Life  Ins.  Co.  of  New  Yorkr 
4  Bigelow  1-4  ;  and  the  company  are  estopped  by  the  re- 
ceipts which  they  gave.  The  terms  of  the  policy  are 
against  the  effect  of  the  note  as  pleaded  by  the  sixth  plea  : 
Baker  v.  Union  Life  Ins.  Co.,  1  Bigelow  595 ;  Young  v. 
Mutual  Life  Ins.  Co.  of  New  York,  4  Bigelow  1,  7;  Little 
v.  Northwestern  Mutual  Life  Ins.  Co.,  5  Bigelow,  137  ; 
Ohde  v.  Northwestern  Mutual  Life  Ins.  Co.,  5  Bigelow 
145.  The  company  received  payment  in  cash  for  a  later 
premium  than  the  note  covered,  after  the  giving  of  the 
note,  and  before  its  maturity,  and  the  effect  of  that  was  to 
continue  the  policy :  Baker  v.  Union  Life  Ins.  Co.,  1 
Bigelow  595,  596.  The  payment  so  made  in  cash  waived 
any  forfeiture  under  the  note :  Walsh  v.  JEtna  Life  Ins. 
Co.,  3  Bigelow  571 ;  Young  v.  Mutual  Ins.  Co.  of  New 
York,  4  Bigelow  1 ;  Viall  v.  Genesee  Mutual  Ins.  Co.,  19 
Barbour  440.  The  company  could  not  forfeit  the  policy 
without  demanding  payment  of  the  note,  and  then  declar- 
ing the  policy  to  be  forfeited :  Mutual  Benefit  Life  Ins. 
Co.  v.  French,  4  Bigelow  369 ;  Mutual  Benefit  Life  Ins. 
Co.  v.  Hilly ard,  5  Bigelow  269.  The  agent  had  no 
authority  to  take  such  a  note. 

June  25,  1880.  Wilson,  C.  J. — This  is  an  unusual 
contract  in  this  country.  The  general  terms  of  it  may  be 
stated  as  follows :  The  policy  is  upon  the  lives  of  the 
plaintiff,  and  Ellen,  then  his  wife,  but  now  deceased.  The 
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annual  premium  is  $29.56,  payable  on  the  13th  of  April, 
July,  October  and  January,  in  each  year.  The  policy 
began  on  the  13th  of  April,  1869.  The  company  engage 
to  pay  the  policy  when  the  event  provided  for  happens, 
"  deducting  therefrom  all  notes  for  premiums  on  the  policy 
unpaid  at  that  time,  together  with  any  balance  of  the 
year's  premium  remaining  unpaid."  And  it  was  agreed 
that  "  in  case  the  assured  shall  not  pay  the  said  premiums 
on  or  before  the  several  days  hereinbefore  mentioned  for 
the  payment  thereof,  and  the  interest  on  all  notes  on 
account  of  premiums  until  the  same  are  paid,  then,  and 
in  every  such  case,  the  company  shall  not  be  liable  to  the 
payment  of  the  sum  insured,  or  any  part  thereof,  with  the 
exception  that  in  case  this  policy  is  allowed  to  lapse  after 
one  full  annual  payment  has  been  made,  the  insurance  will 
be  continued  in  force  for  the  period  which  the  equitable 
value  of  the  policy  at  the  time  of  the  lapse  would  pur- 
chase." 

It  appears  to  me  that  the  words,  "deducting  all  notes  for 
'premiums  on  the  'policy  unpaid  at  that  time,  together  with 
any  balance  of  the  year's  premium  remaining  unpaid" 
apply  to  notes  which  are  given  for  instalments  of  pre- 
miums which  fall  due  and  are  not  paid  by  the  assured. 

Whether  it  was  intended  or  not,  I  do  not  know.  I  am 
inclined  to  think  it  was  not,  because  in  one  of  the  pam- 
phlets produced  it  is  provided  that  on  one  of  the  insurance 
tables  "  forty  per  cent,  credit"  of  the  premiums  maybe 
had  upon  it,  that  is,  all  cash  will  not  be  required.  It  has 
no  reference  to  arrears  of  premiums,  nor  to  notes  given  for 
such  arrears.  And  in  another  of  the  pamphlets  shewing 
how  long  after  a  lapse  in  payment  of  the  premiums,  the 
policy  will  continue  to  be  beneficial  to  the  assured,  it  is 
noted :  "Where  credits  on  the  premiums  have  been  taken, 
and  there  is  a  present  existing  indebtedness  on  the  account, 
the  above  table  would  not  apply ;  as  in  estimating  it  would 
be  necessary  to  deduct  the  indebtedness  from  the  other- 
wise present  value  of  the  policy."  That  is,  premiums  "for 
which  a  credit  is  taken,"  are  to  be  deducted,  "  from  the 
9 — VOL.  XXXI  CP, 
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otherwise  present  value  of  the  policy,"  that  is,  "  the  equita- 
ble value  of  the  policy  at  the  time  of  lapse  would  purchase," 
or,  in  other  words,  such  credit  premiums  are  to  be  deducted 
from  the  market  value  of  the  policy,  according  to  the  com- 
pany's tables  at  the  time  of  the  lapse ;  and  in  such  a  case, 
that  is,  while  there  is  to  be  such  a  deduction  made  from 
that  market  value,  the  table  shewing  the  market  value  will 
not  apply. 

But  it  appears  to  me  that  the  latter  would  apply,  and 
the  policy  be  available,  in  case  after  the  deduction  from  the 
market  value  there  was  still  a  sum  left  for  the  benefit  of 
the  assured.  These  tables  have  no  reference  to  the  falling 
in  of  the  policy  by  death,  but  merely  to  the  time  of  its 
continuance  after  lapse  before  it  is  altogether  ended  and 
forfeited.  If  death  were  to  happen  before  the  reserve,  as  it 
is  called,  were  exhausted,  that  is,  before  the  policy  ceased 
to  have  a  marketable  value  according  to  the  company's 
tables,  the  deduction  could  be  made,  in  my  opinion,  only 
from  the  face  of  the  policy.  The  pamphlet  of  the  com- 
pany expresses  distinctly  the  same  thing.  "Should  death 
ensue  prior  to  the  termination  of  this  non-forfeiture  period, 
the  beneficiary  under  the  policy  would  secure  the  full 
amount  named  in  the  policy,  only  deducting  the  premiums 
actually  owing  the  company  at  the  time  of  decease." 

In  case  of  lapse  the  only  question  at  the  falling  in  of  the 
policy  is,  whether  the  policy  is  then  in  force  or  not ;  that  is, 
whether  the  arrears  of  premium  had  or  had  not  exhausted 
the  reserve  or  the  equitable  value  of  the  policy  at  the  time 
of  the  lapse. 

In  this  case  payments  were  made  from  the  13th  of  April, 
1869,  up  to  but  excluding  the  13th  of  January,  1874.  Upon 
that  day  the  lapse  began,  and  for  the  present  I  will  assume 
that  matters  remained  in  that  state  until  the  2nd  of  Jan- 
uary, 1877,  when  the  plaintiff's  wife  died,  when  the  policy 
would  have  been  payable  but  for  that  continued  lapse. 
The  payments  were  regularly  made  for  four  years  and  three- 
fourths  of  a  year. 

The  tables  of  the  company  shew  the  policy  by  a  lapse 
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after  four  years'  payments  would  continue  for  three  years 
and  119  days  after  the  lapse,  and  after  five  years'  payments 
that  the  policy  would  continue  for  four  years  and  72  days 
By  a  proportional  computation  between  these  two  periods 
the  policy  would,  after  a  lapse,  continue  after  payment, 
for  four  and  three-fourth  years,  for  three  years  and  318 
days ;  and  probably  that  would  very  nearly  correspond 
with  the  actuary's  estimate. 

Assuming  that  to  be  correct,  th  e  policy  would  continue 
from  the  13th  of  January,  1874,  for  the  three  years  and 
318  days,  or  until  the  27th  of  November,  1877. 

And  in  that  case  the  plaintiff  would  be  entitled  to 
recover  the  policy  money  on  the  2nd  of  January,  1877,  upon 
his  wife's  death,  because  the  policy  at  that  time  had  such 
an  existing  equitable  value. 

An  agreement,  however,  was  entered  into  between  the 
parties  in  the  form  generally  of  a  promissory  note,  and 
intended  to  be  and  called  a  promissory  note,  dated  the  28th 
of  January,  1875,  payable  in  three  months,  for  the  four 
instalments,  payable  in  the  year  1874,  which  covered  the 
time  up  to  but  excluding  the  13th  of  January,  1875.  The 
instalments  amounted  to  $29.56 ;  the  note  was  given  for 
$26.31,  the  difference,  $3.25,  being  allowed,  as  I  presume, 
for  dividends,  which  I  see  by  the  agent's  letter  of  the  8th 
of  April,  1875,  the  plaintiff  was  entitled  to,  and  from  the 
figuring  in  pencil  on  the  back  of  the  note,  making  a  deduc- 
tion of  $3.19  from  the  yearly  sum  of  $29.56,  which  left 
$26.37,  but  the  37  may  have  been  mistaken  for  31,  which 
it  much  resembles. 

What  was  the  effect  of  giving  that  note,  looking  at  the 
transaction  as  if  there  were  nothing  else  to  be  considered 
but  the  note  ?  The  note  extended  the  time  of  payment  of 
the  premium  arrears  to  and  until  the  1st  of  May,  1875,  and 
during  that  time  the  policy  was  in  full  operation.  The 
note  provides  that  the  policy  shall  be  null  and  void  on  the 
failure  to  pay  the  note  at  maturity,  with  interest  at  seven 
per  cent,  per  annum. 

If  the  note  is  to  be  construed  literally,  just  as  it  is  ex- 
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pressed,  the  plaintiff,  who  was  under  no  obligation  to  give 
the  note,  placed  himself  in  a  much  worse  position  by  giving 
the  note  than  if  he  had  not  given  it,  because  he  assented 
to  the  policy  becoming  null  and  void  on  the  1st  of  May, 
1875,  if  he  did  not  pay  the  note,  while  by  the  policy  he  had 
until  the  27th  of  November,  1877,  to  redeem  the  default 
and  resuscitate  the  policy  in  its  full  and  original  vigour. 

I  am  sure  the  plaintiff  never  intended  to  curtail  his 
rights  in  that  manner,  and  I  am  almost  equally,  if  not 
quite  equally,  sure  that  the  defendants  did  not  intend  any 
such  thing  either,  from  the  circumstances  hereafter  men- 
tioned. 

I  do  not  think  the  note  was  taken  as  cash,  because  the 
condition  as  to  forfeiture  for  non-payment  is  quite  against 
that  construction,  and  because  the  receipts  given  for  the 
instalments  covered  by  that  note,  say  "  upon  payment  at 
maturity"  of  the  instalments,  " the  policy  is  hereby  con- 
tinued in  force  for  three  months  from  date." 

I  may  here  observe  upon  these  receipts,  that  the  same 
form  is  used  "  upon  payment  at  maturity,"  even  when  cash 
is  paid.  There  is  a  notice  at  the  foot  of  the  receipts  as 
follows  :  "  If  premiums  are  not  paid  when  due,  the  policy 
is  by  its  terms  forfeited,  but  may  be  revived  at  the  home 
office  at  any  time  within  sixty  days,  on  proof  of  good 
health  being  furnished." 

If  that  notice  is  confined  to  premiums  "  upon  which  a 
credit  is  taken,"  it  has  no  application  here.  If  it  is  meant 
to  apply  to  premiums  generally  which  are  in  arrear,  it  is 
contrary  to  the  terms  of  the  policy,  and  cannot  affect  the 
insured. 

The  terms  of  that  note  could  therefore,  and,  in  my 
opinion,  should,  if  necessary,  be  amended,  to  conform  to 
the  true  contract  and  intent  of  the  parties. 

The  circumstances  which  shew  the  note  was  not  intended 
to  countervail  the  true  intent  and  operation  of  the  policy 
are : 

Firstly, — The  company  appear  to  have  allowed  the 
plaintiff  the  dividends  for  1874,  by  deducting  them,  as  I 
make  out,  from  the  arrears  of  that  year ;  and, 
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Secondly, — Because  the  company,  after  the  giving  of  the 
note,  received  on  the  8th  of  April,  1875,  from  the  plaintiff, 
in  cash,  the  premium  which  fell  due  on  the  13th  of  January, 
1875,  that  is,  for  the  first  instalment  which  became  due 
after  the  arrearages  which  are  covered  by  the  note. 

If  the  company  had  received  that  payment  in  cash, 
after  the  maturity  of  the  note,  there  would  have  been  no 
doubt  the  receipt  of  it  would  have  been  a  waiver  of  the 
forfeiture  mentioned  in  the  note.  But,  in  my  opinion, 
when  the  company  receives  payment  for  a  period  subse- 
quent to  that  for  which  a  forfeiture  is  claimed,  it  is  of  no 
consequence  whether  the  payment  was  made  before  or  after 
the  forfeiture  prescribed  for  the  anterior  period  had  or  had 
not  arrived. 

I  come  to  the  conclusion  that  the  plaintiff  had  until  the 
27th  of  November,  1877,  by  the  terms  of  the  policy,  a  right 
to  the  benefit  of  it,  by  reason  of  the  payments  he  had  made 
up  to  the  13th  of  January,  1874:  that  it  was  not  the  inten- 
tion of  the  parties  to  abridge  the  rights  of  the  assured 
under  the  policy,  by  the  note  of  the  28th  of  January,  1875  : 
that  the  acceptance,  on  the  8th  of  April,  1875,  by  the 
defendants,  of  the  instalment  due  on  the  13th  of  January 
before,  prevented  a  forfeiture,  according  to  the  terms  of  the 
note,  for  any  period  up  to  the  13th  of  April,  1875  :  that 
the  provision  for  deducting  the  arrears  of  premiums  from 
the  reserve  or  equitable  value  of  this  policy,  after  a  lapse, 
does  not  apply  when  the  policy  becomes  payable  by  death 
before  the  extension  period  has  elapsed,  but  applies  only 
where  the  assured  is  in  his  lifetime  claiming  to  have  the 
policy  revived,  as  against  the  lapse,  before  the  extension 
has  expired ;  and  that  the  plaintiff  should,  if  necessaiy,  be 
allowed  to  amend  his  proceedings  in  any  manner  to  give 
effect  to  his  rights  upon  these  grounds. 

I  cannot  say  we  have  been  aided  very  much  by  what 
took  place  at  the  trial. 

In  my  opinion  the  rule  should  be  made  absolute  to  enter 
the  verdict  for  the  plaintiff  for  the  sum  of  $1,000  and  inter- 
est, say  from  the  1st  of  July,  1877,  less  the  amount  of  all 
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arrears  of  premiums  and  interest  upon  them  respectively, 
from  the  dates  when  they  were  respectively  payable. 

Galt,  J. — It  is  unnecessary,  after  the  elaborate  and  de- 
tailed statement  given  by  the  Chief  Justice  of  the  facts 
and  circumstances  of  this  case  in  the  judgment  delivered 
by  him,  for  me  to  do  more  than  state  very  briefly  the 
grounds  on  which  my  opinion  is  based. 

By  the  terms  of  the  policy  it  is  provided  that  "  in  case 
the  said  assured  shall  not  pay  the  said  premiums  on  or 
before  the  several  days  hereinafter  mentioned  *  *  the 
said  Company  shall  not  be  liable  to  the  payment  of  the 
sum  insured,  or  any  part  thereof,  with  the  exception  that  in 
case  the  policy  is  allowed  to  lapse  after  one  full  annual 
payment  has  been  made,  the  insurance  will  be  continued 
in  force  for  the  "period  which  the  equitable  value  of  the 
policy  at  the  time  of  lapse  would  purchase." 

The  policy  was  effected  on  the  13th  day  of  April,  1869. 
The  payments  were  made,  up  to  October,  1873,  in  cash, 
being  for  a  period  of  four  years  and  nine  months,  when, 
according  to  the  above  provision,  the  policy  lapsed  on  the 
13th  of  January,  1874,  the  premium  being  paid  in  advance ; 
but  according  to  the  above  exception  the  insurance  con- 
tinued in  force  for  the  period  which  the  equitable  value  at 
that  time  would  purchase. 

As  it  was  necessary  to  convey  some  definite  meaning  to 
persons  intending  to  insure  as  to  the  meaning  of  "  this 
equitable  value,"  a  table  was  prepared  by  the  company 
shewing  "the  additional  insurance  after  the  policy  has 
been  in  force,"  but  the  age  there  given  is  that  of  a  person 
of  the  age  of  35.  In  the  present  case  the  joint-lives  were 
respectively  25  and  22. 

Thomas  McMichael,  who  was  the  agent  through  whom 
the  policy  was  effected,  said  on  this  point :  "  There  was  a 
provision  in  these  policies,  I  think  it  came  in  force,  if  my 
recollection  serves  me  right,  in  March,  1868,  that,  on 
account  of  the  non-payment  of  the  premium  the  policy 
would  be  continued  in  force  until  the  value  of  that  policy 
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was  exhausted  in  premiums.  They  had  a  table  by  which 
anyone  could  ascertain  it.  At  the  age  of  25  if  a  man  paid 
one  premium  the  policy  would  be  continued  in  force  after 
the  policy  had  lapsed  by  non-payment  of  premium  for  293 
days,  that  is  the  system  issued  in  1875.  The  other  issued 
on  the  1st  of  January,  1869,  only  gives  the  age  of  35.  I 
do  not  think  the  table  is  changed  any  with  regard  to  the 
extension  from  the  time  it  was  first  issued." 

Upon  referring,  then,  to  the  table  of  1875,  which  was 
produced  in  evidence,  we  find  that  if  five  annual  premiums 
had  been  paid  on  a  life  of  25  the  extension  would  have 
been  4  years  and  72  days,  or  for  four  years  and  three- 
quarters,  would  have  been  3  years  and  338  days.  In  other 
words,  if  we  assumed  the  policy  to  have  been  on  a  life  of  25 
years  at  the  date  of  the  policy  the  amount  assured  would  have 
been  payable  if  the  death  had  happened  before  the  17th  of 
November,  1877,  being  3  years  and  338  days  from  the  13th 
of  January,  1874  ;  but  assuming  the  life  to  have  been  aged 
20,  (although  in  truth  it  was  22)  which  is  most  favourable 
to  the  defendants,  the  extension  would  have  been  for  3 
years  and  168  days  from  the  13th  of  January,  1874,  ex- 
tending to  the  30th  of  June,  1877.  The  young  woman 
died  on  the  2nd  of  January,  1877,  consequently,  according 
to  the  express  terms  of  the  policy,  and  the  tables  issued  in 
accordance  with  and  for  the  purpose  of  explaining  it,  the 
plaintiff  was  entitled  to  demand  and  receive  the  amount  of 
the  insurance  if  the  lives  had  been  insured  separately. 

The  insurance  in  the  present  case,  however,  was  on  a 
"  joint-life  "  made  up  of  two  lives,  one  aged  25  and  the 
other  22.  In  the  prospectus  or  manual  published  and  dis- 
tributed by  the  company  in  1869  (the  year  this  insurance 
was  effected)  there  is  this  statement :  "  Joint  life  policies, 
not  forfeitable,  the  same  as  ordinary  life."  When  we  refer 
to  the  rates  of  insurance  for  a  life  of  22  years  we  find  it 
stated  at  $18.30,  and  for  one  of  25  at  $19.89,  and  on  turn- 
ing to  the  table  for  joint-life  (page  34)  we  find  the  charge  for 
"joint-life,"  ages  20  and  25,  $31.11.  The  charge  in  the 
present  case  is  $32,25,  (the  lives  being  22  and  25)  as 
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appears  marked  on  the  margin  of  each  application,  for 
there  are  two  applications,  one  by  Watts  and  the  other  by 
his  wife.  The  amount  of  premium  stated  in  the  policy  is 
$29.56,  but  this  is  payable  in  "  gold  " ;  and,  at  the  time  when 
this  policy  was  executed,  "  gold,"  in  the  United  States,  was 
an  article  of  merchandise  rather  than  money ;  and  I  have 
no  doubt  the  $29.56  in  gold  was  equivalent  to  $32.85  in 
paper  currency,  which  was,  in  1869,  the  circulating  medium 
there. 

I  wish  to  call  particular  attention  to  the  terms  of  the 
application  in  each  case.  In  answer  to  the  question  therein 
contained,  "  On  what  table  ? "  the  answer  is,  "  No.  7,  joint- 
life," — the  meaning  of  which  is,  that  the  subject  matter  of 
insurance  is  treated  as  a  joint-life,  and  consequently  the 
amount  insured  would  be  payable  on  the  death  of  either 
party,  as  the  two  lives  would  then  cease  to  be  a  joint-life. 

It  is  most  important  to  bear  this  in  mind,  considering 
the  very  vague  and  unsatisfactory  evidence  given  at  the 
trial  on  the  subject  of  the  "equitable  value"  of  a  policy  on 
two  lives.  The  mistake  made  was  in  considering  the 
question  as  referring  to  two  lives  in  place  of  one  ;  there 
was  only  owe  life,  that  is  to  say,  a  "joint-life"  of  two  per- 
sons, which  would  terminate  on  the  death  of  either.  When, 
then,  we  have  to  consider  the  "equitable  value"  of  this 
joint-life  we  must  treat  it  as  a  whole,  and  see  from  the 
tables  of  the  defendants  themselves  what  value  they  have 
placed  on  a  policy,  the  annual  premium  of  which  is  $32.85. 
We  find  then  by  table  No.  1,  that  a  premium  on  a  life  aged 
40  at  time  of  insurance  would  be  $31.71,  which  would, 
under  the  table  "extension  of  insurance  on  all  cash  ordinary 
life  policies  after  the  payments  have  ceased,"  entitle  the 
insured  to  an  extension,  after  payments  have  been  made  for 
four  years,  to  a  term  of  4  years  and  123  days,  which  would 
not  nearly  have  expired  when  the  young  woman  died ; 
therefore  the  plaintiff  is  entitled  to  recover,  and  would 
have  been  so  had  the  last  payment  been  made  on  the  13th 
of  April,  1873,  in  place  of  the  13th  of  October,  1873— in 
other  words,  the  "joint-life"  of  these  persons  was,,  as  a 
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risk,  equivalent  to  the  single-life  of  a  person  of  the  age  of 
40,  and  the  "  equitable  value  "  of  the  policy  must  neces- 
sarily be  the  same. 

It  was  contended  at  the  trial  that  evidence  of  what  was 
meant  by  "  equitable  value  "  could  not  be  drawn  from  the 
published  statements  and  accounts  furnished  by  the  com- 
pany to  their  agents  for  the  information  of  persons  pro- 
posing to  effect  insurance,  and  that  such  value  must  be 
estimated  by  actuaries  or  other  skilled  witnesses. 

I  dissent  from  this  contention,  being  of  opinion  that 
when  a  representation  is  made  by  one  of  the  parties  to  a 
contract  as  to  the  meaning  of  any  expression  in  that  con- 
tract, such  party  is  bound  by  such  representation,  espe- 
cially if,  as  in  the  present  case,  the  contract  was  entered 
into  on  such  basis. 

It  appears,  however,  that  after  the  plaintiff"  had  ceased 
to  make  payments  on  his  policy,  in  consequence  of  which 
it  had  "lapsed,"  the  agent  of  defendants  made  an  arrange- 
ment with  the  plaintiff",  whereby  the  latter  gave  a  promis- 
sory note  for  the  payments  which  ought  to  have  been  made 
on  the  13th  of  January,  13th  of  April,  13th  of  July,  and 
13th  of  October,  1874,  and  subsequently  made  a  payment 
in  cash  of  the  payment  due  on  the  13th  of  January,  1875, 
while  the  note  was  current,  the  effect  of  which  was  to  re- 
establish the  policy  as  subsisting  and  continuing,  in  place 
of  its  being  a  "lapsed"  policy. 

By  the  terms  of  the  note  the  plaintiff  and  his  wife  stated 
"  said  policy  shall  be  null  and  void  on  the  failure  to  pay 
this  note  at  maturity,  with  interest  at  7  per  cent,  per 
annum."    The  note  has  not  been  paid. 

The  learned  Chief  Justice  has  treated  fully  on  the  effect 
of  this  and  the  subsequent  cash  payment,  and  I  shall  only 
observe  that,  in  my  opinion,  the  effect  of  the  giving  the 
note  was  to  revive  the  policy  as  it  originally  stood/and  the 
non-payment  at  maturity  had  simply  the  effect  of  remiting 
the  parties  to  their  original  position, — it  was  then  a  "lapsed" 
policy. 

By  the  express  terms  of  the  policy,  "  If  the  assured  shall 
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not  pay  his  premiums,  the  company  shall  not  be  liable  to 
pay  the  amount  assured."  But  then  comes  the  exception 
to  which  I  have  already  referred,  and  I  can  see  no  reason 
why  the  effect  should  be  different  in  the  one  case  from  the 
other. 

It  is  moreover  to  be  observed  that  when  the  agent  made 
this  arrangement  he  appears  to  have  been  acting  on  his 
own  responsibility  ;  that  is  to  say,  there  is  no  evidence  he 
had  any  special  instructions  from  the  company.  On  the 
face  of  the  policy  it  is  expressly  stated  that  "  agents  for 
the  company  are  not  authorized  to  make,  alter,  or  discharge 
contracts,  or  waive  forfeitures."  What  took  place  in  this 
case  was  the  act  of  the  agent,  and  he  had  no  power  to  make 
any  alteration  in  the  terms  of  the  original  contract,  and  to 
deprive  the  plaintiff  and  his  wife  of  a  positive  right  which 
had  accrued  to  them. 

I  fully  concur  in  the  observations  of  the  learned  Chief 
Justice,  that  it  is  most  unreasonable  to  suppose  that  these 
persons  ever  intended  to  relinquish  any  actual  accrued  right, 
but  thought,  and  intended,  that  if  the  note  was  not  paid 
their  position  would  be  the  same  as  it  was  when  the  note 
was  given. 

It  is  unnecessary  for  me  to  refer  to  the  numerous  cases 
cited  by  both  the  learned  counsel  and  on  the  argument 
before  us  as  to  the  effect  of  the  note  being  or  not  being  a 
payment,  as  I  have  already  stated  my  opinion  that,  totally 
irrespective  of  the  note  or  of  the  subsequent  cash  payment, 
the  policy  was  in  full  force  and  effect  when  the  "joint-life" 
ended ;  but  there  was  one  case  cited  by  Mr.  Hoggins,  in 
his  very  carefully  considered  argument,  which  appears  to 
me  expressly  in  point  as  respects  the  effect  of  the  giving 
and  non-payment  of  the  note.  There  was  no  evidence 
the  note  in  the  present  case  was  ever  presented  to  Watts 
for  payment.  The  case  to  which  I  refer  is,  Mutual 
Benefit  Life  Ins.  Go.  v.  French,  4  Bigelow  369.  The 
following  is  an  extract  from  the  head  note  :  "  The  insured 
paid  three  annual  premiums,  but  gave  his  promissory 
note  for  the  next  year's  premium,"  (in  this  case  the 
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note  was  given  not  for  an  accruing  premium  but  for  a  year 
that  had  actually  expired  and  for  which  the  company 
incurred  no  risk,  and  receipts  were  handed  to  him  by  the 
the  agent,)  "  the  taking  of  which  the  company  assented  to. 
*  *  The  note  provided  :  '  Being  for  premium  on  policy 
No.  25,187,  and  if  not  paid  at  maturity,  said  policy  is  to  be 
void.'  The  note  was  not  paid  at  maturity,  nor  did  the 
company  demand  payment  of  the  maker  on  the  day  it 
became  due,  but  urged  payment  at  other  times.  The 
maker  was  solvent.  When  the  next  year's  premium  would 
have  fallen  due,  by  the  terms  of  the  policy,  upon  a  tender 
made  of  it  to  the  agent  of  the  company,  the  latter  refused 
to  receive  it,  claiming  that  the  risk  had  determined  by 
reason  of  the  non-payment  of  the  note,  and  demanded  back 
the  receipt  given  for  the  previous  year's  premium,  but  con- 
tinued to  hold  the  note.  In  an  action  brought  after  the 
death  of  the  insured  to  recover  upon  the  policy  :  Held,  that 
the  payment  of  premiums  in  cash,  as  required  by  a  policy 
of  insurance,  or  by  note  or  otherwise,  taken  in  the  manner 
the  policy  may  prescribe,  is  a  condition  precedent  to  the 
continuance  of  the  policy,  and,  if  not  paid  according  to  the 
required  terms,  such  policy,  ipso  facto,  ceases  and  determines, 
as  the  insured  has  the  option  whether  he  will  continue  to 
be  insured  in  such  company,  which  cannot  compel  him  to 
do  so,  or  recover  a  renewal  premium  if  he  elects  not  to  con- 
tinue the  risk.  But  if  the  promissory  note  of  the  assured 
be  accepted  by  the  company  in  payment  of  such  premium, 
on  terms  other  than  those  prescribed  in  the  policy  or  rules, 
&c,  of  the  company,  but  stating  that  it  is  given  for  such 
premium,  and  if  not  paid  at  maturity,  such  policy  is  to  be 
void,  the  terms  of  payment  become  a  condition  subsequent, 
and  the  policy  is  only  void  at  the  option  of  the  company, 
which  can,  if  it  choose,  receive  the  amount  of  the  note 
after  its  maturity,  the  risk  having  attached.  To  work  a 
forfeiture  after  the  nonpayment  of  such  a  promissory 
note,  the  company  must  demand  payment  of  it  on  the  day 
it  becomes  due,  during  the  business  hours  of  the  day,  and 
if  not  paid,  declare  the  policy  forfeited  or  void," 
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The  present  case  is  much  stronger  in  favour  of  the 
assured.  He  had  actually  acquired  not  a  prospective  but  a 
present  interest  in  the  policy.  The  note  was  for  a  risk, 
the  term  of  which  had  expired  before  the  note  was  given ; 
payment  of  the  note  was  not  demanded,  nor  did  the  com- 
pany ever  offer  to  return  it  to  him. 

The  rule  should  be  made  absolute  to  enter  a  verdict  for 
the  plaintiff  for  the  amount  stated  by  the  Chief  Justice. 

Osler,  J.,  took  no  part  in  the  judgment,  having  been 
engaged  in  the  case  while  at  the  bar. 


Rule  accordingly. 
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The  Corporation  of  the  Township  of  Stafford  v.  Bell. 

Improper  survey — Negligence  in  making — Action  against  surveyor — Evidence. 

The  township  of  Stafford  was  surveyed  in  1839  by  one  R.,  in  blocks  of 
12  lots  or  2,400  acres,  under  instructions  from  the  Surveyor  General's 
office  of  24th  December,  1838,  based  on  an  order  in  Council  of  27th 
March,  1829,  whereby  the  concessions  were  to  be  laid  out  of  the  depth 
of  66  chains  67  links  each,  with  a  road  allowance  between  every  alter- 
nate concession,  and  the  several  lots  were  to  be  laid  off  as  represented 
in  the  diagram  accompanying  the  instructions,  with  an  allowance  for 
road  between  lots  3  and  4,  6  and  7,  9  and  10,  &c.  Certain  lines  were 
stated  to  be  proof  lines  to  the  work,  namely  those  between  lots  6  and 
7,  12  and  13,  &c,  and  in  opening  these  lines,  together  with  the  con- 
cession lines,  particular  care  was  required  that  the  intersections  formed 
in  the  progress  of  the  survey  should  be  truly  correct,  in  order  that 
each  square  should  contain  12  lots  of  200  acres  each;  and  that  all 
proof  lines  and  concession  lines  be  truly  direct  and  parallel  to  their 
respective  bases.  The  lots  were  to  be  posted  on  their  fronts  on  the 
concession  roads,  and  at  the  distance  of  50  links  each  way  from  the 
centre  of  the  road,  as  also  on  the  proof  lines  taking  care  that  the 
chaining  be  so  regulated  and  governed  as  to  ensure  correctness  in 
posting  and  marking  lots.  By  R.  S.  O.  ch.  146,  sec.  57,  it  is  provided 
that  in  all  those  townships  which  in  the  original  survey  were  divided 
into  sections  agreeably  to  the  said  order  in  Council,  the  division  or 
side  lines  in  all  concessions  in  any  section  should  be  governed  by  the 
boundary  lines  of  such  section.  In  1874,  the  plaintiffs  employed 
defendant,  a  Provincial  Land  Surveyor,  to  run  out  the  road  allowance 
between  lots  9  and  10,  in  the  3rd  and  4th  concessions;  and  the  defen- 
dant contending  that  the  proof  lines  only  governed  such  lines  between 
lots,  and  not  side  roads,  and  to  avoid  a  jog,  in  the  road,  ran  the  lines 
direct  from  the  post  between  the  2nd  and  3rd  concessions,  to  the  post 
between  the  5th  and  6th  concessions.  In  this  view  he  was  supported 
by  several  surveyors  called  for  the  defence. 

Held,  that  the  survey  was  improperly  made,  for  that  in  accordance 
with  the  instructions,  and  the  statute,  the  line  should  not  have  been  run 
direct  across  the  two  concessions,  but  from  the  said  post  between  the  2nd 
and  3rd  concessions,  across  the  3rd  concession  in  accordance  with  the 
proof  lines  between  3  and  4,  and  parallel  thereto,  to  the  blind  line  between 
the  3rd  and  4th  concessions,  where  there  was  an  original  post,  and  then 
from  such  line  across  the  4th  concession  parallel  to  the  said  proof  line, 
to  the  said  post  between  concessions  6  and  7,  although  by  so  doing  there 
would  be  a  jog  in  the  road,  but  which  was  likewise  in  the  proof  line : 

Held,  also,  Osler,  J.,  dissenting,  that  the  defendant  in  so  running  the 
line,  was  guilty  of  actionable  negligence ;  and  was  liable  for  moneys 
which  the  plaintiffs  had  paid  to  persons  encroached  upon  by  opening 
the  road  according  to  his  survey,  although  after  they  were  aware  that 
it  was  disputed. 

Action  against  defendant  a  Provincial  Land  Surveyor 
for  an  alleged  unskilful  and  negligent  survey  made  by 
him  for  the  plaintiffs  of  the  lines  for  the  road  allowance 
between  lots  Nos.  9  and  10  in  the  1st,  2nd,  3rd,  and  4th 
10a — vol.  xxxi  c.p. 


78  COMMON  PLEAS,  EASTER  TERM,  43  VIC,  1880- 

concessions  of  the  township  of  Stafford,  whereby  great  loss 
and  damage  were  occasioned  to  the  plaintiffs,  who  had  to 
employ  surveyors  to  make  the  said  survey  and  run  the 
lines  over  again,  and  to  pay  damage  to  property  owners  who 
were  injured  by  having  the  line  run  by  the  defendant 
upon  their  properties,  and  for  removing  bridges  and 
making  new  excavations,  and  for  other  costs  and  expenses. 

Pleas :  1.  Denial  of  the  defendant  being  so  employed,  or 
of  having  accepted  the  employment. 

2.  Not  guilty. 

3.  That  the  defendant  made  the  survey  and  ran  the  line 
with  due  and  proper  care,  skill,  knowledge,  and  ability, 
and  according  to  what  he  bond  fide  believed  to  be  the 
principle  upon  which  the  said  survey  should  be  made  and 
the  lines  should  be  run,  as  directed  by  the  statute  in  that 
behalf,  as  such  land  surveyor. 

4.  That  as  such  land  surveyor  he  made  the  survey  and 
ran  the  lines  with  due  and  proper  care,  skill,  knowledge, 
and  ability,  and  according  to  the  statute  in  that  behalf. 

Issue. 

The  cause  was  tried  before  Cameron,  J.,  without  a  jury, 
at  Perth,  at  the  Fall  Assizes  of  1879. 

The  facts,  so  far  as  material,  are  given  in  the  judgment 
of  the  learned  Judge  at  the  trial,  and  in  the  judgment  of 
the  Court. 

The  judgment  of  the  learned  Judge  was  as  follows  : 
[After  setting  out  the  pleadings  :] 

"  The  employment  of  the  defendant  by  the  plaintiffs  was  proved, 
and  that  the  defendant  in  running  the  lines  in  the  3rd  and  4th  con- 
cessions commenced  at  a  post  at  the  front  of  the  3rd  concession, 
and  ran  across  to  a  post  at  the  front  ot  the  4th  concession,  making 
a  straight  line  between  these  two  posts  as  the  line  of  the  road 
allowance  between  lots  Nos.  9  and  10  in  the  said  3rd  and  4th 
concessions. 

"  The  township  of  Stafford  was  surveyed  by  Josias  Pichey 
under  instructions  from  the  Crown  Lands  department,  dated  24th 
of  December,  1838,  by  which  instructions  the  concessions  were 
to  be  laid  out  of  the  depth  of  66  chains  67  links  each,  with  a  road 
allowance  between  every  alternate  concession,  viz.,  between  two 
and  three,  four  and  five,  &c.    The  lots  were  to  be  laid  off  as 
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represented  in  a  diagram  accompanying  his  instructions,  (see 
defendant's  exhibit  No.  8),  with  an  allowance  of  one  chain  for  a 
road  between  lots  Nos.  3  and  4,  6  and  7,  9  and  10,  &c,  The  red 
lines  on  the  diagram  are  described  in  the  instructions  as  proof 
lines  to  the  work,  and  the  surveyor  was  instructed  that  in  open- 
ing these  lines,  together  with  the  concession  lines,  particular  care 
was  required  that  the  intersections  formed  in  the  progress  of  the 
survey  should  be  truly  correct,  in  order  that  each  square  should 
contain  twelve  lots  of  200  acres  each,  except  those  broken  on  the 
western  boundary  ;  and  further,  that  all  the  proof  lines  and  con- 
cession lines  be  truly  direct,  and  also  parallel  to  their  respective 
bases.  The  lots  were  to  be  posted  on  their  fronts  on  the  conces- 
sion roads,  at  the  distance  of  50  links  each  way  from  the  centre 
of  the  road.  The  proof  lines  were  also  to  be  posted,  care  being 
taken  that  the  chaining  should  be  regulated  and  governed  so  as 
to  ensure  correctness  in  posting  and  marking  the  lots.  The  lines 
were  all  to  be  well  and  sufficiently  opened  by  cutting  out  the 
brushwood  and  small  growth  of  timber,  so  that  they  might  be 
accurately  carried  on  by  his  line  of  pickets  and  thereafter  traced 
with  care  and  certainty. 

"  By  an  order  of  the  Governor  in  Council,  passed  on  the  27th 
day  of  March,  1829,  (plaintiff's  Exhibit  No.  3),  the  system  was 
adopted  of  surveying  townships  into  blocks  of  2,400  acres  by  the 
intersection  of  the  concession  lines  with  cross-roads  at  every  sixth 
lot ;  this  intersection  to  form  a  check  or  proof  line  to  the  num- 
bering of  the  lots  on  the  concessions,  and  at  the  same  time  the 
exact  depth  thereof,  whereby  a  surveyor  would  have  well  known 
points  to  govern  him  in  making  surveys,  the  intersection  of  the 
proof  lines  pointing  out  the  angles  of  each  parallelogram,  which 
might  be  easily  divided  from  angle  to  angle  into  six  equal  parts, 
although  all  the  original  boundaries  of  the  lots  had  been  lost  on 
the  concession,  and  the  lines  of  the  lots  then  run  from  the  front 
of  one  concession  to  another,  according  to  their  respective  num- 
bers. This  Order  in  Council  was  in  terms  confined  to  surveys  in 
the  Western  District,  but,  according  to  the  diagram  furnished 
with  his  instructions  to  surveyor  Kichey,  Stafford  was  in  fact 
surveyed  on  this  principle. 

"  According  to  the  evidence  the  first  proof  line  in  this  survey 
was  between  lots  six  and  seven,  and  both  the  plaintiffs'  surveyors 
and  the  defendant's  adopt  this,  but  the  plaintiffs'  contend  that  on 
the  line  between  the  rear  of  the  third  and  fourth  concessions 
there  was  a  post  planted  in  the  original  survey,  and  that  a  line 
drawn  from  the  front  of  the  third  and  fourth  concessions  respect 
ively  to  this  post  determined  the  course  of  the  side  lines  on  the 
lots  from  six  to  twelve,  and  consequently  of  the  road  allowance 
between  nine  and  ten ;  while  the  defendant  admitted  that  this 
would  be  true  with  respect  to  the  side  lines  of  the  lots  it  was  not 
so  with  respect  to  the  road  allowance,  which  should  be  deter- 
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mined  by  running  a  straight  line  between  the  post  in  front  of  nine 
in  the  third  to  the  post  in  front  of  nine  in  the  fourth  concession, 
which,  although  it  would  not  make  both  side  lines  of  nine  or  ten 
parallel  to  each  other,  would  prevent  a  jog  in  the  road  allowance 
in  the  rear  of  these  concessions,  and  such  jog  would  be  contrary 
to  the  original  plan  of  the  survey  and  would  exist  if  the  side 
lines  of  nine  and  ten  were  run  parallel  to  the  line  between  six  and 
seven  in  the  third  and  fourth  concessions. 

It  appears  to  me  that  it  was  the  duty  of  the  defendant  in  de- 
termining the  limits  of  the  road  allowance  between  lots  nine  and 
ten  to  have  run  the  lines  parallel  to  the  limit  of  the  road  allow- 
ance between  six  and  seven,  or,  in  other  words,  the  side  line  of 
lot  No.  7,  and  not  having  done  so  he  neglected  to  follow  the 
requirements  of  the  statute.  Then  was  he  guilty  of  the  want  of 
skill  or  negligence  imputed  to  him. 

"  I  do  not  find  any  case  having  been  brought  against  a  sur- 
veyor in  this  country,  but  I  do  not  see  any  valid  reason  why  such 
an  action  may  not  be  maintained. 

"  In  England  a  person  holding  himself  out  as  a  valuer  of 
ecclesiastical  property,  though  not  bound  to  possess  a  precise  and 
accurate  knowledge  of  the  law  respecting  the  valuation  of  dilapi- 
dations as  between  outgoing  and  incoming  incumbent,  is  bound 
to  bring  to  the  performance  of  the  duty  he  undertakes  a  know- 
ledge of  the  general  rules  applicable  to  the  subject,  and  of  the 
distinction  which  exists  between  the  cases  of  a  valuation  as  be- 
tween incoming  and  outgoing  tenant,  and  a  valuation  as  between 
incoming  and  outgoing  incumbent.  See  Jenkins  v,  Betham  et  al, 
15  C.  B.  168. 

"  The  defendants  in  that  case  valued  the  dilapidations  of  the 
rectory-house  and  premises  upon  the  principle  that  they  should 
be  put  in  habitable  and  not  into  good  and  substantial  repair, 
which  latter,  according  to  the  case  of  Wise  v.  Metcalfe,  10  B.  &  C. 
299,  was  the  correct  principle  of  valuation.  The  defendants,  one 
of  whom  had  been  in  business  as  a  surveyor  and  valuer  for  fifty 
years,  deposed  that  they  had  valued  the  dilapidations  according 
to  the  best  of  their  judgment  and  experience,  applying  all  the 
usual  tests  to  ascertain  the  true  condition  of  the  premises. 
Another  witness  deposed  to  the  fairness  of  the  valuation,  regard 
being  had  to  the  age  of  the  premises. 

"  The  learned  Judge,  Parke,  B.,  told  the  jury  :  '  The  rule  of  law 
*  *  might  not  be  known  to  the  defendants.  It  was  a  long  time 
before  it  was  dispersed  over  the  country' ;  and  asked  them  '  if  the 
defendants  did  undertake  to  supply  skill,  whether  they  under- 
took to  supply  more  than  was  ordinarily  current  in  the  country 
at  large,  and  whether  they  are  to  bring  to  bear  the  knowledge 
of  a  lawyer  or  of  a  person  who  lives  nearer  the  sources  of  know- 
ledge.' The  learned  Judge  then  left  it  to  the  jury  to  say 
'  whether  the  defendants  supplied  that  ordinary  degree  of  skill 
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and  knowledge  which  could  reasonably  be  expected  from  country 
surveyors  and  valuers.'    The  jury  found  they  did. 

"  This  verdict  was  moved  against,  and  Jervis,  C.  J.,  in  giving 
judgment  said  :  '  We  agree  *  *  that  the  defendants  could 
not  be  expected  to  supply  minute  and  accurate  knowledge  of  the 
law ;  but  we  think,  that  under  the  circumstances  they  might  pro- 
perly be  required  to  know  the  general  rules  appliable  to  the  valu- 
ation of  ecclesiastical  property,  and  the  broad  distinction  which 
exists  between  the  cases  of  an  incoming  and  an  outgoing  tenant, 
and  an  incoming  and  out-going  incumbent.  According  to  the  evi- 
dence, it  is  plain  that  the  defendants  acted  in  the  valuation  as  if 
it  were  the  case  of  outgoing  and  incoming  tenant  merely,  and 
that  they  knew  of  no  other  rule.  Their  ignorance  in  this  respect 
was  a  breach  of  their  previous  engagement,  and  the  jury  ought 
not,  under  such  circumstances,  to  have  found  a  verdict  for  the 
defendants.' 

"  In  the  present  case,  the  defendant  neglected  to  follow  the 
clear  rule  of  the  Statute  R.  S.  O.  ch.  146.  The  road  allowance 
between  nine  and  ten  was  was  not  a  proof  line,  and  there  was 
no  reason  why  he  should  have  attempted  to  define  its  limits  by 
any  different  rule  than  the  one  he  would  have  adopted  had  he 
been  employed  to  run  the  side  line  between  lots  eight  and  nine. 
The  omission  to  follow  the  clear  directions  of  the  statute  either 
indicates  the  want  of  proper  knowledge  or  skill,  or  negligence. 
The  testimony  of  other  surveyors  shews,  while  they  would  not 
have  pursued  the  course  the  defendant  did  in  this  instance,  that 
he  is  a  man  of  excellent  character  and  acknowledged  skill  in  his 
profession,  but  he  did  not  observe  the  direction  of  the  statute  as 
a  careful  and  skilful  man  ought,  and  must  therefore  be  held  guilty 
of  negligence.  If  he  told  the  present  reeve  of  the  township,  as 
that  gentleman  stated  in  his  evidence,  that  he  knew  the  line 
between  nine  and  ten  would  not  stand  in  law,  that  it  was  only  a 
'  guess  line  run  from  post  to  post,'  he  would  have  been  acting  most 
improperly  ;  but  in  the  view  I  take,  that  the  omission  to  follow 
the  directions  of  the  statute  amounts  in  law  to  negligence,  it  is 
not  necessary  to  say  whether  the  reeve  is  truthful  in  making 
this  assertion,  or  the  defendant  in  denying  it. 

"The  defendant  is  one  of  a  privileged  class,  so  to  speak,  as 
the  statute  above  referred  to  prohibits  any  one  from  practising 
in  the  office  of  a  land  surveyor  unless  authorized  according  to 
the  provisions  of  the  Act,  and  the  oath  prescribed  by  the  Act 
requires  him  to  discharge  the  duties  of  land  surveyor,  '  agreeably 
to  law/  and  the  fact  that  he  may  have  acted  in  good  faith  in 
erroneously  neglecting  to  be  guided  by  the  statute  in  running  the 
lines  in  the  present  instance,  while  it  would  relieve  him  morally 
from  the  violation  of  his  obligation,  does  not  exempt  him  from 
liability  to  the  plaintiffs  who  have  been  injured  thereby. 
11 — VOL.  XXXI  CP. 
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"  And  this  brings  me  to  the  amount  of  damage  the  plaintiffs 
have  sustained.  They  claimed  to  be  entitled  to  all  or  some  of 
the  following  items  :  $43.50  paid  Surveyor  Cromwell,  to  resur- 
vey  lines  ;  $66.50,  paid  Townsend  for  the  claim  made  by  him 
against  the  corporation  for  the  trespass  in  taking  down  his 
fence  ;  $7 0,  paid  Halliday  for  the  damages  to  him  in  moving  his 
fence,  cutting  down  his  land  to  make  foundation  and  approach  for 
bridge ;  and  they  claim  also  for  the  expenses  paid  in  removing 
the  fences,  $16.25;  cost  of  taking  bridge  off  of  Halliday's  land, 
$26. 

"  It  appeared  that  the  council  of  the  corporation  knew  when 
they  passed  the  by-law  for  opening  the  road  allowance  between 
lots  nine  and  ten  in  the  third  and  fourth  concessions,  that  the  cor- 
rectness of  the  defendant's  survey  had  been  disputed  by  the  per- 
s@ns  in  possession,  but  the  plaintiffs  placed  confidence  in  the  defen- 
dant's survey,  and  acted  thereon.  It  also  appeared  that  the  officers 
of  the  plaintifis  had  gone  further  upon  Townsend's  land  than 
defendant's  survey  shewed  they  ought  to  have  gone,  but  it  was 
contended  they  did  not  go  further  than  was  necessary  to  place 
the  rails  or  logs  of  the  fence  clear  of  the  road  allowance.  The 
defendant  was  paid  $22  for  his  survey,  and  his  men,  it  was  said, 
were  also  paid  by  the  plaintiffs,  but  there  was  no  reliable  evidence 
of  the  amount.  The  resurvey  by  Cromwell  was  not  the  necessary 
consequence  of  the  defendant's  erroneous  survey. 

"  There  is  a  good  deal  of  difficulty  in  determining  what  are 
the  damages  properly  charged  against  the  defendant  as  reason- 
ably and  naturally  the  consequence  of  his  erroneous  survey ;  but, 
it  appears  to  me  that  the  plaintiffs,  acting  in  good  faith  in  open- 
ing the  road  according  to  the  defendant's  survey,  are  entitled  to 
recover  all  the  damages  they  incurred  thereby.  In  other  words 
they  are  entitled  to  the  sum  paid  Townsend,  $66.50  ;  Halliday, 
$70  ;  the  men  for  moving  the  fences,  $16.25  ;  the  cost  of  moving 
the  end  of  the  bridge  on  Halliday's  land,  to  the  line  of  the  road, 
$26 ;  and  the  amount  paid  defendant  for  his  incorrect  survey— 
which  proved  useless  and  injurious,  $22 — in  all  $200.75,  for 
which  amount  I  enter  the  verdict." 

In  Michaelmas  Term,  November  28,  1879,  Robinson, 
Q.C.,  obtained  a  rule  calling  on  the  plaintiffs  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a  verdict  or 
nonsuit  be  entered  for  the  defendant,  or  why  the  damages 
should  not  be  reduced  to  such  sum  as  the  Court  might  think 
fit,  on  the  ground  that  no  cause  of  action  was  shewn, 
and  that  there  was  no  evidence  or  no  sufficient  evidence  of 
actionable  negligence  on  the  part  of  the  defendant,  or  of  any 
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damages  recoverable  by  the  plaintiffs  therefor ;  and  because 
the  damages  are  excessive,  and  some  of  the  items  of 
damage  are  too  remote. 

In  Hilary  Term,  February  5,  1880,  Read,  Q.O.,  shewed 
cause.    He  referred  to  K  S.  O.  ch.  146,  sees.  52,  55,  56. 
The  question  is,  whether  the  defendant,  in  surveying  the 
side  line  between  lots  nine  and  ten  across  concessions  three 
and  four  in  the  township  of  Stafford,  which  was  surveyed 
in  concessions,  but  with  concession  roads  at  every  alternate 
concession,  should  have  run  on  a  direct  line  from  the  post 
between  the  second  and  third  concessions,  to  the  post 
between  the  fourth  and  fifth  concessions,  or  should  have 
made  one  line  from  the  post  between  the  second  and  third 
concessions,  across  the  third  concession  only  to  the  line — • 
a  blank  or  blind  line — between  the  third  and  fourth  con- 
cessions, corresponding  with  the  course  of  the  proof  line,  or 
line  between  lots  six  and  seven  across  the  same  third  con- 
cession, and  then  have  started  again  from  that  blind  line  and 
gone  across  the  fourth  concession  on  the  bearing  of  the 
same  proof  line  across  the  fourth  concession.  The  defendant 
said  the  proof  line  only  governed  the  side  lines  between 
lots,  and  not  the  side  roads,  and  that  he  did  only  what  was 
right  in  not  following  the  proof  line  but  in  running  from, 
point  to  point  across  the  two  concessions.    The  defendant 
should  have  taken  the  bearing  across  the  third  concession, 
and  the  bearing  across  the.  fourth  concession  separately, 
although  there  would  be  a  jog  made  in  the  road  between 
the  extreme  posts,  because  the  bearing  had  to  be  the  same 
as  the  proof  line,  and  the  proof  line  had  such  jog.  The 
damages  were  rightly  assessed  and  are  not  too  remote : 
Ruddock  v.  Lowe,  4  F.  &  F.  519  ;  Keeley  v.  Harrigan,  3 
C.  P.  173 ;  Ovens  v.  Davidson,  10  C.  P.  302 ;  Carrick  v. 
Johnston,  26  U.  C.  R  39  ;  Jenkins  v.  Betham  et  al.,  15  C.  B. 
168 ;  Mayne  on  Damages,  3rd.  ed.,  8,  413. 

Robinson,  Q.  C,  contra.  The  defendant  may  be  liable 
to  be  sued  for  negligence  as  other  persons  are  who 
undertake  duties  which  they  carelessly  perform,  and  the 
plaintiffs  may  recover  damages  to  the  extent  they  have 
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suffered  from  such  neglect  through  no  fault  of  their  own. 
The  defendant,  a  surveyor,  and  Russell  and  McDonald,  also 
surveyors,  Russell,  perhaps  the  most  experienced  and  com- 
petent authority  in  such  matters  in  the  country,  from  the 
position  he  had  held  for  many  years  in  the  Crown  Lands 
Department,  all  say  that  the  survey  which  the  defendant 
made  was  correctly  made.  The  instructions  for  the  original 
survey  shewed  that  "the  proof  lines  with  the  intersec- 
tions of  the  concession  lines  were  to  be  perfectly  straight," 
shewing  plainly  there  was  to  be  no  jog  in  the  roads.  The 
defendant  did  not  know  there  was  a  jog  in  the  proof  line, 
and  it  did  not  occur  to  him  to  look  for  a  jog :  R.  S.  O.  ch. 
1 46,  sec.  57.  The  defendant  said  he  thought  the  proof  line 
was  to  govern  the  lines  between  lots,  and  not  the  lines  of 
side  roads.  When  the  plaintiffs  were  told  the  defendant's 
line  was  wrong  they  did  not  stay  acting  upon  it,  as  they 
should  have  done,  but  went  on  and  threw  down  the  fences 
along  the  line,  and  took  possession  of  the  land  according 
to  the  survey,  and  they  should  not  be  allowed  for  such 
claims  which  were  made  upon  them  and  have  been  paid, 
because  their  damage  was  the  result  of  their  own  wrong. 
Reiffenstein's  survey  to  correct  or  test  Bell's  was  made 
before  the  council  opened  the  road  :  Sedgwick  on  Damages, 
6th  ed.,  p.  105  ;  Rordern  v.  Dalton,  1  C.  P.  181. 
The  defendant  was  attempted  to  be  charged  with  bad  faith 
in  removing  the  line  as  he  did:  that  is,  that  he  did  it 
merely  to  save  a  jog  knowing  at  the  time  it  was  wrong,  or 
that  it  would  not  stand  law;  but  if  he  did  say  any  such 
thing,  which  he  denied,  the  witness,  Thompson,  says  the 
defendant  told  him  so  before  he  actually  ran  the  line. 
There  is  no  plain,  clear  case  of  neglect,  even  if  the  survey 
is  erroneous.  It  was  at  the  most  a  mistake  of  judgment, 
a  misapprehension  of  a  not  very  clear  state  of  the  law. 
according  to  the  evidence,  the  defendant's  opinion  and 
mode  of  survey  were  confirmed  by  men  of  good  standing 
in  his  profession :  Fields  v.  Rutherford,  29  CP.  11.3  ; 
Jackson  v.  Hyde,  28  U.  C.  R.  294;  Sivinfen  v.  Lord 
Chelmsford,  5  H.  &  N.  890  ;  Wharton  on  Negligence,  2nd 
ed.,  sees.  411,  746. 
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June  25,  1880.  Osler,  J. — The  defendant  in  this 
case  is  held  to  just  the  same  degree  of  diligence  as 
attorneys,  surgeons,  and  other  skilled  workman  or  profes- 
sional men  in  their  respective  employment.  The  implied 
contract  of  every  professedly  skilled  workman  is,  that  he 
will  possess  a  reasonably  fair  amount  of  knowledge  in  his 
profession,  such  as  a  man  of  fair  average  intelligence  and 
industry  may  be  reasonably  supposed  and  expected  to 
possess ;  and  that  in  his  practice  he  will  exhibit  a  reason- 
ably skilful  and  diligent  attention  to  the  cases  entrusted 
to  him:  Fields  v.  Rutherford,  29  C.  P.  113,  116.  That 
was  an  action  against  a  surgeon. 

In  Purves  v.  Landell,  12  CI.  &  F.  91,  an  action  against 
a  solicitor  for  negligence,  Lord  Campbell  held  that  the 
plaintiffs  must  make  out  gross  ignorance  or  gross  negli- 
gence in  the  performance  of  his  professional  duties  before 
they  could  make  him  responsible.  He  said,  at  p.  103  :  "  It  is 
only  if  he  has  been  guilty  of  gross  negligence,  because  it  would 
be  monstrous  to  say  that  he  is  responsible  for  even  falling 
into  what  must  be  considered  a  mistake.  You  can  only 
expect  from  him  that  he  will  be  honest  and  diligent,  and 
if  there  is  no  fault  to  be  found  with  either  his  integrity  or 
diligence,  that  is  all  for  which  he  is  answerable.  It  would 
be  utterly  impossible  that  you  could  ever  have  a  class 
of  men  who  would  give  a  guarant3e,  binding  themselves 
in  giving  legal  advice  and  conducting  suits  at  law  to  be 
always  in  the  right." 

And  Lord  Brougham  said,  at  p.  98 :  "  It  is  the  very  essence 
of  this  action  that  there  should  be  negligence  of  a  crass 
description,  which  we  call  orassa  negligentia,  that  there 
should  be  gross  ignorance,  that  the  man  who  has  under- 
taken to  perform  the  duty  of  an  attorney,  or  of  a  surgeon, 
or  an  apothecary,  (as  the  case  may  be),  should  have 
undertaken  to  discharge  a  duty  professionally  for  which 
he  was  very  ill  qualified  or  if  not  ill  qualified  to  discharge 
it,  which  he  had  so  negligently  discharged  as  to  damnify 
his  employer,  or  deprive  him  of  the  benefit  which  he  had 
a  right  to  expect  from  the  service." 
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Before  considering  in  what  respect,  if  at  all,  the  defen- 
dant has  fallen  short  in  the  performance  of  his  legal  duty 
to  the  plaintiffs  I  may  advert,  with  reference  to  the  term 
gross  negligence,  to  the  case  of  Fitzgerald  v.  Grand  Trunk 
B.  W.  Co.,  4  App.  601,  where,  at  p.  621  etseq.,  the  cases 
are  collected  in  which  that  term  has  been  criticized,  and 
its  real  significance  explained.  Their  result  is  summa- 
rized by  the  learned  Chief  Justice  in  the  following  words, 
at  p.  623  :  "  The  Courts  are  now  resolved  to  ignore  mere 
verbal  distinctions  between  different  degrees  of  negligence 
as  defining  the  true  measure  of  liability.  The  correct  rule 
seems  to  be,  to  pay  regard  to  the  degree  of  diligence  which 
the  situation  assumed  by  a  person  demands,  rather  than  to 
his  carelessness.  If  much  is  required  from  him,  a  slip  from 
the  narrow  path  of  duty  may  well  be  called  slight  negli- 
gence. If  no  more  is  due  from  him  than  the  care  which  a 
prudent  man  bestows  upon  his  own  affairs,  failure  to  give 
that  degree  of  care  may  conveniently  be  termed  ordinary 
negligence.  If  trifling  care  would  suffice  for  the  discharge 
of  duty,  and  that  is  not  given,  there  is  no  harm  in  calling 
it  gross  negligence.  But  the  substantial  question  always 
must  be,  whether  that  care  has  been  exhibited  which  the 
special  circumstances  reasonably  demand." 

See  also  Wharton  on  Negligence,  2nd  ed.,  sec.  749,  where 
the  question  is  very  fully  discussed,  and  the  remarks  of 
Cresswell,  J.,  in  Buhner  v.  Oilman,  4  M.  &  G.,  108,  at  p. 
125  ;  Beat  v.  South  Devon  B.  W.  Co.,  11  L.  T.  N.  S.  Ex. 
Ch.  184. 

To  proceed  to  the  facts.  The  plaintiffs  in  the  year  1874, 
intending  to  open  the  allowance  for  road  between  lots  9 
and  10  in  the  4th  concession,  employed  the  defendant  to 
run  or  survey  the  line.  His  duty  in  carrying  out  these 
instructions  was  two-fold.  He  had  first  to  satisfy  himself 
on  what  principle  the  true  line  was  to  be  ascertained  ;  and, 
secondly,  having  ascertained  it,  to  lay  out  the  line  upon 
the  ground  with  accuracy. 

It  is  not  suggested  that  the  work  on  the  ground  was 
improperly  done.    What  is  complained  of  is  an  error  of 
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judgment  in  forming  an  opinion  as  to  the  law  applicable 
to  the  survey  in  question. 

The  township  of  Stafford  was  surveyed  under  the 
authority  of  an  Order  in  Council  of  the  27th  of  March, 
1829,  and  instructions  from  the  Surveyor-General's  office 
of  the  24th  of  December,  1838.  The  instructions,  after 
directing  how  the  tract  was  to  be  ascertained  of  which 
Stafford  and  other  townships  surveyed  with  it  was  com- 
posed, continued  :  "  You  will  then  proceed  and  lay  off  the 
concessions  on  the  southern  boundary  of  the  tract,  and  you 
will  give  one  full  township  of  12  concessions  of  66  chains 
67  links  each,  with  one  chain  for  a  road  between  every 
alternate  concession,  namely,  between  2  and  3,  4  and  5, 
6  and  7"  &c.  Having  laid  off  the  concessions,  the  sur- 
veyor was  directed  to  "  return  to  the  south-east  angle  of 
the  tract  and  lay  off  the  several  lots  as  represented  on  the 
diagram,  with  an  allowance  of  one  chain  for  a  road  between 
lots  3  and  4,  6  and  7,  9  and  10,  12  and  13,  15  and  16,  and 
so  on  through  the  range  of  townships.  The  red  lines  on 
the  diagram  are  proof  lines  to  the  work,  and  in  opening 
these  lines  together  with  the  concession  lines  particular 
care  is  required  that  the  intersections  formed  in  the  pro- 
gress of  the  survey  shall  be  truly  correct,  in  order  that 
each  square  shall  contain  12  lots  of  200  acres  each  *  * 
and  further,  that  all  the  proof  lines  and  concession  lines 
be  truly  direct  and  parallel  to  their  respective  bases.  By 
the  diagram  you  will  perceive  that  the  lots  are  to  be  posted 
on  their  fronts  on  the  concession  roads.  You  will  be 
required  to  post  the  lots  at  a  distance  of  50  links  each 
way  from  the  centre  of  the  road  as  also  on  the  proof 
lines." 

The  township  was,  therefore,  in  the  original  survey 
divided  into  sections  containing  2,400  acres,  divided  into 
12  lots  of  200  acres  each,  and  in  the  instructions  accom- 
panying the  diagram  the  greatest  stress  is  laid  upon  the 
injunction  that  the  proof  lines  and  concession  lines  en- 
closing each  section  shall  be  truly  direct  and  parallel  to 
their  respective  bases,  and  that  in  opening  the  proof  lines 
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particular  care  should  be  taken  that  the  intersections  formed 
in  the  progress  of  the  survey  should  be  truly  correct. 

Sec.  57  of  the  R  S.  O.  ch.  146,  enacts  that  "^In  all  those 
townships  which  in  the  original  survey  were  divided  into 
sections,  agreeably  to  an  Order  in  Council  bearing  date  the 
27th  of  March,  1829,  the  division  or  side  lines  in  all 
concessions  in  any  section,  shall  be  governed  by  the  bound- 
ary lines  of  such  section." 

What  the  defendant  did  in  making  the  survey  of  the 
allowance  for  road  between  lots  9  and  10  in  the  3rd  and 
4th  concessions  was,  to  run  a  straight  line  between  the 
fronts  of  the  two  concessions  from  the  ascertained  post  in 
front  of  the  3rd  to  the  ascertained  post  in  front  of  the 
4th  concession.  He  said  that  he  did  so  because  that  was 
the  scheme  on  which  the  township  was  laid  out,  and  the 
proo  f  lines  were  run  through,  and  he  believed  the  others, 
that  is,  the  road  allowances,  were  to  be  so  run.  He  had 
formed  the  opinion  that  the  57th  section  of  the  Act  did  not 
apply  to  the  road  lines  or  allowances,  because  the  instructions 
to  the  surveyor  were  to  run  them  straight.  He  thought  the 
section  applied  to  the  side  lines  between  the  lots.  He  had 
executed  another  survey  of  a  similar  character  on  a  former 
occasion  upon  the  same  principle,  and  he  honestly  believed 
then,  and  retained  and  expressed  the  same  opinion  at  the 
trial,  that  his  view  was  correct. 

Mr.  Macdonald,  another  practising  surveyor  of  long 
standing,  confirmed  the  defendant's  opinion,  saying  he 
would  have  made  the  survey  in  the  same  way  as  the 
defendant  had  done,  and  that,  in  his  opinion,  the  57th  sec. 
of  the  Act  was  not  intended  to  apply  to  the  road  allow- 
ances, which  were  to  be  run  straight.  The  proof  line 
between  6  and  7  was  the  governing  line,  as  he  contended, 
between  lots  7  and  8  and  8  and  9,  but  he  would  run  the 
line  between  9  and  10,  being  a  road  allowance,  through 
from  one  concession  to  the  other. 

W.  A.  J.  Russell,  an  old  surveyor  of  great  experience, 
said  that  looking  at  the  intention  of  the  survey  of  the 
township  the  defendant's  line  was  correct.    He  thought 
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the  law  obscure,  and  he  would  look  to  the  Court  for  a 
decision. 

The  defendant's  view,  therefore,  has  the  support  of  two 
independent  surveyors. 

On  the  other  hand,  the  plaintiffs  called  three  surveyors, 
who  stated  that  in  their  opinion  the  defendant  had  pro- 
ceeded on  a  wrong  principle,  and  that  he  should  have 
taken  the  proof  line  between  6  and  7  as  the  governing 
line  in  ascertaining  the  line  betwen  9  and  10. 

Mr.  Evans,  one  of  these  surveyors,  said  that  a  surveyor 
might,  on  the  construction  of  the  statute  and  order  in 
council,  honestly  believe  that  on  whatever  principle  the 
side  lines  between  lots  were  to  be  drawn  the  road  lines  were 
to  be  run  straight :  that  different  surveyors  might  differ, 
but  he  thought  the  law  plain.  According  to  the  principle 
on  which  he  ran  the  line  there  would  be  a  jog  in  the  road 
allowance,  caused  by  a  jog  in  the  proof  line,  and  in  one 
instance  he  had  found  it  so  great  that  the  roads  would 
not  meet,  and  there  could  be  no  passage,  unless  the  town- 
ship interfered. 

Mr.  Cromwell,  another  surveyor,  called  by  the  plaintiffs, 
thought  the  defendant's  view  was  wrong,  but  he  had, 
nevertheless,  thought  it  necessary,  before  making  his  own 
survey,  to  fortify  himself  with  a  legal  opinion  as  to  the 
meaning  of  the  Act,  order  in  council,  and  instructions. 

It  was  admitted  that  the  defendant  was  a  person  of 
integrity  and  of  skill  in  his  profession,  and  there  was  no 
doubt  the  survey  was  correctly  made  upon  the  principle 
he  had  adopted. 

Now  upon  these  facts  has  the  defendant  been  guilty  of 
actionable  negligence,  within  the  authority  of  the  cases  I 
have  already  referred  to  ? 

With  great  deference  to  those  from  whom  I  have  the 
misfortune  to  differ,  I  venture  to  think  he  has  not. 

I  think  a  clear  distinction  is  to  be  drawn  between  negli- 
gence in  the  performance  of  the  work  on  the  ground  and 
negligence  in  forming  an  opinion  as  to  the  principle  on 
which  a  line  should  be  run,  the  latter  depending  upon  the 
12 — VOL.  XXXI.  CP. 
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construction  to  be  placed  upon  statutes,  orders  in  council, 
and  general  instructions,  while  the  former  req  aires  merely 
the  manual  skill  and  technical  knowledge  which  every 
skilled  workman  should  bring  to  the  performance  of  his 
special  duties. 

The  plaintiffs  wish  to  hold  the  defendant  responsible  for 
his  opinion.  Suppose  they  had  gone  to  a  lawyer  and  said, 
"We  want  to  open  this  line  between  9  and  10,  and  we  find 
a  post  on  the  front  of  the  third  concession  and  another  on 
the  front  of  the  fourth  concession.  Can  we  properly  run  a 
straight  road  through  from  one  to  the  other,  or  must  the 
course  of  the  road  be  ascertained  by  reference  to  the  proof 
line  between  lots  6  and  7  ?  And  if  the  lawyer  had  assured 
them  that,  looking  at  the  orders  in  council,  instructions,  and 
statutes,  the  road  allowances  must  be  run  straight  through 
in  all  cases,  and  that  the  statute  did  not  apply  to  them, 
would  an  action  for  negligence  have  lain  against  him  if  his 
opinion  had  turned  out  to  be  incorrect,  and  the  council  had 
incurred  expense  in  acting  under  it  ?  I  should  say  not. 
What  the  lawyer  did  in  the  case  I  have  supposed  is  just 
one  part  of  what  the  defendant  did  in  the  case  before  us, 
and  is  the  part  out  of  which  the  charge  of  negligence 
arises. 

But  if  I  am  assuming  too  much  in  favour  of  the  law- 
yer, whose  professional  training  should  warn  him,  it  might 
be  said,  against  construing  the  statute  by  any  light  derived 
from  instructions  or  order  in  council,  ought  the  same 
degree  of  strictness  to  be  applied  to  the  case  of  a  surveyor 
in  considering  whether  he  has  been  guilty  of  negligence  ? 

It  is  quite  a  supposable  case  that  two  surveyors  might 
have  been  employed,  one  a  consulting  surveyor  to  advise 
how  the  line  should  be  run,  the  other  to  use  his  technical 
skill  and  knowledge  in  staking  it  out.  Here  the  same 
surveyor  performed  both  duties,  and  he  did  the  latter  in  a 
manner  with  which  no  fault  could  be  found.  I  admit  for  the 
sake  of  argument  that  his  opinion  was  erroneous,  but,  upon 
the  facts  I  have  stated,  I  think  that  was  not  gross  igno- 
norance  or  gross  negligence.    In  other  language,  the  def  en- 
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dant,  in  my  opinion,  exhibited  as  much  care  as  the  special 
circumstances  of  the  case  reasonably  demanded. 

The  defendant  is  not  a  lawyer,  but  I  think  even  a 
lawyer  might  be  pardoned  for  concluding  from  the  in- 
structions that  the  proof  lines  in  each  section  were  to  be, 
and  most  have  been  run  straight  through  from  the  front 
of  one  concession  to  the  front  of  the  other,  and  not  from 
the  front  of  each  concession  to  the  rear,  meaning  by  the 
rear  the  blind  or  blank  line  between  the  two  concessions. 
And  if  the  proof  line  was  run  through  from  front  to  front 
there  could  be  no  jog  in  it.  Care  was  to  be  taken  that  in 
opening  the  proof  lines,  together  with  the  concession  lines, 
the  "  intersections  "  formed  in  the  progress  of  the  survey 
should  be  truly  correct,  so  that  each  square  should  have  its 
proper  quantity.'  Now  there  could  be  no  intersection  in 
the  section  itself :  the  proof  lines  enclosing  it  intersected 
with  the  concessions.  A  "jog,"  or  break,  might  occur 
when  passing  from  the  proof  line  of  one  section  to  the 
proof  line  of  another  in  intersecting  a  concession,  but  none 
could  possibly  occur  in  the  proof  line  itself.  The  question 
is  not,  whether  the  defendant  was  wrong  in  assuming  the 
proof  line  between  6  and  7  to  have  been  straight,  or  that 
it  only  governed  the  lines  between  lots,  not  the  road  lines, 
but  whether,  having  formed  his  opinion  honestly,  that 
opinion  being  shared  by  other  professional  men,  it  can  be 
said  that  he  was  guilty  of  negligence. 

In  my  humble  opinion  that  question  should  be  answered 
in  the  negative. 

I  leave  out  of  view  that  part  of  the  evidence  which  sug- 
gests a  want  of  bona  fides  on  the  defendant's  part,  i.  e., 
that  he  knew  he  was  running  a  line  that  would  not  stand 
law.  The  learned  judge  who  tried  the  cause  did  not  think 
fit  to  base  his  decision  upon  it,  and,  speaking  for  myself, 
I  should  feel  great  difficulty  in  crediting  it. 

• 

Galt,  J. — It  is  unnecessary  to  detai]  the  facts  of  this 
case,  as  thev  are  fully  and  clearly  stated  in  the  judgment 
of  the  learned  Judge,  who  made  an  exhaustive  summary 
at  the  time  he  gave  his  verdict. 
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The  case  is  briefly  as  follows  :  The  township  of  Stafford 
was  surveyed  in  1839  under  instructions  to  Josias  Richey, 
dated  24th  December,  1838.  The  only  portion  of  these 
instructions  bearing  on  the  present  case  is,  "you  will  lay 
off  the  several  lots  as  represented  in  the  diagram  with  an 
allowance  of  one  chain  for  a  road  between  lots  No.  3  and 
4,  6  and  7,  9  and  10,  12  and  13,  and  so  on  through  the 
range  of  townships.  The  red  lines  on  the  diagram  are 
proof  lines  to  the  work,  and  in  opening  these  lines  together 
with  the  concession  lines  particular  care  is  required  that 
the  intersections  formed  in  the  progress  of  this  survey  shall 
be  truly  correct,  in  order  that  each  square  shall  contain 
twelve  lots  of  200  acres  each,  and  further  that  all  the  proof 
lines  and  concession  lines  be  truly  direct,  and  also  parallel 
to  their  respective  bases.  By  the  diagram  you  will  per- 
ceive that  the  lots  are  to  be  posted  on  their  fronts  on  the 
concession  roads  ;  you  will  be  required  to  post  the  lots  at 
the  distance  of  fifty  links  each  way  from  the  centre  of  the 
road,  as  also  on  the  proof  lines,  at  the  same  time  taking 
care  that  your  chaining  shall  be  regulated  and  governed  so 
as  to  assure  correctness  in  posting  and  marking  the  lots." 

On  referring  to  the  diagram  we  find  the  proof  lines  in 
this  township  to  have  been  between  lots  6  and  7,  12  and 
13, 18  and  19,  &c.  The  allowance  for  roads  before  mentioned 
was  between  lots  3  and  4,  6  and  7,  9  and  10,  &c,  and  these 
allowances  are  to  be  parallel  to  the  proof  lines  which  form 
the  bases  of  the  sections,  that  is  to  say,  the  allowance  for 
road  between  lots  9  and  10,  was  to  be  parallel  to  proof 
lines  between  lots  6  and  7,  that  being  the  base  of  the  sec- 
tions in  which  lots  from  7  to  12  in  the  1st  and  2nd  and 
3rd  and  4th  concessions  are  situate. 

The  instructions  furnished  to  Mr.  Richey  weie  dated  in 
December,  1838,  and  are  based  on  the  principle  adopted  by 
the  order  in  council,  dated  27th  March,  1829. 

By  sec.  57  of  R.  S,  O.  ch.  146,  which  was  in  force  when 
the  defendant  made  the  survey  complained  of :  "  In  all 
those  townships  which  in  the  original  survey  were  divided 
into  sections,  agreeably  to  an  order  in  council  bearing  date 
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27th  March,  1829,  the  division  or  side  lines  in  all  conces- 
sions, in  any  section,  shall  be  governed  by  the  boundary 
lines  of  such  section."  It  was  therefore  plain  not  only  by 
the  diagram  and  instructions,  but  also  by  the  express 
provisions  ot  the  statute,  that  this  allowance  for  roads 
between  loti;  9  and  10  in  the  3rd  and  4th  concessions,  were 
to  be  governed  by  the  proof  line  between  lots  6  and  7,  that 
is  to  say,  was  to  be  parallel  to  it. 

I  cannot  understand  how  any  doubt  can  exist  on  this 
point.  It  appears  from  the  evidence  that  when  the  defen- 
dant proceeded  to  lay  out  the  allowance  for  road  between 
lots  9  and  10  he  found  what  was  asserted  to  be,  and  which 
for  the  purposes  of  this  case  and  of  this  defence  must  be 
assumed  to  be,  two  original  posts,  one  on  the  front  of  the 
3rd  concession,  and  the  other  on  the  front  of  the  4th  con- 
cession, on  the  allowance  for  road  between  lots  9  and  10, 
and  he  ran  a  straight  line  between  these  posts  without 
ascertaining  whether  such  straight  line  was  or  was  not 
parallel  with  the  governing  line,  that  is  to  say,  with  the 
line  between  lots  6  and  7 ;  and  unfortunately  it  turns  out 
that  it  is  not,  for  the  reason  that  the  line  between  lots  6 
and  7  is  not,  as  it  was  intended  to  have  been  and  should 
have  been,  a  straight  line.  The  defendant  must  have  been 
aware  he  was  interfering  with  the  fences  and  lands  of  the 
persons  residing  on  the  line  run  by  him,  as  it  is  in  evidence 
that,  acting  upon  the  line  laid  down  by  him  there,  the 
plaintiffs'  servants  entered  and  removed  the  fences  of 
several  parties  to  whom  they  were  afterwards  obliged  to 
make  compensation. 

It  appears  to  me  it  was  his  clear  duty  to  have  ascer- 
tained that  the  straight  line  was  the  true  line,  and  such 
true  line  was  clearly  the  line  between  lots  6  and  7  ;  and  as 
he  took  no  trouble  whatever  to  ascertain  whether  this  was 
so  or  not,  I  think  he  has  rendered  himself  liable. 

I  by  no  means  think  a  surveyor  should  be  treated 
differently  from  any  other  professional  man,  and  be  held 
responsible  for  every  mistake  he  may  commit  in  the  dis- 
charge of  a  most  onerous  profession ;  but  I  cannot  acquit 
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him  of  negligence  if  he  neglects  to  follow  so  plain  and 
distinct  an  enactment  as  that  contained  in  the  57th  sec, 
viz.,  that  "  the  division  or  side  lines  in  all  concessions,  in 
any  section,  shall  be  governed  by  the  boundary  lines  of 
such  section." 

Wilson,  C.  J. — This  is  an  action  of  some  consequence, 
as  it  affects  a  very  useful  and  necessary  class  of  officials 
throughout  the  Province,  and  because  also  it  concerns  a 
matter  of  survey  about  which  there  should,  if  possible,  be 
no  doubt,  but  which  legal  men  as  well  as  surveyors  never- 
theless find  it  very  difficult  at  times  to  deal  with. 

This  defendant  is  sought  to  be  made  liable  for  neglect  in 
running  a  line  badly,  or  unskillfully,  or  negligently,  as  it  is 
sai  d ,  by  reason  of  which  the  plaintiffs,  who  employed  him, 
liave  sustained  injury. 

The  first  question  is,  whether  the  survey  was  or  was  not 
rightly  made.  The  second  is,  if  not  rightly  made,  was  the 
defendant  so  negligent  and  careless  in  his  work  that  an 
action  will  lie  against  him  for  neglect;  or,  thirdly,  was 
the  error  one  of  judgment,  that  is,  excusable  from  any 
difficult}^  in  rightly  interpreting  or  comprehending  the  law 
or  any  other  document  or  matter. 

It  is  important  to  ascertain  what  it  was  the  defendant 
was  to  do,  and  what  it  was  he  did  do. 

He  was  employed  to  run  the  true  line  between  lots  9 
and  10  across  the  1st,  2nd,  3rd,  and  4th  concessions  under 
a  by-law  of  the  township,  which  enacted  that  the  road  a  is 
hereby  declared  to  be  opened ;"  and  what  he  did  do  was, 
after  running  across  the  1st  and  2nd  concessions,  which 
are  not  now  in  question,  to  run  a  straight  and  direct  line 
from  the  east  limit  of  the  3rd  concession  to  the  west  limit 
of  the  4th  concession,  without  being  governed  by  the  proof 
line  to  the  south  between  lots  6  and  7  running  across  the 
same  concessions.  He  did  that,  as  he  said,  "  because  that 
was  the  scheme  on  which  the  township  was  laid  out  *  * 
I  think  the  statute  was  not  meant  to  apply  to  those  road 
lines,  because  the  instructions  to  the  surveyor  were  to 
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run  them  straight.  *  *  The  proving  line  between  6  and 
7  I  knew  was  not  straight.  *  *  I  drew  the  side  lines 
between  lots  parallel  to  the  proving  line,  except  the  road 
lines.  I  did  not  run  the  road  line  so  because  I  think  they 
were  intended  to  be  run  straight.  I  don't  think  the  law 
was  meant  to  apply  to  those  road  lines.  I  believe  this  to 
be  a  correct  principle.  *  *  If  the  principle  adopted  be 
the  true  one  the  survey  is  correct.  *  *  I  was  familiar 
with  the  statute  when  I  ran  the  line."  Q.  "  Suppose  you 
were  running  the  line  between  lots  6  and  7,  how  would 
you  do  it  ?  Would  you  run  a  line  between  the  post  at  the 
third  and  the  post  at  the  fourth  concession  ?"  A.  "  I  would 
retrace  the  old  line.  *  *  I  would  be  obliged  to  follow 
the  old  line." 

He  also  said  :  "  I  had  not  the  original  instructions  with 
me  at  the  time.  I  got  them  afterwards,  and  when  I  read 
them  I  was  confirmed  in  the  opinion  I  held  before.  I  hold 
the  opinion  yet,  that  it  is  still  the  correct  way  to  run  the 
line." 

What  he  did  then  was  :  (1)  He  ran  the  line  without  the 
original  instructions  ;  (2)  He  ran  it  across  the  two  con- 
cessions in  a  straight  line  from  post  to  post ;  (3)  He  ran 
the  lines  between  lots  according  to  the  proof  line,  but  not 
the  side  roads :  (4)  He  ran  the  road  without  regard  to  the 
proof  line ;  (5)  And  he  knew  at  the  time  the  proof  line 
was  not  straight  across  these  concessions. 

In  acting  as  the  defendant  says  he  did,  did  he  act  negli- 
gently or  unskilfully  or  not  ? 

1.  Should  he  have  had  the  original  instructions  when  he 
was  doing  the  work  ? 

I  think  he  should,  because  he  would  have  found,  as  I 
think,  something  in  them  which  should  have  altered  his 
opinion,  although  he  says  when  he  did  see  them  after- 
wards they  only  confirmed  him  in  his  previous  opinion. 
I  shall  speak  of  the  instructions  in  a  little. 

2.  Should  a  direct  line  have  been  run  across  the  two 
concessions  ? 

He  said  he  did  so,  because  that  was  the  scheme  on  which 
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the  township  was  laid  out,  and  because  the  surveyor  was 
instructed  to  run  straight  lines,  and  because  he  did  not 
think  the  law  applied  to  road  lines. 

I  think  a  direct  line  should  not  have  been  run  across  the 
two  concessions.  The  Act  of  1818,  under  which  the  sur- 
vey of  the  township  was  made,  treats  in  sections,  3,  4,  9, 
10,  and  11,  the  respective  concessions  in  townships  as 
separate  sections  of  land,  and  there  is  nothing  in  any  later 
legislation  which  alters  that. 

When  several  lots  in  adjoining  concessions  are  granted 
in  the  one  instrument,  the  side  lines  of  lots  are  governed  by 
the  course  of  the  township  line  in  which  the  lots  are,  and 
shall  not  continue  in  a  direct  line  through  several  conces- 
sions unless  the  line  intersects  the  corresponding  post  at 
the  front  of  such  adjoining  concessions. 

So  when  alternate  concession  lines  only  have  been  run 
in  the  original  survey  with  double  fronts,  the  side  lines  of 
lots  are  to  be  drawn  from  the  posts  on  each  side  of  the 
alternate  concession  lines,  to  the  depth  of  a  concession ; 
that  is,  to  the  centre  of  the  space  contained  between  such 
alternate  concession  lines,  if  the  concessions  were  intended 
in  the  original  survey  to  be  of  an  equal  depth. 

There  is  no  mention  here  of  running  the  line  direct 
across  the  two  concessions.  Nor  is  there  anything  in  any 
of  the  statutes  which  indicates  that  any  such  thing  is  to 
be  done,  excepting  in  some  special  case  which  has  no 
application  here. 

3.  Should  the  proof  line  govern  the  course  of  the  side 
roads  as  well  as  the  side  lines  between  lots  ? 

I  think  it  should.  The  defendant's  reason  for  the  con- 
trary opinion  is  not  at  all  satisfactory.  He  says:  The 
statute  was  not  meant  to  apply  to  the  road  line,  because 
the  instructions  to  the  surveyor  were  to  run  them  straight. 
No  surveyor,  I  believe,  is  instructed  to  run  crooked  lines. 
The  side  lines  of  lots  as  well  as  side  and  concession  roads, 
unless  in  exceptional  cases,  are  all  directed  to  be  run  straight. 
But  unfortunately,  from  various  causes,  these  lines  are  not 
made  straight,  notwithstanding  the  most  explicit  direc- 
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tions  to  make  them  so.  And  that  is  why  so  much  care  is 
taken  in  the  different  statutes  directing  what  shall  be  done 
in  such  cases.  The  chief  provision  being  that  in  each  case 
the  work  done  upon  the  ground  in  the  original  survey 
shall  govern. 

If  there  is  a  faulty  boundary  or  governing  line  it  is  not 
to  be  altered  because  it  is  faulty,  but  the  deflection  is  to 
become  the  standard  by  which  the  side  lines  of  lots  or 
side  roads  controlling  them,  are  to  be  adopted.  Here  the 
defendant  has  attempted  to  reconcile  the  theory  of  a  cor- 
rect survey  with  the  fact  of  a  faulty  one  ;  by  applying 
the  work  upon  the  ground  to  determine  the  course  of  the 
side  lines  between  lots,  and  by  making  a  line  of  road 
straight  which  was  not  at  flrst^made  straight,  because  he 
says  the  surveyor  should  have  made  it  straight.  But  there 
is  nothing  in  the  statute  to  authorize  the  limits  between  the 
lots  being  run  on  any  different  course  from  that  of  the  side 
roads  in  the  same  concession.  It  is  not  said  so  expressly,  but 
it  is  so  in  effect,  and  it  is  every  day's  practice  so  to  survey. 

4.  Should  he  have  run  the  side  road  without  regard  to 
the  proper  proof  line  between  lots  6  and  7  ? 

I  think  he  should  not.  I  have  said  nearly  all  upon  this 
point  in  dealing  with  the  preceding  question. 

The  proof  line  may  be  considered  to  have  been  and  to 
be  a  "governing  point"  under  the  Act  of  1818,  and  when 
laid  out  it  became  an  unalterable  boundary.  The  proof 
line  or  governing  line  was  necessarily  to  be  a  proof,  or 
governing  line  for  some  purpose.  It  was,  according  to 
the  order  in  council  of  the  27th  of  March,  1829,  under 
which  the  survey  was  made,  directed  to  be  laid  out  as 
described  to  enable  a  surveyor  when  called  upon  to  survey 
any  part  of  a  township  laid  out  on  the  principle  of  the 
diagram  furnished  to  Josias  Richey  in  making  the  survey, 
"  to  have  well  known  points  to  govern  him.  The  intersec- 
tion of  the  proof  lines  will  point  out  the  angles  of  each 
parallelogram "  [of  2,400  acres  hereafter  referred  to] ;. 
"  and  consequently  the  same  may  be  easily  divided  from 
angle  to  angle  into  six  equal  parts  [even  although  all  the 
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original  boundaries  of  the  lots  had  been  lost  on  the  con- 
cessions]— and  to  enable  "  the  said  lines  of  the  lots  to  be 
run  from  the  front  of  one  concession  to  that  of  another, 
according  to  their  respective  nurmbers  by  a  direct  line,  and 
the  subdivision  thereof  will  of  course  correctly  follow." 

And  by  the  C.  S.  U.  C.  ch.  93,  2  Vic.  ch.  35,  sees.  23, 
24,  25),  the  proof  line  is  declared  to  be  the  governing 
course  for  side  roads  and  limits  between  lots. 

But  the  order  in  council  just  mentioned  the  defen- 
dant knew  nothing  of  when  he  made  his  survey,  so  far  as 
the  evidence  shews.  It  does  not  operate  against  him. 
The  only  argument  in  support  of  his  contention  is  one 
which  is  to  be  drawn  from  that  part  of  it  which  will  be 
mentioned  shortly. 

The  defendant  said  he  well  knew  about  the  legislation 
bearing  upon  the  question,  and  he  well  knew  also  that  the 
proof  line  was  not  a  straight  line. 

It  appears  to  me,  judging  him  by  what  he  knew  and  did, 
he  certainly  erred  in  marking  this  survey  in  the  way  he  did. 

Then,  from  what  has  appeared  since,  is  his  survey  a 
correct  one  ? 

The  defendant  did  not,  so  far  as  I  can  make  out,  refer 
to  the  original  Surveyors'  Act  of  1818,  under  which  this 
township  was  surveyed. 

It  is  material  in  this  respect. 

By  sec.  9  the  front  of  each  concession  and  lot  was  made 
to  be  that  end  of  it  which  was  nearest  to  the  boundary  of 
the  township  from  which  the  concessions  are  numbered. 
This  township  having  only  alternate  concession  roads, 
there  was  between  these  alternate  roads  a  mere  concession 
line,  or  blind  line,  as  it  was  called.  Thus: 
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The  concessions  numbered  from  east  to  west.  So  that 
the  statutory  front  of  lots  in  the  4th  concession,  under  that 
Act,  was  actually  at  or  upon  the  blind  line,  and  not  upon 
the  concession  road  on  which  they  abutted,  for  that  end 
of  the  lots  was,  by  the  statute,  their  rear.  That  was 
altered  by  the  later  legislation,  and  the  front  of  the  lots 
was  made  that  end  of  them  which  actually  was  upon  the 
concession  road.  In  the  order  in  council  of  March,  1829, 
and  in  the  original  instructions  of  December,  1838, 1  think 
the  front  of  lots  and  concessions  there  referred  to  is  not 
the  statutory  fronts  under  that  old  Act,  but  the  actual 
fronts  which  come  to  and  abut  upon  the  concession  road. 

It  may  be  necessary,  however,  to  bear  in  mind  that 
when  this  original  survey  was  made  the  statutory  front  of 
the  4th  concession,  as  wTell  as  of  the  2nd,  6th,  and  the 
other  alternate  concesssions  was  upon  the  blind  line, 
because  upon  that  very  blind  line  between  the  3rd  and 
4th  concessions  an  original  post  was  well  proved  and  was 
not  disputed,  and  there  is  reason  to  believe  that  the  blind 
line  was  posted  throughout  the  township  at  those  points 
where  it  intersected  a  proof  line. 

I  have  now  to  consider  the  instructions,  and  order  in 
council,  and  diagram  which  were  furnished  to  Josias  Richey 
in  making  the  original  survey,  to  see  whether  they  furnish 
any  defence  to  this  action,  although  the  defendant  did  not 
act  under  them,  and  perhaps  did  not  know  what  they  were 
when  he  did  his  work. 

The  instructions  were  : 

1.  To  lay  out  concessions  from  east  to  west. 

2.  To  allow  one  chain  for  a  road  between  every  alter- 
nate concession,  that  is,  between  concessions  2  and  3,  4  and 
5,  &c. 

3.  To  lay  off  lots  from  the  southeast  angle,  according  to 
the  diagram,  with  a  road  allowance  of  one  chain  between 
lots  3  and  4,  6  and  7,  9  and  10,  &c.  The  red  lines  on  the 
diagram  were  described  to  be  "  proof  lines  to  the  work," 
and  were  to  be  laid  out  between  lots  6  and  7,  12  and  13, 
&c— the   effect  of  which  would  be,  as  will  hereafter 
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appear,  to  divide  the  township  into  blocks  or  parallelo- 
grams of  2,400  acres  each. 

4.  "  In  opening  these  lines,  and  also  the  concession  lines, 
particular  care  is  required  that  the  intersections  formed  in 
the  progress  of  the  survey  shall  be  truly  correct,  in  order 
that  each  square  shall  contain  twelve  lots  of  200  acres 
each  [except  those  broken  on  the  western  boundary],  and 
all  the  proof  lines  and  concession  lines  be  truly  direct,  and 
also  parallel  to  their  respective  bases." 

5.  "  By  the  diagram  you  will  perceive  that  the  lots  are 
to  be  posted  on  their  fronts  on  the  concession  roads." 

6.  "  You  will  be  required  to  post  the  lots  at  the  distance 
of  50  links  each  way  from  the  centre  of  the  road,  as  also 
on  the  proof  lines." 

7.  "  At  the  same  time  taking  care  that  your  chaining 
shall  be  regulated  and  governed  so  as  to  ensure  correctness 
in  posting  and  marking  the  lots." 

The  squares  to  be  laid  out  under  these  instructions  were 
as  follows  : 
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consisting  of  12  lots,  each  200  acres,  equal  to  2,400  acres. 

The  posting,  I  make  out,  was  to  be  done  at  the  four 
corners  at  the  intersection  of  the  concession  roads,  and 
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the  lots  were  also  to  be  posted  on  their  fronts  on  the  con- 
cession roads,  that  is,  on  their  actual  fronts,  the  ends  which 
abutted  on  these  roads  ;  but  there  was  also  to  be  posting 
"  on  the  proof  lines,"  that  is,  as  I  make  out,  at  the  angles 
of  the  lots  at  the  intersection  of  the  blind  line  with  the 
proof  line — that  is,  at  the  point  A  on  the  above  sketch — 
and  that  is  just  what  was  done.  That  post,  and  indeed 
none  of  the  posts  spoken  of,  were  or  are  in  any  way  dis- 
puted. The  effect  of  that  post  upon  the  proof  line  at  the 
blind  line,  was  to  distinguish  the  third  from  the  fourth  con- 
cession, and  it  was  placed  at  what  was  by  statute  the  front 
of  the  fourth  concession,  and  the  front  angle  of  lot  No.  6, 
and  there  is  no  reason  to  doubt  that  the  proof  lines  were 
throughout  similarly  posted. 

There  is  nothing  in  the  instructions  which  is  at  all 
opposed  to  the  ordinary  duty  of  the  defendant  in  making 
a  survey  to  consider  each  concession  as  a  separate  tract, 
and  independent  unit,  not  to  be  controlled  in  any  way  by 
the  courses  or  posting  in  the  adjoining  concessions. 

Then  there  is  the  order  in  council  of  March,  1829,  which 
must  also  be  considered.  Its  terms,  so  far  as  they  are 
material  here,  have  been  already  stated. 

It  corresponds  with  the  instructions  in  requiring  para- 
lellograms  of  2,400  acres  each  to  be  formed,  that  is,  of 
twelve  lots,  as  shewn  in  the  preceding  sketch,  bounded  on 
the  north  and  south  by  proof  line  roads,  and  on  the  east 
and  west  by  concession  roads,  containing  two  ranges  of  six 
lots  in  each  of  the  two  concessions  so  bounded.  It  requires 
there  should  be  well  known  points  to  govern  the  intersec- 
tion of  the  proof  lines  with  the  concession  lines,  so  as  to 
determine  the  angles  of  each  parallelogram,  and  then 
although,  which  I  read  if,  "  all  the  original  boundaries  of 
the  lots  are  lost  on  the  concessions "  the  parallelogram 
"  may  be  easily  divided  from  angle  to  angle  into  six  equal 
parts  *  *  and  then  run  the  lines  of  the  lots  from  the 
front  of  one  concession  to  that  of  another,  according  to 
their  respective  numbers,  by  a  direct  line,  and  the  sub- 
division thereof  will  of  course  correctly  follow." 
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Here  front,  as  before  stated,  did  not,  I  think,  mean  the 
statutory  front.  If  it  did,  it  would  be  against  the  defen- 
dant. The  context  shews  that  it  must  be  construed  as 
the  actual  front  or  end  which  abuts  upon  the  concession 
road. 

The  first  thing  which  a  surveyor  has  to  do,  who  makes 
a  survey  where  the  original  monuments  are  gone  in  such  a 
township,  is  to  establish  "  the  angles  of  the  parallelogram," 
then  to  divide  it  "  from  angle  to  angle  into  six  equal  fronts," 
that  is  across  both  concessions,  and  then  to  run  the  side 
lines  of  lots  "  from  the  front  of  one  concession  to  that  of 
another  by  a  direct  line,"  that  is,  of  course  across  both  con- 
cessions, and  that  is  just  what  the  defendant  has  done,  he 
has  run  a  direct  line  across  both  concessions,  but  only  in 
marking  out  the  side  road,  and  not  in  running  the  side 
lines  of  lots. 

Assuming  there  is  no,  difference  in  such  a  case,  these 
directions  shew  plainly  that  they  can  be  followed  only  where 
all  Ihe  original  boundaries  of  lots  have  been  lost  on  the 
concession  lines.  Now  that  is  not  the  case  here.  There 
is  not  a  single  boundary  shewn  to  have  been  lost.  It  is 
not  asserted  that  there  has  been  any  such  loss.  On  the 
contrary,  the  original  boundaries  are  spoken  of  and 
admitted  as  being  in  existence,  or  the  sites  where  they 
stood,  and  it  is  their  existence  not  their  loss  which  has 
occasioned  this  trouble. 

Nothing  could  be  more  satisfactory  or  just  than  to 
re-establish  the  original  parallelogram  when  all  boundaries 
of  the  subdivisions  have  disappeared  and  cannot  in  any 
way  be  ascertained,  and  again  to  subdivide  it  into  its 
original  component  parts.  But  this  is  not  a  case  of  that 
kind,  and  besides,  these  directions  do  not  fairly  apply  to 
road  allowances,  but  to  the  subdivision  of  the  parallelo- 
gram into  its  twelve  constituent  lots. 

I  am  of  the  opinion,  therefore,  that  there  is  nothing  in 
the  order  in  council,  nor  in  the  original  instructions,  nor  in 
the  diagram  furnished  for  the  original  survey,  which 
authorized  the  defendant  to  run  a  direct  line  across  the 
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3rd  and  4th  concessions,  but  that  he  should  have  given 
the  side  road  between  lots  9  and  10  across  the  3rd  conces- 
sion, the  same  bearing  which  the  proof  line  has  across  that 
concession,  and  have  given  to  the  side  road  across  the  fourth 
concession,  the  same  bearing  which  the  proof  line  has 
across  that  concession  ;  and  because  he  has  not  done  so  he 
has  erred  in  making  his  survey. 

In  rinding  the  survey  not  to  have  been  a  correct  survey, 
I  do  not  determine  this  case,  because  the  defendant  is  not 
answerable  unless  he  can  be  charged  with  want  of  care 
and  skill  in  his  work. 

The  question  then  is,  has  he  been  guilty  of  such  want  of 
care  and  skill,  or  was  it  an  excusable  mistake  arising  from 
the  difficulty  of  interpreting  the  statute,  or  of  determin- 
ing how  a  township  so  laid  out  as  this  one  was,  should  be 
resurveyed,  either  as  to  the  side  roads  or  the  limits  between 
lots,  or  was  there  any  real  difficulty  in  determing  whether 
one  direct  line  should  have  been  run  across  the  two  con- 
cessions, or  the  actual  bearings  of  the  proof  line  followed 
just  as  they  were  across  each  concession  ? 

For  the  plaintiffs  the  following  evidence  was  given  : 

Mr.  Evans,  a  surveyor,  said :  He  surveyed  in  this  town- 
ship, and  he  was  always  governed  in  his  work  by  the 
course  of  the  proof  line  in  and  for  each  concession  to  settle 
the  side  lines  in  that  concession.  He  thought  the  law  was 
clear.  He  said,  however,  a  surveyor  might  honestly 
believe  that  on  whatever  principle  the  side  lines  of  lots 
were  to  be  drawn  the  road  allowances  were  to  be  straight. 
That  by  surveying  each  concession  by  itself  in  place  of  run- 
ning a  single  direct  line  across  both  concessions  there  would 
be  a  jog  in  the  road.  He  thought  the  post  on  this  side  line 
between  lots  9  and  10,  on  the  front  of  the  third  concession 
and  the  one  standing  on  the  same  side  line  at  the  present 
front  of  the  fourth  concession  would  be  the  angles  of  the 
block,  but  not  the  governing  angles.  [As  I  understand 
him,  the  fact  of  these  posts  being  there  would  not  warrant 
a  straight  line  being  drawn  from  one  to  the  other,  but  the 
course  of  the  proof  line  must  govern.]  And  that  the  man- 
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ner  of  determining  the  road  allowance  would  depend  on 
the  interpretation  the  surveyor  put  upon  the  statute.  Sur- 
veyors might  differ,  and  such  differences  were  unfortunately 
too  common. 

Mr.  Reifenstein,  a  surveyor,  was  also  governed  by  the 
proof  lines  for  each  concession  separately.  The  people  on 
the  north  of  the  line  between  lots  9  and  10  in  the  4th  con- 
cession were  encroached  upon  by  the  defendant's  survey 
nearly  50  feet.    The  defendant  adopted  a  wrong  principle. 

Mr.  Cromwell,  a  surveyor,  was  governed  by  the  proof 
lines  for  each  respective  concession.  The  proof  line  is 
curved,  not  straight.  His  (the  witness's)  survey  was  cor- 
rect, if  his  interpretation  of  the  statute  is  correct.  On 
reading  the  different  sections  of  the  statute,  "  I  saw  it  was 
possible  for  surveyors  to  take  different  views  of  the  statute. 
That  a  surveyor  might  take  the  bearing  of  a  straight  line 
across  the  two  concessions  on  the  proof  line  for  the  pur- 
pose of  ascertaining  the  course.  I  felt  a  doubt  when  I 
heard  the  surveyors  had  differed,  and  1  was  led  to  believe 
that  posts  could  not  have  been  put  on  a  blank  line  *  * 
but  when  I  found  from  the  instructions,  and  from  the 
township  instructions,  that  posts  had  been  put  at  the  road 
alloivances,  I  was  perfectly  clear  as  to  the  method  of  sur- 
veying, and  that  the  defendant  had  gone  on  a  wrong 
principle."  [The  road  allowances  mentioned  probably 
means  that  he  found  posts  had  had  been  put  on  the  proof 
allowances  at  the  blind  lines.']  "  I  don't  think  there  is 
anything  to  direct  the  surveyor  to  put  a  post  on  the  blank 
line  between  concessions  3  and  4.  Reading  the  order  in 
council,  I  thought  he  had  done  so.  The  post  having  been 
put  between  concessions  3  and  4  I  think  the  surveyors 
are  bound  by  it." 

For  the  defendant,  he  himself  said  that  the  line  he  ran 
was  direct  from  the  front  of  the  3rd  to  the  front  of  the  4th 
concession,  "  because  that  was  the  scheme  on  which  the 
township  was  laid  out,  and  the  proof  lines  were  run 
through,  and  I  believe  the  others  were  to  be  so  run.  I  did 
the  same  across  the  1st  and  2nd  concessions.    I  believed  I 
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was  doing  it  as  it  should  be  done.  The  instructions  I  had 
not  then ;  when  I  got  them  I  was  confirmed  in  my  opinion, 
and  I  still  hold  that  it  is  the  correct  way  to  run  the  line. 
I  think  the  statute  was  not  meant  to  apply  to  these  road 
lines,  because  the  instructions  to  the  surveyor  were  to  run 
them  straight.  I  think  yet  I  have  made  a  correct  survey. 
I  drew  the  side  lines  between  lots  parallel  to  the  proof 
line  ;  but  not  the  road  lines,  because  I  think  they  were 
intended  to  be  run  straight.  I  don't  think  the  law  was 
meant  to  apply  to  those  road  lines.  I  was  familiar  with 
the  statute  when  I  ran  the  line.  In  running  the  line 
between  lots  6  and  7  across  the  3rd  and  4th  concessions  I 
would  be  obliged  to  follow  the  old  line." 

Andrew  Russell,  formerly  Deputy  Commissioner  of 
Crown  Lands,  said,  that  drawing  a  straight  line  across  the 
two  concessions  would  be  nearer  the  intention  of  the 
statute  than  the  way  contended  for  by  the  plaintiffs.  "  I  am 
at  a  loss  to  say  if  Mr.  Bell  acted  on  the  correct  principle 
in  his  survey.  I  look  to  the  Court  for  a  decision.  With 
the  intention  of  the  survey  of  the  township  I  should  say 
it  was  correct." 

Mr.  McDonald,  a  surveyor,  said  :  "  I  think  I  would 
have  made  the  survey  as  Mr.  Bell  made  it.  I  interpret  the 
statute  as  he  did.  The  road  lines  were  intended  to  be 
straight.  I  distinguish  between  road  lines  and  the  side 
lines  of  lots.  I  would  have  made  the  survey  as  Mr.  Bell 
made  it.  I  would  have  run  the  line  between  lots  9  and 
10  to  the  posts,  from  one  concession  to  the  other." 

Upon  the  evidence  I  think  the  defendant  did  not  act 
with  sufficient  care  in  making  the  survey  without  pro- 
curing a  copy  of  the  original  instructions  or  order  in 
council,  and  without  a  due  inquiry  as  to  the  posts  on 
the  proof  line  at  the  blind  line,  and  without  informing 
himself  sufficiently  of  its  meaning  or  purpose.  There 
is  nothing  in  the  statute  or  instructions  to  authorize 
a  different  bearing  being  given  to  the  side  lines  be- 
tween lots  from  that  which  is  to  be  given  to  the  side 
roads,  and  when  the  defendant  adopted  a  different  bear- 
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ing  for  the  mere  purpose  of  avoiding  a  jog  on  the  line 
of  the  road,  he  was  departing  from  the  plainest  directions 
of  the  statute,  the  rule  of  which  is  and  always  has  been 
to  follow  the  original  survey  wherever  it  can  be  traced. 
The  first  duty  of  the  surveyor  who  is  going  over  old  work 
is  to  discover  what  the  original  work  was,  and  not  to  undo 
what  has  been  done  by  his  predecessor  if  he  can  discover 
what  it  is  that  was  done.  And  when  he  has  discovered 
ifc,  he  must  make  his  work  conform  to  it. 

I  confess  the  best  defence  the  defendant  has  arises  from  the 
length  of  the  opinion  I  have  expressed.  Yet  it  does  not 
follow  that  the  opinion  which  has  taken  so  long  to  express 
and  work  out,  necessarily  implies  that  it  is  an  embarrassing 
or  difficult  matter  for  a  competent  professional  man  such  as 
the  defendant  is  practically  to  deal  with  it.  I  have  had  to 
refer  to  statutes  and  instructions,  the  order  in  council,  the 
diagram,  the  evidence,  and  arguments,  which  requires  time 
and  space,  but  I  do  not  see  there  is  anything  in  all  I  have 
reviewed  which  excuses,  far  less  justifies,  the  defendant  in 
making  such  a  survey.  The  order  in  council,  as  already 
stated,  does  afford  some  ground  for  an  argument  in  the 
defendant's  favour;  but  however  that  order  might  be 
construed  if  all  the  original  posts,  that  is  posts  between 
lots,  were  wanting,  that  is  not  the  case  here,  as  there  is 
not  the  least  doubt  or  trouble  in  tracing  the  original  sur- 
vey on  the  ground  in  all  of  its  particulars. 

And  I  must  say  I  am  somewhat  surprised  at  the  testi- 
mony given  by  the  defendant  and  his  witnesses,  that  the 
proper  mode  of  making  the  survey  is,  to  make  it  as  the 
defendant  made  it — basing  their  opinion,  as  they  did,  upon 
the  documentary  testimony  and  first  survey,  done  upon  the 
ground,  because  upon  such  evidence  it  appears  to  me  to  be 
plain  that  their  opinion  should  have  been  just  the  other 
way.  But  if  there  be  a  doubt  the  defendant  would  in 
such  a  case  as  this  assuredly  be  entitled  to  the  benefit  of 
the  doubt. 

Then  as  to  the  damages.  The  items  allowed  for  were 
payments  which  the  township  had  to  pay  to  persons  whose 
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properties  they  injured  by  acting  upon  this  survey — and 
they  well  might  rely  upon  its  being  a  correct  survey,  con- 
sidering the  reputation  of  the  defendant,  as  proved  for 
him  at  the  trial,  although  they  knew  the  survey  was 
disputed.  The  damages  are  as  low  as  I  think  they  should 
have  been,  and  I  am  very  glad  of  it. 

I  am  obliged  to  say  that  I  agree  with  the  learned  Judge 
who  tried  the  cause,  and  that,  in  my  opinion,  the  rule 
should  be  discharged. 

Rule  discharged. 


CORNEILL  V.  ABELL. 

Bill  of  sale — Description  of  goods. 

In  a  bill  of  sale  certain  goods  were  described  as  "one  brown  stallion, 
ten  years  old;  one  bay  horse,  eight  years  old;  one  black  mare,  nine 
years  old  '7 :  Held,  a  sufficient  description. 

Interpleader  issue,  tried  before  Wilson,  C.J.,  at  London, 
at  the  Spring  Assizes  of  1880. 

The  verdict  was  entered  for  the  defendant,  so  as  to 
oblige  the  plaintiff  to  move. 

The  only  question  which,  after  the  disposal  of  the  other 
facts,  remained,  was,  whether  the  bill  of  sale,  which  the 
defendant  claimed  under,  sufficiently  described  the  follow- 
ing, among  other  property  :  "  One  brown  stallion,  ten  years 
old  ;  one  bay  horse,  eight  years  old  ;  one  black  mare,  nine 
years  old." 

In  Easter  term  May  20,  1880,  Macbeth  (of  London)  ob- 
tained a  rule  calling  on  the  defendant  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  verdict  entered 
for  the  plaintiff. 

In  the  same  term,  June  4,  1880,  Riordan  shewed  cause. 
The  question  here  arises  upon  the  sufficiency  of.  the  descrip- 
tion of  the  goods  and  chattels.  The  statute  requires  that  the 
bill  of  sale  or  mortgage  shall  contain  such  sufficient  and  full 
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description  of  the  goods  that  they  may  thereby  be  readily 
known  and  distinguished.  The  terms  of  the  statute  have  not 
been  complied  with.  There  are  thousands  of  other  horses 
which  the  description  here  would  satisfy,  and  how  are  you 
going  to  distinguish  them  ?  If  the  locality  had  been 
given  that  might  have  been  sufficient.  But  there  are  other 
distinguishing  features  which  might  have  been  given,  for 
instance,  the  brown  stallion  was  used  for  stock  purposes 
and  was  called  "  Young  Hickory,"  while  the  bay  horse  and 
black  mare  were  used  for  farm  purposes  ;  the  height  also 
might  have  been  given.  The  description  here  clearly  does 
not  comply  with  the  statute  :  Hiscoctt  v.  Murray,  12  C.  P. 
315  ;  Rose  v.  Scott,  17  U.  C.  R.  385  ;  Fitzgerald  v.  John- 
ston, 41  U.  0.  R.  440 ;  Holt  v.  Carmichael,  2  App.  639. 

Macbeth,  contra.  The  statute  has  been  fully  complied 
with.  The  object  of  the  statute  is  not  to  make  the 
goods  distinguishable  from  all  others  of  the  same  class 
in  the  Province,  but  merely  to  enable  third  persons  to 
ascertain  which  of  the  vendor's  or  mortgagor's  goods  he  is 
parting  with,  and  where  colour,  sex,  and  age  are  given,  the 
description  is  clearly  sufficient  for  the  purpose.  In  Mason 
v.  Macdonald,  25  C.  P.  435,  an  exactly  similar  description 
namely,  "  one  brown  mare,  five  years  old,"  was  admitted  to 
be  sufficient. 

June  25,  1880.  Wilson,  C.  J. — The  provision  of  the 
Act  R.  S.  O.  ch.  119,  sec.  23,  is  very  plainly  worded,  but 
it  has  occasioned  a  great  deal  of  litigation.  The  language 
is :  "  All  the  instruments  mentioned  in  the  Act,  whether 
for  the  sale  or  mortgage  of  goods  and  chattels,  shall  con- 
tain such  sufficient  and  full  description  thereof  that  the 
same  may  be  thereby  readily  known  and  distinguished." 

What  then  is  "  such  sufficient  and  full  description  thereof 
that  the  same  may  be  thereby  readily  known  and  dis- 
tinguished" ? 

It  has  been  conclusively  settled  by  the  decisions  of  our 
Courts  that  a  stock  of  dry  goods,  &c,  in  the  store  or 
premises  occupied  by  the  mortgagor ;  and  that  all  the 
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horses,  mares,  cows,  heifers,  calves,  sheep,  lambs,  pigs, 
waggons,  buggy,  harness,  farming  utensils,  hay,  household 
furniture,  books,  and  every  other  article  or  thing  on 
or  about  the  south  half  of  lot  24  in,  &c. ;  and  that  any- 
thing and  everything,  a  piano, 'pieces  of  tweed,  jewel- 
lery, blankets,  which  are  stated  at  the  time  of  the  execu- 
tion of  the  bill  of  sale  or  mortgage  to  be  in  any  particular 
place,  will  pass  as  being  sufficiently  and  fully  described  so 
that  the  same  shall  be  thereby  readily  known  and  distin- 
guished. I  may  refer  to  Ross  v.  Conger,  14  U.  C.  R.  525 ; 
Wilson  v.  Kerr,  18  C.  U.  R.  470,  in  appeal ;  Mathers  v. 
Lynch  28  U.  C.  K  354 ;  Mason  v.  Macdonald,  25  C.  P.  435; 
Fitzgerald  v.  Johnston,  41  U.  C.  R.  440  ;  Holt  v.  Gar- 
michael,  2  App.  639. 

Such  descriptions  are,  in  my  opinion,  not  by  any  means 
so  sufficiently  and  fully  given  as  it  is  in  this  case  by  the 
description  of  the  different  genders  of  the  animals,  and 
by  their  colour  and  ages.  These  characteristics,  or  most 
of  them,  would  continue  to  distinguish  the  animals  at  all 
times  and  in  all  places,  while  "  a  piano  in  the  dressing- 
room  of  my  dwelling-house  on  King  street,  Toronto,"  and 
"  all  my  horses,"  upon  a  particular  lot  of  land,  would  not 
do  so,  unless  perhaps  at  the  very  time  of  the  execution  of 
the  instrument. 

My  opinion  has  been,  and  is,  that  the  full  and  sufficient 
description  required  is  not  for  the  purpose  of  enabling  the 
goods  to  be  readily  known  and  distinguished  at  the  time 
of  the  execution  of  the  instrument,  but  at  any  future  time, 
by  the  description  given  of  the  goods  in  the  instrument 
itself.  The  statute  says :  "  The  instrument  shall  contain 
such  a  description  of  the  goods  that  the  same  may  be 
thereby  readily  known  and  distinguished." 

I  admit  that  wheat  and  dry  goods,  and  furniture,  and 
many  other  articles  cannot  very  well  be  described  so  as  to 
be  distinguishable  from  other  goods  of  the  like  kind  by  any 
one  reading  the  instrument  of  conveyance ;  but  that  does 
not  cure,  but  only  evades  the  difficulty  of  the  legislation. 

But  I  do  not  think  that  all  my  horses,  and  the  like,  upon 
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a  particular  farm  is  such  a  full  and  sufficient  description 
of  them  which  the  statute  requires.  Such  a  description, 
however,  has  been  held  by  reported  cases  to  be  a  due  com- 
pliance with  the  statute.  And,  by  the  same  rule  "  all  my 
horses  now  exhibited  to  you,  or  delivered  into  your  hands, 
this  day  by  me,"  must  be  a  sufficient  description,  because  the 
vendee  or  mortgagee  knows  at  the  time  what  he  is  getting, 
although  no  third  person  does,  and  although  such  a  state- 
ment embodied  in  the  instrument  could  not,,  as  I  think, 
make  it  contain  such  a  fdescription  of  the  goods  that  they 
could  be  thereby  readily  known. 

It  was  intended  that  others,  creditors  and  purchasers,  and 
the  sheriff,  should  by  the  description  be  able  readily  to  know 
and  distinguish  the  goods  already  sold  and  conveyed. 
There  was  no  occasion  to  provide  for  the  vendee  or  mort- 
gagee knowng  what  property  he  was  getting  by  the  instru- 
ment, for  he  might  know  that  in  many  ways  and  by  the 
most  general  description  without  much  trouble  being  taken 
to  protect  him,  for  by  law  he  always  did  take  and  could 
take  property  by  a  mere  grant  of  "  all  my  goods  and  chat- 
tels," so  that  the  full  and  sufficient  description  was  of  no 
service  whatever  to  him ;  but  it  was  and  is  of  the  most 
essential  service  to  the  sheriff  and  to  others,  creditors  and 
purchasers,  and  yet  it  cannot  be  said  they  are  in  any  kind 
of  way  protected  by  locality  being  given  to  an  article  in 
one  hour,  as  a  watch,  chair,  table,  cow,  and  the  like,  which 
may  be  removed  the  next  hour,  and  by  which  an  inspec- 
tion of  that  locality  the  next  day  would  be  no  assurance 
that  the  articles  then  found  there  were  the  same  articles 
which  had  been  there  and  were  transferred  the  day  before. 

In  this  case  the  description  of  the  animals  is  very  satis- 
factory, and,  although  it  might  have  been  somewhat  fuller, 
it  is  nevertheless  quite  sufficient. 

It  might  have  given  the  height  of  the  animals,  and  any 
distinctive  marks  or  peculiarities,  if  there  were  such  about 
them,  such  as  that  one  of  them  had  but  one  eye,  or  had 
a  star  on  the  forehead,  or  a  white  face,  or  three  white  feet, 
or  had  a  slight  halt,  and  the  like ;  and  just  such  a  descrip- 
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tion  as  is  given  in  every  advertisement  of  the  present  day 
of  animals  stolen  or  strayed,  or  pocket-books  or  other  pro- 
perty lost  or  taken. 

In  the  times  of  slavery  in  the  Southern  States  the  run- 
aways were  very  accurately  described — scars  arid  all.  And 
in  a  case  under  the  Statute  of  Hue  and  Cry  the  plaintiff 
failed  in  the  suit  because  in  the  notices  to  the  constable 
and  in  the  Gazette,  although  a  very  full  one,  he  did  not 
describe,  as  he  did  at  the  trial,  that  one  of  the  robbers 
"  had  particular  large  red  eyebrows  " :  Whitworth  q.  t.  v. 
The  Hundred  of  Grimshoe,  '2  Wils.  109. 

While  I  think  our  decisions  have  not,  as  to  the  doctrine 
of  locality  for  chattels  which  have  no  locality,  adhered  to 
the  statute,  I  think  the  description  of  the  three  animals 
is  sufficient  in  this  case,  although  it  might  have  been 
fuller  and  more  complete.  My  learned  brothers  concur  in 
the  conclusion  arrived  at. 

The  rule  will,  therefore,  be  made  absolute  to  enter  the 
verdict  for  the  plaintiff. 


Rule  absolute. 
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Peek  et  al.  v.  Shields  et  al. 

Insolvent  Act  o/1875,  sec.  136 — Frayd  in  contracting  debt  abroad — Juris- 
diction of  Dominion  Parliament. 

In  an  action  for  goods  sold  and  delivered,  the  declaration  alleged  that 
the  defendants  had  been  guilty  of  fraud  under  sec.  136  of  the  Insolvent 
Act  of  1875,  in  purchasing  the  goods  on  credit,  knowing  that  they 
were  unable  to  meet  their  engagements,  and  concealing  the  fact  from 
the  plaintiffs,  thereby  becoming  their  creditors,  with  intent  to  defraud 
them. 

Held,  Wilson,  C.J.,  dissenting,  that  the  act  charged  in  the  declaration 
was  not  by  the  statute  constituted  a  crime,  nor  the  charge  of  fraud  a 
criminal  proceeding,  but  merely  a  proceeding  at  the  instance  of  a  private 
person  to  enforce  payment  of  a  debt,  and  that  the  fact  of  the  contract, 
out  of  which  the  cause  of  action  arose,  having  been  made  in  England, 
was  therefore  no  answer. 

Held,  also,  that  the  right  of  the  Provincial  Legislature  to  direct  the  pro- 
cedure in  civil  matters  in  the  Provincial  Courts,  has  reference  to  the 
procedure  in  matters  over  which  the  Legislature  has  given  to  those 
Courts  jurisdiction,  and  does  not  in  any  way  interfere  with  or  restrict 
the  right  or  power  of  the  Parliament  of  Canada  to  direct  the  procedure 
or  deal  with  property  and  civil  rights,  in  matters  within  their  legislative 
authority,  in  so  far  as  such  interference  may  be  necessary  for  effectually 
legislating  in  reference  thereto. 

The  declaration  was  on  the  common  counts,  for  goods 
sold  and  delivered,  and  charged  that  the  defendants  had 
been  guilty  of  fraud,  within  the  meaning  of  the  Insolvent 
Act  of  1875  and  amending  Acts,  in  this,  that  they  pur- 
chased the  goods,  the  price  of  which  was  sued  for  in  the 
action,  on  credit,  then  knowing  or  having  probable  cause 
for  believing  themselves  to  be  unable  to  meet  their 
engagements  and  concealing  the  fact  from  the  plaintiffs, 
thereby  becoming  their  creditors,  with  intent  to  defraud 
the  plaintiffs.  The  declaration  then  averred  that,  although 
the  several  terms  of  credit  so  obtained  had  elapsed,  the 
defendants  had  not  paid  the  debts  incurred,  or  any  of 
them. 

Plea :  That  the  contract  out  of  which  the  alleged  cause 
of  action  arose  was  made  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  to  wit,  in  England,  and  not  within 
the  Dominion  of  Canada. 
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To  this  plea  the  plaintiffs  demurred,  on  the  grounds :  that 
the  fact  of  the  contract  having  been  made  in  England  does 
not  exempt  the  defendants  from  liability  under  the  provi- 
sions of  the  Insolvent  Act  of  1875  in  this  action,  there 
being  no  exemption  from  personal  liability  in  the  contract : 
that  if  there  be  fraud  in  the  making  of  the  contract,  such 
fraud  is  a  violation  of  the  laws  of  the  Dominion  of  Canada, 
and  the  defendants  are  liable  to  be  punished  according  to 
the  law  s  of  the  Dominion,  the  action  having  been  brought 
in  the  Dominion. 

In  Easter  term,  May  31,  1880,  the  demurrer  was 
argued. 

J.  E.  Rose  and  G.  T.  Blackstock,  for  the  plaintiffs.  It  is 
agreed  that  the  pleadings  herein  should  be  amended  by 
alleging  that  the  defendants  were  traders  and  British  sub- 
jects, resident  and  domiciled  in  the  Dominion  at  the  time  of 
the  purchase  of  the  goods,  and  subsequently  became  insol- 
vents under  the  Act  of  1875  and  amendments.  The  frau- 
dulent act  charged  under  sec.  136  of  the  Insolvent  Act  of 
1875  is  not  a  crime,  and  does  not  come  within  the  criminal 
law,  nor  is  the  imprisonment  imposed  a  criminal  proceeding 
for  its  punishment,  but  it  is  procedure  to  enforce  payment 
of  a  civil  debt.  Where  there  is  an  infraction  of  some 
public  duty  or  an  offence  committed  against  the  public,  it  is 
a  crime,  and  the  imprisonment  is  the  punishment  awarded 
therefor.  Here  the  offence  is  not  against  the  public  gene- 
rally, but  against  the  creditor  only,  namely,  the  incurring 
the  debt  under  the  circumstances,  and  the  proceeding 
by  way  of  imprisonment  is  merely  in  aid  of  the  civil 
remedy  for  the  enforcement  of  payment  of  the  debt.  The 
object  of  the  section  is  to  enforce  payment  of  a  debt. 
The  moment  the  debt  is  paid,  the  imprisonment  is  at  an 
end.  The  insolvent's  liberty  therefore  is  dependent  on 
his  own  act.  But  even  if  a  crime,  the  offence  is  not  com- 
plete until  non-payment  is  proved,  and  this,  for  all  that 
appears,  is  to  be  made  in  this  Province,  and  therefore  the 
crime  would  be  committed  within  the  jurisdiction  of  the 
15 — VOL.  XXXI  CP. 
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Dominion  Parliament:  Story  on  the  Conflict  of  Laws,  7th  ed., 
p.  711,  sec.  571,  625  ;  Don  v.  Lippman,  5  CI.  &  F.  1, 13-15  ; 
Bishop  on  Criminal  Procedure,  2nd  ed.,  vol.  i.  sec.  52;  Bishop 
on  Criminal  Law,  6th  ed.,  vol.  i.,  sec.  201  ;  May's  Privilege 
of  Parliament,  4th  ed.,  p.  39  ;  Oooley  on  Constitutional 
Limitations,  4th  ed.,  p.  154,  sec.  128 ;  Tyler  v.  The  People, 
8  Mich.  320  ;  State  ex  rel  Chandler  v.  Main,  16  Wis.  422 ; 
Regina  v.  Zulueta,  1  C.  &  K.  215  ;  Forsyth's  Constitutional 
Law,  p.  233.  The  Dominion  Legislature  have  power  to 
pass  an  Act  declaring  an  offence  committed  outside  of  the 
Dominion  to  be  a  crime  against  the  laws  of  the  Dominion, 
and  the  Courts  can  take  cognizance  of  such  offence,  and 
punish  the  same  as  against  a  British  subject  resident 
within  the  jurisdiction.  It  is  not  denied  that  the  Imperial 
Parliament  have  such  power,  and  The  British  North 
America  Act  conferred  upon  the  Dominion  Parliament 
equal  power  with  itself  to  legislate  in  regard  to  all  matters 
not  expressly  excepted  from  its  jurisdiction.  Respecting 
insolvency  the  Dominion  Parliament  had  full  power  to 
legislate ;  and  with  respect  to  this  subject,  therefore,  it  had 
as  full  power  as  the  Imperial  Parliament :  Regina  v.  Burah, 
L.  R.  3  App.  904  ;  Valin  v.  Langlois,  3  Supreme  Court  R.  1. 
The  Courts  in  this  Province  had  conferred  upon  them  in 
1792  Common  Law  jurisdiction :  Niagara  Election  Case, 
29  C.  P.  261 ;  Maxwell  on  Statutes,  ch.  6,  pp.  119-122.  The 
next  point  urged  by  the  defendants  is,  that  even  assuming 
this  is  not  a  crime,  sees.  136  and  137  are  ultra  vires  of  the 
Dominion  Parliament,  as  they  assume  to  deal  with  pro- 
cedure in  civil  courts,  which  it  is  alleged  exclusively  belongs 
to  the  Provincial  Legislature.  This  objection  is  disposed 
of  by  the  cases  of  Re  Niagara  Election  Case,  29  C.  P. 
261,  289,  294,  and  Valin  v.  Langlois,  3  Supreme  Court 
R.  1,  10-17.  These  cases  shew  that  in  all  matters  over 
which  the  Dominion  Parliament  has  jurisdiction  they 
have  the  power  to  enact  the  procedure  necessary  to  carry 
out  the  enactments  regarding  such  matters.  Insolvenc}r 
comes  within  the  class  of  subjects  exclusively  assigned  to 
the  Dominion  Parliament,  and  therefore  they  have  the 
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power  to  enact  the  procedure  to  carry  out  the  Insolvent 
Act.  The  exclusive  right  of  the  Provincial  Legislature  to 
enact  the  procedure  in  the  civil  courts  only  applies  to  the 
procedure  in  such  matters  over  which  they  have  exclusive 
authority.  See  also  Maxwell  on  Statutes,  ch.  vi.,  pp.  118, 
122,  126-7  ;  Regina  v.  Sha-rp,  5  P.  K.  135 ;  Regina  v. 
Hennessy,  35  U.  C.  R.  603-6. 

Bethune,  Q.  C,  for  the  defendant.  The  question  here 
arises  on  the  imposition  of  imprisonment  for  fraud.  The 
Dominion  Parliament  have  power  to  pass  all  enactments 
necessary  to  carry  out  the  Act,  and  for  the  complete  wind- 
ing up  of  insolvent  estates,  for  instance,  that  the  discharge 
should  not  be  operative  in  case  of  fraud,  and  this  is  fully 
provided  for  by  sec.  63.  The  matter  is  not  so  much  dealt 
with  as  a  crime  coming  within  the  criminal  law,  but  rather 
as  one  of  civil  procedure,  and  this  comes  within  the  juris- 
diction of  the  local  Legislature  ;  but  even  if  the  Dominion 
Parliament  have  the  power  to  enact  the  civil  procedure 
necessary  to  carry  out  the  Act,  they  certainly  have  not  the 
power  to  enact  procedure  clearly  in  no  way  necessary  for 
such  purpose,  for  as  already  pointed  out,  sec.  63  fully  pro- 
vides for  the  case  of  fraud,  in  enacting  that  the  discharge 
shall  not  be  granted  in  such  case.  If,  however,  this  is  a 
crime,  the  crime  was  committed  in  England,  outside  the 
territorial  limits  of  the  Dominion  of  Canada,  and  would 
not  come  within  the  Act ;  and  if  the  Dominion  Parliament 
assumed  to  legislate  concerning  crime  outside  their  tentorial 
jurisdiction  they  would  be  exceeding  their  powers,  for 
crimes  are  local,  and  cognizable  and  punishable  in  the 
country  where  they  are  committed.  Also  the  B.  N.  A.  Act, 
sec.  91,  under  which  power  is  given  to  pass  enactments 
concerning  crimes  and  criminal  law,  expressly  limits  the 
power  to  pass  laws  concerning  the  peace,  order,  and  good 
government  of  Canada.  The  33  Vic.  ch.  26,  D.,  amending  the 
Act  concerning  perjury  outside  the  Dominion,  was  passed 
in  consequence  of  the  opinion  of  the  law  officers  of  the 
crown  in  England  that  the  enactment  was  ultra  vires.  This 
clearly  bears  out  the  defendants'  contention.     He  referred 
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to  Regina  v.  Keyn,  L.  K.  2  Ex.  D.  63,  92  ;  General  Iron 
Screw  Co.  v.  Schurmanns,  1  J.  &  H.  193;  Hardcastle  on 
Statutory  Law,  223  ;  Maxwell  on  Statutes,  123  ;  Forsyth's 
Constitutional  Law,  219;  Ex  parte  O'Loghlen,  L.  R.  6  Ch. 
406  ;  Ex  parte  Crispin,  L.  R.  8  Ch.  374 ;  Re  Lucas  and 
McGlashan,  29  U.  C.  R.  81 ;  Regina  v.  Boardman,  30 
U.  C.  R.  553 ;  Zo^es  v.  Burslem,  4  Moo.  P.  C.  300,  305. 

June  25,  1880.  Osler,  J. — The  defendants  are  pro- 
ceeded against  in  this  action  under  section  136  of  the 
Insolvent  Act  of  1875.  That  section  enacts  that,  "Any 
person  who  *  *  purchases  goods  on  credit,  *  * 
knowing  or  believing  himself  *  *  to  be  unable  to  meet 
his  *  *  engagements,  and  concealing  the  fact  from  the 
person  thereby  becoming  his  creditor,  with  the  intent  to 
defraud  such  person,  *  *  and  who  shall  not  afterwards 
have  paid  or  caused  to  be  paid  the  debt  or  debts  so 
incurred,  shall  be  held  to  be  guilty  of  a  fraud,  and  shall 
be  liable  to  imprisonment  for  such  time  as  the  Court  may 
order,  not  exceeding  two  years,  unless  the  debt  and  costs 
be  sooner  paid  :  Provided  always,  that  in  the  suit  or 
proceeding  taken  for  the  recovery  of  such  debt  or  debts, 
the  defendant  be  charged  with  such  fraud,  and  be  declared 
to  be  guilty  of  it  by  the  judgment  rendered  in  such  suit 
or  proceeding." 

And  section  137  enacts  that,  "Whether  the  defendant  in 
such  case  appear  and  plead,  or  make  default,  the  plaintiff 
shall  be  bound  to  prove  the  fraud  charged,  and  upon  his 
proving  it,  if  the  trial  be  before  a  jury,  the  Judge  who  tries 
the  suit  or  proceeding  shall,  immediately  after  the  verdict 
rendered  against  the  defendant  for  such  fraud  (if  such 
verdict  is  given),  or  if  not  before  a  jury,  then  immediately 
upon  his  rendering  his  judgment  in  the  premises,  adjudge 
the  term  of  imprisonment  which  the  defendant  shall  under- 
go ;  and  he  shall  forthwith  order  and  direct  the  defendant 
to  be  taken  into  custody  and  imprisoned  accordingly." 

The  defendants  contend  that  the  fraudulent  act  charged 
was  a  crime,  and  having  been  committed  hvanother  coun- 
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try  beyond  the  territorial  jurisdiction  of  the  Courts  of  the 
Dominion,  those  Courts  cannot  take  cognizance  of  it :  and, 
secondly,  if  not  a  crime,  that  sections  136  and  137  are  ultra 
vires  of  the  Dominion  Parliament,  because  they  have 
thereby  assumed  to  deal  with  civil  procedure  in  Provincial 
Courts. 

It  was  agreed  on  the  argument  that  the  pleadings  should 
be  treated  as  amended,  by  alleging  that  the  defendants  were 
traders  and  British  subjects,  resident  and  domiciled  in 
the  Dominion  at  the  time  of  the  purchase  of  the  goods  in 
question,  and  who  had  subsequently  become  insolvents 
under  the  Insolvent  Act  of  1875  and  amendments  thereto. 

If  the  acts  referred  to  in  the  136th  section  are  by  that 
section  constituted  crimes,  punishable  as  such  under  that 
and  the  following  section,  the  plaintiffs  must  fail,  for  the 
act  complained  of  was  committed  in  another  country,  and 
the  statute  does  not  in  terms  profess  to  extend  to  crimes 
committed  beyond  the  limits  of  the  Dominion. 

It  is  hardly  necessary  to  cite  authority,  but  I  may  refer 
to  Story  on  the  Conflict  of  Laws,  7th  ed.,  sec.  620  :  "The 
common  law  considers  crimes  as  altogether  local,  and 
cognizable  and  punishable  exclusively  in  the  country  where 
they  are  committed."  See  also  Regina  v.  Hennessy,  35 
U.  C.  K.  603. 

The  first  question  then  to  be  considered  is,  whether  the 
statute  makes  this  a  crime  or  offence,  and  the  proceedings 
criminal  proceedings  for  its  punishment. 

The  suit  or  proceeding  for  the  recovery  of  the  debt, 
in  which  the  defendant  may  be  declared  to  be  guilty 
of  fraud,  may  be  brought  in  any  of  the  civil  Courts, 
superior  or  inferior,  having  jurisdiction  to  the  amount  in- 
volved; and  although  the  Superior  Courts  of  common  law 
are  Superior  Courts  of  criminal  as  well  as  of  civil  jurisdic- 
tion, the  Court  of  Chancery,  the  County,  and  Division 
Courts  have  no  criminal  jurisdiction  unless  it  could  be  held 
to  be  conferred  upon  them  as  incidental  to  the  recovery  of 
a  debt  in  a  civil  suit.  The  proceeding  is  not  a  prosecution 
for  the  offence. 
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So  far  as  any  argument  is  derivable  from  the  nature  of 
the  tribunals  which  may  have  cognizance  of  the  charge,  it 
is  against  the  defendant's  contention,  for  the  constitution 
of  Courts  of  criminal  jurisdiction  is  exclusively  reserved 
to  the  Provincial  Legislature. 

In  the  Attorney-General  v.  Radio  f,  10  Ex.  84,  an  infor- 
mation "at  the  suit  of  the  Attorney-General  to  recover 
penalties  for  smuggling,  Sir  A.  E.  Cockburn,  then  Attorney- 
General,  said  in  arguendo,  at  p.  86  :  "  The  broad  distinction 
appears  to  be  this:  where  the  proceeding  is  conducted  with 
the  view  and  for  the  purpose  of  obtaining  redress  for  the 
violation  of  a  private  right  only,  the  proceeding  is  a  civil 
one ;  but  on  the  other  hand,  where  the  proceeding  is  directed 
for  the  punishment  of  an  offence  which  militates  against  the 
general  interest  of  the  community  at  large,  and  is  for  the 
punishment  of  an  infraction  of  some  public  duty,  such 
proceeding  is  a  criminal  proceeding." 

The  question  was,  whether  the  defendant  could  be  called 
as  a  witness  in  support  of  the  defence.  The  Court  was 
equally  divided. 

In  Gattell  v.  Ireson,  E.  B.  &  E.  91,  it  was  held  that  an 
information  before  justices  for  using  an  engine  for  the  pur- 
pose of  taking  game  without  the  authority  of  a  certificate, 
was  a  criminal  proceeding  in  which  the  party  was  charged 
with  an  offence  punishable  on  summary  conviction. 

Lord  Campbell,  C.  J.,  said,  at  p.  97  :  "It  is  our  business,  not 
to  estimate  the  degree  of  moral  guilt  involved  in  the  act  of 
the  appellant,  but  to  see  how  such  an  act  is  treated  by  the 
Legislature.  Now  when  we  refer  to  the  statute  *  *  we  find 
that  the  information  is  meant  to  be  a  criminal  proceeding  for 
an  offence  punishable  on  summary  conviction  *  *  that 
the  Legislature  has  there  made  the  act  a  crime,  punishable 
by  fine  or  imprisonment.  It  is  not  like  the  case  of  an  order 
in  bastardy,  where  the  mother  takes  the  proceeding  for 
the  purpose,  not  of  punishing  the  immorality,  but  of 
obtaining  support  for  the  child ;  nor  is  it  like  a  fiscal  pro- 
ceeding, nor  like  a  proceeding  for  a  civil  right,  nor  like  a 
proceeding  before  a  magistrate  for  a  wrong  done  to  the 
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party  applying.  I  do  not  proceed  on  the  ground  that 
sec.  23  uses  the  word  '  offence,'  but  on  the  ground  that  it 
treats  the  act  as  an  offence." 

Erie,  J.,  said,  at  p.  98  :  "  This  is  a  criminal  proceeding 
for  an  offence  punishable  on  summary  conviction.  *  * 
The  magistrate  may  impose  a  fine  ;  and,  if  that  is  not  paid, 
may  inflict  imprisonment  with  hard  labour.  Now  such 
a  punishment  is  applicable  only  to  a  criminal  proceeding." 

Crompton,  J.,  said  :  "  The  act  is  punishable  by  a  fine 
according  to  the  magnitude  of  the  offence ;  and,  if  the  fine  is 
not  paid,  the  punishment  falls  upon  the  person,  to  an  extent, 
I  presume,  equivalent  to  a  fine.  My  brother  Efoyes  says, 
that  the  imprisonment  is  only  by  way  of  punishment  for  the 
failure  to  pay.  I  think  that  is  not  so  ;  but  that  the  effect 
of  the  enactment  is  that,  if  the  party  convicted  cannot  pay, 
an  imprisonment  is  to  be  awarded  adequate  to  the  offence. 
My  brother  Hayes  says,  that  in  an  action  of  trespass  the 
party  would  be  allowed  to  be  a  witness ;  but  this  proceeding 
has  a  different  object.  The  action  of  trespass  is  brought  in 
respect  of  damage  done  to  the  plaintiff :  but  the  proceeding 
under  this  statute  is  for  the  offence  of  meddling  with  game." 

In  Re  Lucas  and  McGlashan,  29  U.  C.  R.  81,  these  cases 
and  others  are  referred  to.  Wilson,  C.  J.,  says,  at  p.  92  : 
"  There  would  seem  to  be  little  doubt  that  the  violation  of 
a  public  statute,  and  more  particularly  so  when  that  viola- 
tion is  spoken  of  as  an  offence  and  is  punishable  by  fine 
or  imprisonment  as  substitutionary  for  the  fine,  is  a  crime 
in  law,  and  the  proceedings  taken  against  the  party  are 
criminal  proceedings." 

Offences  and  penalties  are  provided  for  in  sections 
138-143,  under  that  sub-head.  Persons  guilty  of  the 
offences  specified  are  declared  to  be  guilty  of  a  misde- 
meanor, punishable  by  imprisonment. 

Section  141  enacts,  that  "  Every  offence  punishable  under 
this  Act  shall  be  tried  as  other  offences  of  the  same  degree 
are  triable,  in  the  province  where  such  offence  is  com- 
mitted." 

The  corresponding  section  of  the  Act  of  1869  required 
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that  the  jury  eurpannelled  to  try  such  offences  should  be  a 
special  jury.    See  Begina  v.  Kerr,  26  C.  P.  214. 

Elley  v.  Pratt,  41  U.  G.  R.  365,  has  some  bearing  upon 
the  point.  The  defendant  in  that  case  was  sued  for 
a  debt  under  sections  92  and  93  of  the  Insolvent  -Act 
of  1869,  corresponding  to  sections  136  and  137  of  the  Act 
of  1875,  and  was  charged  with  fraud  committed  in  incur- 
ring such  debt.  It  was  contended  that  a  special  jury  was 
necessary  under  section  148,  but  the  Court  held  that  the 
case  might  be  tried  by  a  common  jury  or  by  a  Judge. 

Harrison,  C.  J.,  said,  at  p.  368  :  "  While  it  is  in  one  sense 
an  offence  for  a  person  knowing  or  believing  himself  to  be 
unable  to  meet  his  engagements,  and  concealing  the  fact, 
to  purchase  goods  on  credit  with  ,  intent  to  defraud  the 
vendor  *  *  it  is  an  offence  only  against  the  creditor,  and 
not  against  the  public.  *  *  Persons  convicted  under 
section  92"  (136)  "  are  only  conditionally  punished,  the 
object  of  the  so-called  punishment  being  if  possible  the 
enforcement  of  the  payment  of  the  debt  and  costs.  *  * 
The  coercive  proceeding  is  in  aid  of  or  incident  to  the  civil 
remedy  for  the  collection  of  a  debt,  and  not  at  all  for  the 
punishment  of  a  criminal." 

Some,  if  not  all,  of  the  acts  mentioned  in  section  136 
may  be  indictable  offences,  but  they  are  certainly  not 
indictable  by  force  of  that  section,  nor  are  they  in  their 
nature,  or  by  reason  merely  of  their  commission,  punish- 
able under  the  Act.  In  other  words,  they  are  not  viola- 
tions of  the  Act.  It  is  only  when  they  are  followed  by 
non-payment  of  the  debt  incurred  that  any  effect  is  attri- 
buted to  them.  It  is  declared  that  the  debtor  shall  then 
be  held  to  be  guilty  of  a  fraud,  and  that  not  generally,  not 
as  the  subject  of  an  indictment  or  a  criminal  prosecution 
eo  nomine,  but  provided  he  is  charged  with  the  fraud  in 
some  suit  or  proceeding  for  the  recovery  of  the  debt,  and 
be  declared  to  be  guilty  of  it  by  the  judgment  in  such  suit. 

This  charge  of  fraud  may  be  pleaded  to,  and  there  seems 
no  just  reason  for  supposing  that  the  defendant  may  not 
tender  himself  as  a  witness  in  his  own  behalf.    That  the 
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law  imposes  no  punishment  for  the  offence  is  manifest  from 
the  fact  that  if  the  defendant  pays  the  debt  and  costs 
immediately  after  the  verdict  or  judgment  no  imprison- 
ment can  be  adjudged. 

See  also  Regind  v.  Roddy,  41  IT.  C.  R  291,  296. 

These  considerations,  and  the  authorities  I  have  referred 
to,  lead  me  to  the  conclusion  that  the  act  charged  in  this 
declaration  is  not  by  the  statute  constituted  a  crime,  nor  is 
the  present  suit  and  the  charge  of  fraud  a  criminal  pro- 
ceeding. It  is  merely  a  proceeding  at  the  instance  of  a 
private  person  to  enforce  payment  of  a  debt.  It  is 
worth  noting,  in  this  connection,  section  12  of  the  Judg- 
ment Debtor's  Act,  R.  S.  0.  ch.  69,  which  provides  that 
when,  on  the  application  of  the  debtor  for  his  discharge,  it 
appears  to  the  Court  or  Judge  that  the  debt  for  which  he 
is  confined  was  contracted  by  any  manner  of  fraud,  or 
breach  of  trust,  or  wilfully,  without  reasonable  expectation 
of  being  able  to  pay,  or  for  certain  specified  causes  of  action, 
the  applicant  may  be  recommitted  to  close  custody  for  any 
period  not  exceeding  twelve  months. 

It  is  not  always  easy  to  draw  the  line  between  what  is 
and  what  is  not  a  criminal  proceeding,  and  I  am  not  pre- 
pared to  say  the  question  in  the  present  case  is  free  from 
doubt.  Had  I  been  able  to  see  that  any  distinct  punish- 
ment or  penalty  was  imposed  in  respect  of  the  moral  delict, 
with  imprisonment  as  an  alternative,  I  think  I  should  not 
have  felt  much  difficulty.  But  I  can  hardly  treat  the  debt 
as  the  penalty,  for  non-payment  of  which  the  punishment 
of  imprisonment  is  awarded.  I  think  imprisonment  is  an 
additional  civil  remedy,  provided  for  the  recovery  of  a  debt 
incurred  under  the  circumstances  mentioned  in  the  136th 
section,  and  that  the  fact  of  their  existence  may  be  effect- 
ually proved  against  the  debtor  here,  wherever  they  took 
place. 

An  additional  argument  in  support  of  this  view  is 
derived  from  the  63rd  section  of  the  Act,  which  provides 
that  a  discharge  under  the  Act  shall  not  apply  without  the 
express  consent  of  the  creditor  to  any  debt  for  enforcing 
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payment  of  which  the  imprisonment  of  the  debtor  is  per- 
mitted by  the  Act.  A  debt  incurred  by  fraud  is  such  a 
debt :  McMaster  v.  King,  3  App.  106, 115,  and  I  should 
regret  to  be  obliged  to  arrive  at  a  conclusion  which  would 
place  the  home  or  foreign  creditor  in  a  worse  position  than 
the  colonial  creditor  in  this  respect. 

Another  objection  relied  upon  was,  that  this  proceeding 
is  a  matter  of  civil  procedure,  or  connected  with  civil  rights, 
and  therefore  ultra  vires  of  the  Dominion  Legislature ;  or, 
assuming  that  that  Legislature  had  power  to  provide 
machinery  for  the  administration  of  the  Insolvent  Act,  as 
means  of  distributing  the  estate  of  an  insolvent,  and  giving 
or  refusing  him  his  discharge,  they  could  not  give  a  creditor 
any  additional  remedy  for  the  recovery  of  his  debt. 

I  think,  however,  that  this  objection,  whatever  form  it 
assumes,  is  disposed  of  by  the  reasoning  of  Gwynne,  J.,  in 
the  Niagara  Election  Case,  29  C.  P.  261,  and  by  the 
judgment  of  the  Supreme  Court  in  Valin  v.  Langlois,  3 
Supreme  Court  R.  1.  The  learned  Chief  Justice  of  that 
Court  expressed  his  opinion  to  be,  that  the  right  to  direct 
the  procedure  in  civil  matters  in  the  Provincial  Courts  had 
reference  to  the  procedure  in  matters  over  which  the 
Provincial  Legislature  had  power  to  give  those  Courts 
jurisdiction,  and  did  not  in  any  way  interfere  with  or 
'restrict  the  right  or  power  of  the  Dominion  Parliament  to 
direct  the  mode  of  procedure  to  be  adopted  in  cases  in 
which  that  Parliament  had  jurisdiction,  and  where  it  was 
exclusively  authorized  and  empowered  to  deal  with  the 
subject  matter  ;  and  therefore  such  Parliament  would  have 
the  right  to  interfere  with  property  and  civil  rights,  in  so 
far  as  such  interference  might  be  necessary  for  the  purpose 
of  legislating  generally  and  effectually  in  relation  to  mat- 
ters confided  to  the  Parliament  of  Canada. 

There  are  other  passages  in  the  same  judgment  which 
indicate  that,  in  the  opinion  of  the  Court,  the  Dominion 
Parliament  has  very  wide  powers  of  legislation  in  matters 
affecting  property  and  civil  rights  when  dealing  with 
classes  of  subjects  exclusively  within  their  legislative 
authority. 
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This  is  the  view  taken  by  the  Judicial  Committee  of 
the  Privy  Council  in  the  case  of  Gushing  v.  Dupuy,  L.  R. 
5  App.  409.  That  was  an  appeal  from  the  judgment  of 
the  Court  of  Queen's  Bench  of  the  Province  of  Quebec  in 
certain  proceedings  in  insolvency  under  the  Dominion  Act. 

The  following  observations  may  be  extracted  from  the 
judgment,  which  was  delivered  by  Sir  Montague  Smith : 
"  It  was  contended  for  the  appellant  that  the  provisions  of 
the  Insolvency  Act  interfered  with  property  and  civil 
rights,  and  was  therefore  ultra  vires.  This  objection  was 
very  faintly  urged,  but  it  was  strongly  contended  that  the 
Parliament  of  Canada  could  not  take  away  the  right  of 
appeal  to  the  Queen  from  final  judgments  of  the  Court  of 
Queen's  Bench,  which,  it  was  said,  was  part  of  the  procedure 
in  civil  matters  exclusively  assigned  to  the  Legislatures  of 
the  Province.  The  answer  to  these  objections  is  obvious. 
It  would  be  impossible  to  advance  a  step  in  the  con- 
struction of  a  scheme  for  the  administration  of  insolvent 
estates  without  interfering  with  and  modifying  some  of 
the  ordinary  rights  of  property,  and  other  civil  rights,  nor 
without  providing  some  mode  of  special  procedure  for  the 
vesting,  realization,  and  distribution  of  the  estate,  and  the 
settlement  of  the  liabilities  of  the  insolvent.  Procedure 
must  necessarily  form  an  essential  part  of  any  law  dealing 
with  insolvency.  It  is  therefore  to  be  presumed,  indeed 
it  is  a  necessary  implication,  that  the  Imperial  Statute, 
in  assigning  to  the  Dominion  Parliament  the  subjects 
of  bankruptcy  and  insolvency,  intended  to  confer  on  it 
legislative  power  to  interfere  with  property,  civil  rights, 
and  procedure,  within  the  Provinces,  so  far  as  a  general 
law  relating  to  those  subjects  might  affect  them." 

To  limit  the  Insolvency  Act  to  a  mere  scheme  for  divid- 
ing the  debtor's  estate  among  his  creditors,  would  be  in  a 
great  measure  to  defeat  one  of  its  principal  objects.  The 
principle  of  the  bankrupt  laws  as  it  is  to  be  found  in  the 
Statute  of  Henry  YIIL,  is,  to  prevent  persons  craftily 
obtaining  into  their  hands  great  substance  of  other  men's 
goods,  and  at  their  own  wills  and  pleasures  consuming  the 


124  COMMON  PLEAS,  EASTER  TERM,  43  VTC,  1880- 

substance  obtained  by  credit  of  other  men;  and  the  subse- 
quent statutes  relating  to  bankrupts  were  made  for  the 
better  providing  against  persons  described  by  that  statute. 
Sutton  v.  Weeley,  7  East  442,  447. 

To  legislate  generally  and  effectually  on  the  subject  of 
bankruptcy  and  insolvency,  it  is  absolutely  necessary  that 
any  well  considered  bankrupt  law,  while  providing  for  the 
distribution  of  the  estate  among  the  creditors,  and  for  the 
relief  of  the  honest  debtor,  should  contain  provisions  calcu- 
lated to  deter  dishonest  or  reckless  trading,  and  fraudulent 
bankruptcies.  Such  a  provision  as  the  one  in  question  is 
well  adapted  for  that  purpose,  and,  in  my  opinion,  comes 
fairly  within  the  general  scope  of  any  law  relating  to 
bankruptcy  or  insolvency. 

The  plaintiffs  are,  in  my  opinion,  entitled  to  judgment 
on  the  demurrer. 

Galt,  J. — There  were  two  grounds  of  defence  raised  on 
the  argument  before  us.  First,  that  the  contracting  of  a  debt 
under  the  circumstances  was  a  crime,  and  consequently 
cognizable  only  in  the  country  in  which  it  was  committed. 
Second,  that  the  Dominion  Parliament  had  no  power  to 
enforce  payment  of  a  debt  (which  is  a  matter  of  property 
and  civil  right)  by  a  penalty. 

It  appears  to  me  the  answer  to  the  first  proposition  is 
very  simple.  A  crime  is  local,  that  is  to  say,  it  must  be  an 
offence  against  the  law  of  the  land  where  the  transaction 
took  place;  and  it  is  not  shewn  or  alleged  that  what  the 
defendant  did  was  contrary  to  the  law  of  England,  conse- 
quently it  cannot  be  said  to  have  been  a  crime. 

By  the  provisions  of  91st  clause  of  the  British  North 
America  Act,  the  Dominion  Parliament  has  exclusive  juris- 
diction in  matters  of  bankruptcy  and  insolvency.  The 
debt  now  in  question  is  admitted  by  the  demurrer  to  have 
been  incurred  in  England,  and  is  sought  to  be  collected  by 
proceedings  in  this  province,  and  the  proceedings  for  enforc- 
ing it  must  be  according  to  the  law  of  this  country. 

In  Don  v.  Lippman,  5  CI.  &  F.  1,  20,  Lord  Brougham, 
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in  delivering  the  judgment  of  the  House  of  Lords,  says,  "But 
governing  all  these  cases,  is  the  principle  that  the  law  of 
the  country  where  the  contract  is  to  be  enforced  must 
prevail  in  enforcing  such  contract,  though  it  is  conceded 
that  the  lex  loci  contractus  may  be  referred  to  for  the  pur- 
pose of  expounding  it.  If,  therefore,  the  contract  is  made 
in  one  country  to  be  performed  in  a  second,  and  is  enforced 
in  a  third,  the  law  of  the  last  alone,  and  not  of  the  other 
two,  will  govern  the  case." 

It  was  admitted  that  the  defendants  were  traders,  and 
British  subjects  resident  and  domiciled  in  the  Dominion  at 
the  time  of  the  purchase  of  the  goods  in  question.  It  is 
therefore  clear  they  must  be  held  to  have  known  the  provi- 
sions of  the  law  regulating  the  business  in  which  they  were 
engaged,  and  must  have  known  that  if  they  obtained  goods 
under  fraudulent  pretences  they  rendered  themselves  liable 
to  imprisonment  if  they  failed  to  pay  the  debt ;  in  other 
words,  they  could  be  taken  in  execution  summarily  upon 
the  jury  finding  them  guilty  of  the  fraud. 

When  exclusive  jurisdiction  was  conferred  on  the  Dom- 
inion Parliament  respecting  the  transactions  of  traders,  it 
appears  to  me  beyond  question  that  such  jurisdiction 
extended  to  all  such  measures  as  might  be  thought  neces- 
sary to  regulate  the  conduct  of  persons  subject  to  its 
provisions;  and  really  all  that  is  done  in  this  case  is  to 
enact  that  if  traders  shall  be  proved  to  have  been  guilty  of 
fraud  in  obtaining  goods,  they  shall  be  liable  to  imprison- 
ment in  the  same  manner  as  other  parties  are  liable  to  be 
taken  in  execution,  if  after  a  judgment  has  been  obtained 
against  them  they  are  shewn  to  have  concealed  or  made 
away  with  their  property  in  order  to  prevent  its  being 
taken  in  execution.  In  other  words,  fraud  in  the  inception 
of  the  debt  shall,  in  the  case  of  traders,  be  punished  in  the 
same  manner  as  fraud  is  punishable  in  other  persons  after 
the  debt  has  been  reduced  to  judgment. 

Since  the  above  opinion  respecting  the  jurisdiction  of 
the  Dominion  in  cases  of  bankruptcy  and  insolvency  was 
written,  the  case  of  Cushing  [v.  Dupuy,  L.  B.  5  App. 


126 


COMMON  PLEAS,  EASTER  TERM,  43  VIC,  1880. 


409,  has  been  received,  which  bears  out  the  view  here 
expressed. 

The  judgment  must  be  for  the  plaintiffs  on  the  demurrer. 

Wilson,  J. — The  question  is,  whether  the  plea  is  a 
good  defence  to  the  contract  sued  upon  ? 

The  136th  section  of  the  Insolvent  Act  declares  that 
such  an  act  as  is  pleaded  here  shall  be  a  fraud,  and  the 
person  found  guilty  of  it  shall  be  liable  to  imprisonment 
for  such  term  as  the  Court  may  order,  not  exceeding  two 
years,  unless  the  debt  and  costs  are  sooner  paid. 

If  any  fraud  or  false  pretence  has  been  committed  con- 
trary to  the  express  terms  of  that  section,  it  may  be  found 
to  be  that  it  is  punishable  under  the  general  criminal  law 
applicable  to  such  cases.  But  leaving  that,  and  treating 
the  enactment  as  in  the  nature  of  an  offence,  or  as  a  penal 
proceeding  to  be  enforced  by  or  in  a  civil  action,  is  the 
defendant  liable  to  it  when  the  fraud  was  committed  beyond 
the  limits  of  the  Dominion  ? 

One  country  cannot  legislate  for  acts  committed  beyond 
its  boundary. 

We  have  authorized  services  to  be  made  in  a  foreign 
country,  and  will  of  course  maintain  them ;  but  we  would 
not,  nevertheless,  recognize  such  a  service  made  under  the 
authority  of  another  State  in  our  own  country. 

It  is  said  the  legislation  of  one  State^giving  the  wife  or 
next  of  kin  of  the  deceased,  who  has  been  killed  by  the 
negligence  of  another,  a  remedy  against  that  other  has  no 
effect  in  a  different  State  where  the  injury  has  been  com- 
mitted, and  there  is  no  such  law  in  that  State  :  Story  on 
the  Conflict  of  Laws,  7th  ed.,  sec.  625a. 

If  an  action  were  brought  in  a  Division  Court  here  on  a 
promissory  note,  or  upon  an  account  given  or  contracted  in 
New  York,  for  spirituous  or  malt  liquor  drunk  in  a  tavern 
or  alehouse  in  New  York,  it  would  be  no  defence  or  answer 
in  law  to  the  suit,  if  the  law  of  the  State  did  not  prohibit 
a  recovery  for  such  a  demand,  that  our  Legislature  prohibited 
a  recovery  for  the  sale  of  such  liquors,  because  our  legisla- 
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tion  in  that  respect  has  relation  only  to  our  own  country. 
And  many  other  cases  of  the  like  kind  might  be  put. 

In  Graham  v.  Robinson,  L.  R  2  Q.  B.  387,  in  the  case  of 
a  bankrupt  debtor  who  had  committed  an  offence  against 
the  Act,  and  against  whom  in  consequence  a  judgment  in 
the  Superior  Court  was  entered  upon  the  certificate  of  the 
Court  of  Bankruptcy,  and  who  was  subjected  to  be  taken 
upon  such  judgment  upon  an  execution  against  his  body, 
and  was  so  taken,  the  proceeding  was  deemed  to  be  a 
penalty.  Blackburn,  J.,  speaks  of  the  proceeding  as  "  the 
penalty  of  being  liable  to  be  taken  under  a  ca.  sa." 

And  yet  in  that  case  the  debtor  could  put  an  end  to  his 
imprisonment  at  any  time  by  payment  of  the  debt  and 
costs. 

In  Earl  Spencer  v.  Swannell,  3  M.  &  W.  154,  Parke,  B., 
says,  at  p.  162  :  "  A  penal  law  is  a  statute  which  imposes  a 
penalty;  and  the  statute  of  Edward  VI.  does  impose  a 
penalty,  for  it  trebles  the  original  duty  by  way  of  punish- 
ment, thus  making  the  defaulting  party"  (in  not  setting  out 
tithes)  "  liable  to  a  forfeiture  beyond  the  amount  of  duty 
withheld." 

A  person  suing  as  a  common  informer  in  his  own  name 
sues  for  a  penalty,  and  the  payment  of  the  sum,  of  course, 
acquits  the  penalty. 

In  many  proceedings  before  courts  and  magistrates 
imprisonment  is  imposed  until  the  fine  is  paid,  but  the 
imprisonment,  although  determinable  by  payment,  is, 
nevertheless,  a  penalty,  and  it  is  imposed  for  an  offence. 

In  my  opinion  the  imposition  of  a  term  of  impri- 
sonment for  a  fraud  is  a  penal  law  and  proceeding, 
although  it  is  expurgated  by  payment  to  the  creditor. 
It  is  different  from  the  ordinary  imprisonment  by  ca. 
sa.,  because  in  that  case  no  other  process  can  be  sued 
out,  unless  expressly  authorized  as  the  detention  of  the 
body  of  the  debtor  is  a  satisfaction  in  law  of  the  judgment, 
while,  notwithstanding  the  imprisonment  authorized  in 
this  case,  the  plaintiff  could  still  sue  out  his  other  pro- 
cesses against  the  goods  and  lands  of  the  debtor.  The 
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statutory  imprisonment  under  this  Act  is  not  substitutional 
for  other  remedies  but  cumulative,  and  such  a  law  cannot, 
as  I  think,  be  enforced  here  when  the  act  of  fraud  has  been 
committed  in  another  country,  unless  under  very  different 
and  direct  language  declaratory  to  that  effect.  It  is  not 
necessary  the  defendant  should  shew  the  fraud  charged 
constitutes  a  crime,  it  is  sufficient  for  his  purpose  if  he 
shewed  it  to  be  a  penal  proceeding  ;  for  the  rule  that  one 
country  cannot  legislate  so  as  to  make  that  legislation  bind- 
ing on  another  country  applies  as  well  to  penal  as  to 
criminal  legislation.  The  Legislature  might  have  have 
provided  that  no  one  guilty  of  fraud  in  contracting  the 
debt  should  be  considered  to  be  a  trader  within  the  mean- 
ing of  the  Act,  or  that  no  certificate  should  be  granted  to 
him  for  a  twelvemonth ;  and  it  is  very  probable  these 
negative  provisions  might  have  been  applied  to  cases 
wherever  the  fraud  was  committed,  but  that  appears  to 
me  to  be  very  different  from  the  active  punishment  of  a 
person  by  imprisonment  for  the  fraud.  The  case  would 
be  more  apparent  if  the  statute  had  declared  that  such  an 
act  by  the  defendant  should  debar  him  from  holding  any 
public  office  of  trust  or  emolument  in  the  Dominion  or  dis- 
franchise him  for  a  period  of  two  years.  The  statute  was 
passed  to  cover  offences  committed  in  our  own  country 
over  which  our  laws  have  operation,  and  there  is  nothing 
in  it  to  indicate  a  contrary  intention,  or  to  require  that  we 
should  put  a  wider  interpretation  upon  it.  It  is  not 
universal  but  local  morality  we  generally  take  cognizance 
of,  and  about  which  we  legislate,  although  it  may  be  very 
desirable  we  should  enforce  it  so  far  as  we  can  in  every 
case,  but  I  think  we  have  not  done  so. 

From  the  view  I  take  of  the  case,  the  judgment  upon 
that  point  should  be  for  the  defendants. 

Judgment  for  the  plaintiffs. 
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Long  v.  The  Guelph  Lumber  Company. 

Company — Preference  stock — By  law — Conditions —  Ultra  vires. 

The  defendants,  a  company  incorporated  under  the  Ontario  Joint  Stock 
Letters  Patent  A.ct,  S.  0.  ch.  150,  as  amended  by  41  Vic.  ch.  8,  sec. 
16,  with  a  capital  stock  of  $300,000,  in  shares  of  $1,000  each,  acting 
under  section  17 a  of  the  Act,  which  authorized  the  issue  of  any  part  of 
the  capital  stock  as  preference  shares,  passed  a  by-law,  in  1877,  for  the 
issue  of  $75,000  as  such  preference  shares,  which  were  to  have  pre- 
ference and  priority  as  respects  dividends  and  otherwise  as  therein 
declared,  namely:  1 .  "The  company  guarantees  eight  per  cent,  yearly  to 
the  extent  of  the  preference  stock,  up  to  the  year  1880,  and  over  that 
amount  (8  per  cent.)  the  net  dividends  will  be  divided  among  all  the 
shareholders  pro  rata."  2.  "  Should  the  holders  of  preference  bonds  so 
desire,  the  company  binds  itself  to  take  the  stock  back  during  the  year 
1880  at  par,  with  interest  at  eight  per  cent,  per  annum,  on  receiving 
six  months'  notice  in  writing,  &c."  The  plaintiff  subscribed  for  and 
was  allotted  five  shares,  amounting  to  $5,000,  which  he  paid  up, 
but  contending  that  the  by-law  was  ultra  vires  by  reason  of  the  above 
conditions,  and  the  issue  of  shares  therefore  void,  brought  an  action  to 
recover  back  the  money  paid  therefor. 

Held,  that  the  first  condition  of  the  by-law  was  not  ultra  vires,  as  its 
proper  construction  was,  not  that  the  interest  was  to  be  paid  at  all 
events,  and  so  possibly  out  of  capital,  but  only  if  there  were  profits 
out  of  which  it  could  be  paid  ;  but  that  the  second  condition  was- 
ultra  vires,  for  that  the  Act  neither  expressly  nor  impliedly  authorized 
the  company  to  accept  a  surrender  or  cancel  the  shares,  repaying  the 
amount  thereof. 

Held,  however,  that  the  plaintiff  could  not  recover,  for  notwithstanding 
one  or  both  of  the  conditions  were  invalid,  the  shares  themselves  were 
valid,  there  being  authority  to  issue  preference  shares,  and  the  plaintiff 
having  subscribed  for  preference  shares,  and  having  got  them,  he 
became  a  shareholder  of  the  company. 

Special  Case. 

Action  on  the  common  counts  for  money  paid,  money 
had  and  received,  &c. 

The  plaintiff's  claim  was  for  $5,636.16,  paid  by  way  of 
calls  on  the  plaintiff's  alleged  preference  stock,  and  interest. 

Plea  :  never  indebted. 

It  was  agreed  that  a  verdict  be  entered  for  the  defen- 
dants, subject  to  the  opinion  of  the  Court  on  the  following 
case  : 

The  defendants  in  this  action  were  a  company  incorpo- 
rated by  letters  patent,  bearing  date  the  25th  of  August, 
1877,  under  the  Ontario  Joint  Stock  Letters  Patent  Act, 
R.S.  O.  ch.  150,  with  a  capital  stock  of  $300,000,  in  300 
17 — VOL.  XXXI  CP. 
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shares  of  $1,000  each.  Ordinary  stock  to  the  amount  of 
$105,000  was  issued,  all  of  which  was  paid  up  in  full. 

The  company  decided  to  issue  preferential  stock,  not  to 
exceed  $75,000,  and  in  their  prospectus,  issued  in  August, 
1877,  stated  that  they  would  guarantee  8  per  cent,  interest 
thereon  yearly,  to  the  year  1880,  and  over  that  amount  the 
net  profits  would  be  divided  among  the  shareholders  pro 
rata,  and,  should  the  preference  shareholders  desire  it,  the 
company  bound  itself  to  take  such  stock  back  during  the 
year  1880  at  par,  with  interest  at  8  per  cent.,  on  receiving 
six  months'  notice  in  writing.  Such  preference  stock  to 
be  payable  in  calls  of  1 0  per  cent,  per  month, 

The  plaintiff  subscribed  for  five  shares  of  such  stock  of 
$1,000  each,  desired  the  shares  to  be  allotted  to  him,  and 
agreed  to  pay  the  calls. 

On  the  4th  of  July,  1878,  the  directors  passed  the  fol- 
lowing by-law  : 

"  The  Guelph  Lumber  Company  (Limited.) 

"  By-law  in  respect  of  the  issue  of  preference  stock. 

a  Under  section  17$  of  the  Revised  Statutes  of  Ontario 
respecting,  &c,  the  directors,  &c,  enact  as  follows  :  75 
shares  of  $1,000  per  share  of  the  capital  stock  of  the  said 
company,  subscriptions  to  which  were  invited  under  the 
designation  of  preference  stock,  and  calls  on  which  pre- 
ference stock  are  now  maturing  and  in  course  of  payment 
are  hereby  created  and  shall  be  issued  as  preference 
stock  under  said  section  17a,  and  shall  have  preference  or 
priority  as  respects  dividends  and  otherwise,  as  are  herein 
declared,  namely  :  The  company  guarantees  eight  per  cent, 
yearly  to  the  extent  of  the  preference  stock  up  to  the  year 
1880,  and  over  that  amount  (eight  per  cent.)  the  net  profits 
will  be  divided  among  all  shareholders  pro  rata.  Should 
the  holders  of  preference  stock  so  desire,  the  company  binds 
itself  to  take  that  stock  back  during  the  year  1880  at  par, 
with  eight  per  cent,  per  annum,  on  receiving  6  months' 
notice  in  writing.  Certificates  for  said  preference  stock 
shall  be  issued  in  pursuance  of  the  general  by-laws  of  the 
company.  "  John  Hogg,  President 

[Seal  of  Company.]  " F.  Gibson,  Secretary" 
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The  by-law  was,  on  the  14th  of  July,  unanimously  sanc- 
tioned by  the  ordinary  shareholders  of  the  company,  and 
subsequently  duly  confirmed  at  a  general  annual  meeting 
of  the  company. 

The  plaintiff  paid  to  the  company  ten  monthly  calls  of 
$500  each,  commencing  on  the  1st  of  March,  1878,  and 
ending  1st  of  December,  1878. 

In  December,  1878,  the  plaintiff  accepted  from  the  com- 
pany a  certificate  of  stock  in  the  following  form,  (omitting 
formal  parts,) :  "  This  is  to  certify  that  Thomas  Long  is  the 
holder  of  five  shares  of  preference  stock  of  the  Guelph  lum- 
ber company  (limited,)  each  share  being  of  the  value  of 
$1,000,  and  been  fully  paid  up.  The  terms  of  the  prefer- 
ence applicable  to  such  stock  are  as  follows  :  The  company 
guarantees  8  per  cent,  yearly  to  the  extent  of  the  preference 
stock  up  to  the  year  1880,  and  over  that  amount  the  net 
profits  will  be  divided  amongst  all  shareholders  pro  rata. 
Should  the  holders  of  preference  stock  so  desire,  the  com- 
pany binds  itself  to  take  that  stock  back  during  the  year 
1880  at  par,  with  8  per  cent,  per  annum,  on  receiving  six 
months'  notice  in  writing.  Such  preference  stock  is  trans- 
ferable on  the  books  of  the  company  by  the  said  Thomas 
Long,  or  his  attorney  duly  constituted.    Witness,  &c." 

No  six  months'  notice,  as  provided  by  the  certificate,  was 
given,  and  no  interest  was  ever  paid  by  the  company  on 
the  stock.  The  plaintiff  never  personally,  or  by  proxy, 
attended  any  meeting  of  the  shareholders,  but  he  wrote  to 
the  company  requesting  that  the  word  "  limited"  be  used 
at  all  times  in  connection  with  the  name  of  the  company, 
and  also  wrote  demanding  payment  of  interest  on  his 
preference  stock. 

The  plaintiff  also  received  notices  of  meetings  of  share- 
holders, and  in  reference  to  such  meetings  and  the  business 
to  be  transacted  thereat,  wrote  to  the  secretary  objecting 
to  the  action  proposed,  as  prej  udicial  to  the  interest  of  the 
company,  their  creditors,  and  the  preference  shareholders. 

Before  action  brought,  a  demand  was  made  upon  the 
company  for  re-payment  of  the  $5,000,  paid  by  the  plain- 


132 


COMMON  PLEAS,  EASTER,  TERM,  43  VIC,  1880- 


tiff,  with  interest  thereon,  on  the  ground  that  the  by-law- 
was  ultra  vires  of  the  company,  and  the  shares  and  scrip 
issued  thereon  worthless.  Except  as  shewn  by  this  letter 
the  plaintiff  never  repudiated  the  preference  shares. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  at  the  commencement  of  this 
action  to  maintain  the  same  against  the  defendants  for  the 
recovery  of  the  moneys  paid  by  way  of  calls  on  his  alleged 
preference  stock  as  aforesaid,  with  interest ;  and  if  the 
Court  should  be  of  opinion  in  the  affirmative,  then  the  verdict 
was  to  be  entered  for  the  plaintiff  for  $5,000,  and  interest, 
but  if  the  Court  should  be  of  a  contrary  opinion,  then  the 
verdict  entered  for  the  defendant  should  stand  unless  the 
Court  should  be  of  opinion  that  the  plaintiff  was,  in  the 
present  action,  upon  the  terms  of  the  guarantee,  or  covenant 
contained  in  the  stock  certificate,  or  otherwise  on  the  fore- 
going facts  entitled  to  recover  eight  per  cent,  per  annum  on 
the  amount  of  said  stock  issued  to  the  plaintiff,  in  which 
case  the  verdict  for  the  plaintiff  should  be  entered  for  such 
amount  as  the  Court  thought  fit. 

In  this  term,  May  26,  1880,  the  case  was  argued. 
McCarthy,  Q.C.,  for  the  plaintiff. 
Bethune,  Q.C.,  for  the  defendants. 

The  arguments  and  cases  cited  sufficiently  appear  from 
the  judgment. 

June  25,  1880.  Osler,  J.,  delivered  the  judgment  of 
the  Court. 

Two  objection  have  been  taken  to  the  by-law :  1.  That 
the  company  undertook  thereby  to  guarantee  to  pre- 
ference shareholders  the  payment  of  interest  at  eight  per 
cent,  yearly  at  all  events,  thereby  making  such  interest 
payable  out  of  capital,  if  the  earnings  would  not  admit  of 
its  being  paid  out  of  profits ;  2.  That  the  company  agreed 
to  take  back  the  stock,  if  the  shareholders  desired  it, 
repaying  the  amount  thereof  to  such  shareholders,  with 
interest  at  eight  per  cent. 
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It  was  argued  that  the  by-law  was  ultra  vires  of  the 
company,  and  void  on  both  grounds  :  that  the  shares  issued 
thereunder  were  also  void ;  and  that  the  plaintiff  was 
therefore  entitled  to  recover  the  money  he  had  paid  for 
them. 

The  sections  of  the  Act  under  which  the  defendants  are 
incorporated,  important  to  be  referred  to,  are  the  following  : 
R.  S.  0.  ch.  150,  sec.  2,  sub-sec.  6 :  "  Shareholder  shall 
mean  every  subscriber  to  or  holder  of  stock  in  the  com- 
pany   *  *." 

Sec.  17a,  41  Vic.  ch.  8,  sec.  16,  0  :  "  The  directors  *  * 
may  make  a  by-law  for  creating  and  issuing  any  part  of 
the  capital  stock  as  preference  stock,  giving  the  same  such 
preference  and  priority,  as  respects  dividends  and  other- 
wise, over  ordinary  stock,  as  may  be  declared  by  such  by- 
law. 

"  (2).  Such  by-law  may  provide  that  the  holders  of  such 
preference  shares  shall  have  the  right  to  select  a  certain 
stated  proportion  of  the  board  of  directors,  or  may  give 
them  such  other  control  over  the  affairs  of  the  company  as 
may  be  considered  expedient. 

"(4).  All  the  provisions  of  the  Ontario  Joint  Stock  Letters 
Patent  Act,  not  inconsistent  with  this  Act,  shall  apply 
to  companies  who  may  create  and  issue  preferential  stock 
hereunder ;  and  the  holders  of  such  stock  shall  be  share- 
holders within  the  meaning  of  the  said  Act,  and  shall  in 
all  respects  possess  the  rights  and  be  subject  to  the  liabili- 
ties of  shareholders  within  the  meaning  of  the  said  Act; 
provided,  however,  that  in  respect  of  dividends  and  other- 
wise they  shall,  as  against  the  original  or  ordinary  share- 
holders, be  entitled  to  the  preference  given  by  any  by-law 
as  aforesaid. 

"  (5).  Nothing  in  this  section  shall  affect  or  impair  the 
rights  of  the  creditors  of  any  company." 

Sec.  34  directs  that  in  the  absence  of  any  definite  provi- 
sion in  the  letters  patent,  the  stock  of  the  company  shall 
be  allotted  when  and  as  the  Directors,  by  by-law  or  other- 
wise, ordain. 
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Sec.  30  confers  power  upon  the  directors  to  borrow 
money  on  the  credit  of  the  company,  and  to  issue  bonds 
and  debentures  therefor,  and  to  mortgage,  &c,  the  property 
of  the  company  to  secure  any  sums  borrowed  for  the  com- 
pany's purposes. 

Sec.  57  prohibits  the  directors  from  declaring  any  divi- 
dend which  will  diminish  the  capital  stock  of  the  company. 

The  question  for  decision  is  whether  the  by-law  is  ultra 
vires  of  the  company  on  either  of  the  grounds  already 
mentioned.  If  it  is  wholly  ultra  vires,  and  the  shares 
have  been  illegally  issued,  the  plaintiff,  not  being  in  fact  a 
shareholder,  and  having  paid  his  money  for  something 
which  in  fact  turned  out  not  to  be  what  he  bargained  for, 
is  entitled  to  recover  the  money  so  paid,  which  was  admit- 
ted to  have  been  applied  to  the  company's  purposes. 

To  take  the  first  objection.  By  their  by-law  the  com- 
pany, professing  to  act  under  the  statute,  assume  to  create 
and  issue  part  of  their  capital  stock  as  preference  stock. 
They  were  authorized  to  give  the  same  such  preference 
and  priority  over  ordinary  stock,  as  to  dividends  and 
otherwise,  as  they  might  determine  by  their  by-law.  This 
preference  was  declared  to  be,  as  respects  dividends,  that 
the  company  guaranteed  eight  per  cent,  yearly  to  the 
extent  of  the  preference  stock  up  to  the  year  1880,  and 
over  that  amount  the  net  profits  to  be  divided  among  all 
shareholders  pro  rata. 

If  this  provision  necessarily  implies  a  contract  to  pay, 
should  it  be  necessary,  a  dividend  out  of  capital,  the  by-law 
is  in  that  respect  illegal.  Not  only  is  such  a  proceeding 
prohibited  by  the  statute,  but,  in  the  absence  of  any  express 
prohibition,  it  would  be  contrary  to  public  policy,  and 
ultra  vires  of  the  company  :  M acdougall  v.  J ersey  Impe- 
rial Hotel  Co.,  Limited,  2  H.  &  M.  528. 

In  that  case,  Page- Wood,  V.C.,  said  that  payment  of 
interest  to  shareholders,  before  profits  are  realized,  out  of 
capital  or  borrowed  money,  was  "not  in  accordance  with  the 
contract  entered  into  with  the  Legislature  on  behalf  of  the 
public,  whereby  it  was  determined  that  the  shareholders 
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should  be  liable  to  a  certain  defined  amount,  and  no  more, 
to  the  creditors  of  the  company ;  and  not  in  accordance 
with  the  contract  between  the  parties,  whereby  each  share- 
holder was  protected  against  creditors  to  the  extent  of  the 
contributive  liability  of  all  the  others."  See  also  Hoole  v. 
Great  Western  R.W.  Co.,  L.  R.  3  Ch.  262  ;  Bloxam  v.  Metro- 
politan R.  W.  Co.,  L.  R.  3  Ch.  337. 

The  contract  entered  into  by  the  company  with  the 
preference  shareholders  should  receive,  if  it  is  capable  of 
bearing  it,  such  a  construction  as  will  uphold  it;  and  as 
to  the  point  now  under  discussion,  we  think  the  by-law  is 
free  from  objection. 

Preference  shares  are  .shares  which  are  entitled  to 
priority  of  dividends  over  ordinary  shares,  and  they  are 
also  in  general  entitled  to  be  paid  arrears  of  dividends  out 
of  future  profits  before  holders  of  ordinary  shares  can 
receive  anything :  Brice  on  Ultra  Vires,  2nd  ed.,  368. 

The  term  "  guaranteed  "  is  sometimes  employed  instead 
of  "  preference."  In  one  case,  Henry  v.  Great  Northern 
JR.  W.  Co.,  4  K.  &  J.  1,  great  stress  was  laid  in  argument 
upon  the  difference,  both  terms  having  been  used  ;  but 
Page- Wood,  V.  C,  considered  that  the  words  had  not  there 
received,  nor  by  custom  acquired,  such  a  definite  and  dis- 
tinct meaning  as  to  justify  hiin  in  attributing  a  difference 
in  their  legal  effect. 

The  case  of  Lockhart  v.  Van  Alstyne,  31  Mich.  76,  is 
in  point.  There  the  board  of  directors  of  an  incorpo- 
rated company  had  passed  a  resolution  to  issue  pre- 
ferred capital  stock  upon  which  a  semi-annual  dividend 
should  be  guaranteed  by  the  company,  and  upon  the  stock 
certificates  issued  under  the  resolution  this  guarantee  was 
endorsed. 

Cooley,  J.,  at  p.  79,  said  :  "  A  dividend  among  preference 
stockholders  exclusively,  is  understood  to  imply  that  the 
sum  divided  has  been  realized  as  profits,  though  the  earnings 
do  not  yield  a  dividend  to  the  stockholders  in  general.  We 
hazard  nothing  in  saying  that  this  is  the  primary  and  uni- 
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versal  understanding  of  a  dividend  on  stock,  except  when 
made  use  of  in  respect  to  a  final  closing  up  and  distribution 
of  assets  on  the  occurrence  of  insolvency  or  in  view  of  a 
dissolution.    *    *    The  question  arises  *  *  whether  the 
guarantee  becomes  wholly  inoperative  for  want  of  some- 
thing to  which  it  is  applicable,  or  whether  it  can  be  under- 
stood as  binding  the  corporation  to  make  payment  of  the 
dividend  in  any  contingency,    *    *    to  pay  it  from  profits 
if  any  there  are,  but  if  not  then  from  whatever  assets 
or  means  the  corporation  may  possess,  so  long  as  anything 
shall  remain  to  pay  with."    The  judgment  then  points  out 
some  of  the  extraordinary  results  which  would  be  involved 
if  the  latter  view  was  the  correct  one,  as  regards  the  fraud 
upon  the  public  as  to  the  real  position  and  standing  of  the 
company,  the  destruction  of  the  assets  of  the  company,  and 
the  want  of  harmony  which  would  be  occasioned  between 
the  different  classes  of  shareholders ;  and  continues,  at  p. 
84 :  "  A  contract  the  necessary  construction  of  which 
would  be  that  on  which  the  plaintiff  relies,  and  which 
would  lead  or  tend  to  the  consequences  pointed  out, — which 
would  require  dividends  when  honesty  and  good  faith  to 
the  public  would  forbid,  and  public  opinion  condemn  them, 
which  would  antagonize  the  positions  of  different  classes  of 
men  engaged  in  the  same  joint  undertaking,  and  preclude 
harmony  of  action  and  union  of  effort,  precisely  under  those 
circumstances  when  harmony  and  union  would  be  most 
essential,  under  which  the  corporation  making  it  must 
almost  inevitably  be  destroyed,  unless  it  should  enjoy  con- 
tinuous prosperity,  and  which,  under  some  circumstances, 
would  make  one  class  of  persons  having  a  voice  in  the 
control  and  management  of  the  corporation  interested  in 
the  so  controlling  of  its  means  as  to  keep  them  as  long  as 
possible  in  an  unproductive  condition,  until  by  a  slow 
process  they  can  absorb  them  to  the  prejudice  of  their 
associates, — must  necessarily  be  opposed  to  public  policy 
and  void.    And  a  contract  which  will  bear  any  other 
reasonable  construction,  could  not,  consistently  with  rules 
of  law,  and  with  regard  to  what  must  be  deemed  the  intent 
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of  the  parties,  that  their  contract  should  be  just,  reasonable, 
.and  beneficial,  have  this  construction  put  upon  it." 

It  was  held,  that  the  guarantee  there  in  question  would 
bear  the  construction  that  the  preferential  stockholders 
should  be  entitled  to  dividends  when  there  were  profits  to 
pay  them,  and  not  otherwise. 

So  in  Tafl  v.  Hartford,  &c,  R.  W.  Co.,  8  Rhode  Id.  310, 
5  Am.  R.  576.  The  holder  of  "  preferred  and  guaranteed 
stock,"  being  entitled  to  preferred  and  guaranteed  dividends 
at  the  rate  of  ten  per  cent,  per  annum,  payable  semi- 
annually, before  any  dividend  shall  be  paid  on  any  other 
stock  of  the  said  company,  was  held  entitled  to  this  sum, 
payable  only  out  of  the  earnings  of  the  company  legally 
applicable  to  the  payment  of  dividends. 

These  cases  were  decided  upon  principles  derived  from 
authorities  in  the  English  Courts,  which  are  cited  and 
relied  upon,  and  the  reasoning  is  applicable  to,  and  we 
adopt  it  in,  the  case  before  us.  We  think  that  the  only 
construction  which  this  guarantee  is  capable  of  bearing  is, 
that  the  preference  shareholders  shall  be  entitled  to  divi- 
dends where  there  are  profits  out  of  which  they  can  be  paid. 

As  to  the  second  objection.  It  seems  to  be  settled 
that,  except  for  the  purpose  of  making  a  bona  fide 
compromise  of  a  dispute  in  relation  to  shares,  as  e.g., 
whether  they  have  been  illegally  issued,  or  whether 
the  party  is  a  shareholder,  a  company  cannot  cancel 
or  accept  a  surrender  of  shares,  unless  power  to  do  so 
is  expressly  given  to  them  by  their  charter,  or  unless 
such  power  is,  as  it  may  be,  implied  from  general  language 
conferring  authority  to  enter  into  contracts  and  afterwards 
to  release,  rescind,  or  discharge  them,  or  to  deal  with  or 
purchase  their  own  shares :  Brice  on  Ultra  Vires,  2nd  ed., 
pp.  346,  375 ;  Bennett's  Case,  5  DeG.  McK  &  G.  284 ;  Re 
Norwich  Provident,  &c,  Society,  Bath's  Case,  L.  R.  8  Ch. 
D.  334. 

We  do  not  find  anything  in  the  language  of  the  defendants' 
Act  which  either  expressly  or  by  necessary  implication 
confers  any  power  upon  the  company  to  accept  a  surrender 
18 — VOL.  XXXI  CP. 
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of  their  shares,  or  to  cancel  them,  repaying  the  amount  to 
the  holder ;  and  of  course  there  is  no  question  here  about  a 
compromise;  and  I  am  of  opinion  that  the  condition  or 
undertaking  in  the  by-law  to  repay  the  shareholders  was 
ultra  vires  and  illegal. 

The  fact,  however,  that  one  or  both  of  the  conditions  or 
terms  of  preference  may  be  illegal,  and  ultra  vires  of  the 
company,  will  not  alone  entitle  the  plaintiff  to  recover. 

Preference  shareholders  are  shareholders  within  the 
meaning  of  the  Act.  They  possess  all  the  rights,  and 
are  subject  to  all  the  liabilities,  of  ordinary  shareholders, 
with  the  additional  advantage  of  such  preference  as  to 
dividends  and  otherwise  as  may  be  conferred  upon  them 
by  the  by-law. 

In  the  present  case  the  company  have  created  part  of 
their  original  share  capital  preference  shares.  They  have 
not  exceeded  their  capital  or  created  an  unauthorized  issue, 
and  in  one  particular  a  valid  preference  has  been  conferred. 
The  plaintiff  applied  for  some  of  these  preference  shares 
and  accepted  them,  knowing,  as  it  must  be  assumed,  the 
terms  on  which  they  were  issued.  The  company  had 
power  to  issue  these  shares,  though,  as  we  think,  not  with 
all  the  terms  of  preference  which  they  assumed  to  attach 
to  them.  The  shares  themselves  were  valid,  though  one 
of  the  conditions  was  not.  The  plaintiff  asked  for  prefer- 
ence shares,  and  got  preference  shares;  and,  in  our  opinion, 
he  effectually  became  a  shareholder  of  the  company : 
Holmes  s  Case,  L.  R.  2  Ch.  714,  735  ;  Sewell's  Case,  L.  R.  3  Ch.. 
131 ;  Challis's  Case,  L.  R.  6  Ch.  266  ;  Hares  Case,  L.  R.  4 
503;  Lindley  on  Partnership,  4th  ed.,  1350.  If  the  shares 
were  for  any  reason  less  valuable  to  him  than  he  antici- 
pated, because  of  the  invalidity  of  the  condition  as  to 
repayment,  it  was  his  duty  to  have  repudiated  them,  or  to 
have  taken  proceedings  to  be  relieved  from  them  as 
speedily  as  possible.  Instead  of  doing  that  he  continued 
for  the  period  of  ten  months  to  pay  the  calls  on  his  shares 
until  he  had  paid  them  in  full,  and  afterwards,  although 
he  never  attended  a  meeting  of  the  company,  insisted  on 
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his  position  as  a  shareholder,  and  as  such  assumed  to  ad- 
vise in  the  proceedings  of  the  company.  It  is  too  late  for 
him  now  to  say  that  he  is  not  a  shareholder,  and  to  dis- 
affirm his  contract :  Sheffield  <&c,  R.  W.  Co.  v.  Woodcock,  7 
M.  &  W.  574 ;  Burnes  v.  Pennell,  2  H.  L.  C.  497. 

It  is  not  alleged  there  was  any  fraudulent  representation 
on  the  part  of  the  company.  Nor  was  there  such  a  com- 
plete difference  in  substance  between  what  the  plaintiff 
got,  and  what  he  bargained  for,  as  to  constitute  a  failure 
of  consideration,  and  he  is  not  entitled  to  recover  on  that 
ground  :  Kennedy  v.  Panama  Mail,  &c,  Co.,  L.  R  2  Q.B.  580. 
He  is  entitled  to  recover  the  arrears  of  interest  on  his 
stock,  and,  except  as  to  this  sum,  the  defendants  are  entitled 
to  judgment. 

Our  answer  to  the  questions  submitted  to  us  is,  that  the 
plaintiff  is  not  entitled  to  maintain  this  action  for  the 
recovery  of  moneys  paid  by  way  of  calls  upon  his  prefer- 
ence stock. 


Judgment  for  defendants. 


140 


COMMON  PLEAS,  EASTER  TERM,  43  VIC,  1880 


Douglas  v.  Fox  et  al. 

Highways — Shade  and  ornamental  trees — Wrongdoer — Damages. 

Held,  that  the  owner  of  land  adjoining  a  highway  has,  under  R.  S.  0.  ch. 
187,  such  a  special  property  in  the  shade  and  ornamental  trees 
growing  on  such  highway  opposite  to  his  land  as  to  entitle  him  to 
maintain  an  action  against  a  wrongdoer  to  recover  damages  for  the 
cutting  down  or  destroying  such  trees ;  and  he  is  not  restricted  to  the 
penalty  given  by  sec.  5. 

Held,  also,  that  the  Act  refers  to  trees  of  natural  growth  as  well  as  to 
those  planted. 

In  this  case  the  damage  consisted  in  the  cutting  down  of  some  ten  or 
twelve  of  the  trees,  for  which  the  plaintiff  was  awarded  $150:  Held, 
not  excessive. 

Declaration  :  That  the  defendants,  Stephen  Fox,  Isaac 
Dollery,  and  James  Fox,  on  the  public  highway,  viz., 
on  the  fourth  side  line  adjacent  to  lot  39,  in  the  3rd 
concession  from  the  bay,  in  the  township  of  York,  and 
where  the  same  is,  and  on  that  part  of  the  highway  adja- 
cent to  the  land  of  the  plaintiff,  viz.,  part  of  lot  39  in  the 
third  concession,  cut  down  and  destroyed  certain  shade  trees, 
shrubs,  and  saplings  then  growing  on  said  highway,  on  that 
part  thereof  so  adjacent  and  opposite  to  the  land  of  the 
plaintiff,  which  said  shade  trees,  shrubs,  and  saplings  then 
were  the  property  of  the  plaintiff  by  virtue  of  the  Act, 
R.  S.  O.  ch.  187,  and  carried  away  the  same,  &c,  whereby 
the  value  of  the  plaintiff's  land  was  diminished,  and  the 
plaintiff  lost  the  benefit  of  the  shade  trees,  &c. 

The  defendants  Stephen  and  James  Fox  pleaded  : 

1.  Not  guilty. 

2.  That  the  plaintiff  was  not  the  owner  of  the  land 
adjacent  to  the  highway,  opposite  to  which  the  said  trees, 
&c,  were  growing. 

3.  Justification  as  path  master,  and  removing  the  trees, 
&c,  because  they  were  a  nuisance  and  obstructed  the  road. 

4.  Justification  as  path  master,  and  removing  trees,  &c, 
by  order  of  the  township  council,  because  they  were  a 
nuisance  and  obstructed  the  road. 
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The  defendant  Stephen  Fox  further  pleaded,  Not  guilty 
by  statute,  R  S.  O.  ch.  73,  sees.  1,  2,  9,  10,  and  20. 
The  defendant  James  Dollery  pleaded  : 

1.  Not  guilty  by  statute,  as  above. 

2.  The  same  as  the  second  plea  of  defendants  Foxs'. 

3.  That  the  plaintiff  was  not  the  owner  of  the  trees,  &c. 
Issue. 

The  cause  was  tried  before  Hagarty,  C.  J.,  and  a  jury,  at 
Toronto,  at  the  Spring  Assizes  of  1880. 

The  plaintiff  proved  that  he  was  the  owner  of  the  farm 
mentioned  in  the  declaration,  which  fronted  on  the  west 
side  of  the  fourth  side  line.  Along  the  edge  of  his  fence, 
between  the  fence  and  the  ditch  which  divided  the  side  of 
the  road  from  the  travelled  part,  a  number  of  second 
growth  white  pine  trees,  varying  from  eight  inches  to 
eighteen  inches  in  diameter,  had  grown  up,  and  were  large 
enough  to  be  useful  to  some  extent  for  their  shade,  as  well 
as  ornamental.  The  plaintiff  had  never  expended  labour, 
or  care,  or  money  upon  the  trees. 

It  was  admitted  that  the  plaintiff  was  only  the  owner 
of  the  equity  of  redemption  in  the  land,  subject  to  mort- 
gages in  fee  which  were  in  arrear. 

The  defendant  Stephen  Fox,  assisted  by  the  defendant 
James  Fox,  cut  down  a  clump  of  ten  or  twelve  of  the  trees 
in  question.  The  former  was  pathmaster  of  the  township, 
and  said  that  he  acted  under  the  authority  of  the  defendant 
Dollery,  one  of  the  deputy  reeves.  There  was  no  by-law 
of  the  township  authorizing  him  to  cut  the  trees.  He  did 
it  for  the  good  of  the  road,  as  he  said. 

A  nonsuit  was  moved  for,  on  the  ground  that  the  only 
remedy,  if  any,  which  the  plaintiff  had,  was  that  given  by 
the  statute,  viz.,  by  information  and  penalty  :  that  the 
plaintiff  had  proved  no  damage,  as  he  had  not  planted  the 
trees,  and  had  expended  no  money  or  cost  or  labour  upon 
them. 

It  was  also  contended  that  the  plaintiff  was  not  the 
owner  of  the  land,  the  mortgage  being  in  default,  and  that 
he  therefore  had  no  property  in  the  trees. 
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The  learned  Chief  J ustice  refused  to  nonsuit,  but  reserved 
leave  to  the  defendant  to  move. 

For  the  purpose  of  the  trial,  the  learned  Chief  Justice 
told  the  jury  that  the  act  of  cutting  down  the  trees  was 
unlawful :  that  as  to  the  trees  being  an  obstruction,  there 
was  nothing  to  warrant  the  interference  of  any  one,  except 
perhaps  to  lop  any  of  the  branches  which  interfered  with 
the  free  use  of  the  road :  that  the  evidence  of  interference 
by  the  defendant  Dollery  was  very  slight. 

The  jury  found  a  verdict  in  favour  of  the  defendant 
Dollery,  and  for  the  plaintiff  against  the  other  defendants, 
with  $150  damages. 

In  this  term,  May  19,  1880,  J.  E.  Macdougall  obtained 
a  rule  nisi  to  shew  cause  why  the  verdict  against  the 
defendants  Stephen  and  James  Fox  should  not  be  set 
aside,  and  a  nonsuit  or  a  verdict  entered  for  those  defen- 
dants, pursuant  to  leave  reserved,  on  the  ground  that  the 
verdict  was  contrary  to  law,  and  that  the  evidence  shewed 
that  no  damage  was  sustained  by  the  plaintiff  under  the 
statute,  he  not  having  planted  and  protected  the  trees  ;  or 
why  a  new  trial  should  not  be  had,  on  the  ground  of 
misdirection  of  the  learned  Chief  Justice  in  telling  the 
jury  that  they  could  find  the  value  of  the  trees  in  favour 
of  the  plaintiff,  and  for  misdirection  in  refusing  to  tell 
the  jury  that  the  value  of  Douglas's  services  in  planting 
and  protecting  the  trees  was  the  only  measure  of  damages. 

In  the  same  term,  May  27,  1880,  Hag  el  shewed  cause. 
The  third  section  of  the  R  S.  O.  ch.  187,  formerly  34 
Yic-  ch.  31,  O.,  vests  in  the  adjacent  owner  such  pro- 
perty in  the  trees  as  enables  him  to  maintain  an  action  for 
damage  done  to  them  by  a  wrongdoer.  This  is  apparent 
from  sec.  454,  sub  sec.  16,  of  the  Municipal  Act,  R.  S.  0.  ch. 
174,  which  before  revision  formed  part  of  the  original  Act, 
34  Vic.  ch.  31,  O.,  by  which  the  municipality  is  restrained 
from  removing  the  trees  except  for  the  purpose  of  the 
improvement  of  the  highway,  and  even  then,  only  after  a 
month's  notice,  and  on  paying  the  adjacent  owner  compen- 
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sation.  The  recovery  is  not  restricted  to  the  penalty 
given  by  sec  5,  but  such  penalty  is  merely  cumulative  : 
Atkinson  v.  Neivcastle  and  Gateshead  Waterworks  Co.,  L. 
R  2  Ex.  D.  441  ;  Couch  v.  Steel,  3  E.  &  B.  402.  The  dam- 
ages, under  the  circumstances,  are  very  moderate. 

G.  B.  Gordon,  contra.  The  language  used  in  R  8.  O. 
ch.  187,  sec.  3,  namely,  adjacent  to  such  highway  opposite 
to  which  such  tree,  &c,  might  very  fairly  be  construed  to 
mean  the  owners  on  either  side,  or  perhaps  rather  on 
the  opposite  side,  in  contra  distinction  to  adjacent,  namely, 
the  one  on  the  furthest  side  of  the  road.  If,  therefore, 
the  Legislature  intended  to  vest  the  property  in  the  trees 
they  would  have  used  language  more  certain  and  definite. 
The  plaintiff,  also  was  a  mortgagor  in  default,  and  the 
ownership  would  be  in  the  mortgagee  :  Rogers  v.  Dickson, 
10  C.  P.  481.  The  plaintiff  is  restricted  to  the  penalty.  In 
Dwarris  on  Statutes,  2nd  ed.,  514,  537-8,  the  law  on  this 
subject  is  clearly  laid  down,  and  it  is  stated,  that  where,  be- 
fore the  passing  of  an  Act,  there  is  a  common  law  right  to 
damages,  the  imposition  of  a  penalty  in  the  Act  is  merely 
cumulative  ;  but  where  there  is  no  such  common  law  right, 
but  the  recovery  is  dependent  entirely  on  the  statute,  then 
the  recovery  is  restricted  to  the  penalty,  and  this  is  the  case 
here  :  Stevens  v.  Jeacocke,  HQ.  B.  731  ;  Atkinson  v.  New- 
castle and  Gateshead  Waterworks  Co.,  L.  R  2  Ex.  D.  441 ; 
Couch  v.  Steel,  3  E.  &  B.  402  ;  Flynn  v.  Canton  Co.  of  Balti- 
more, 40  Maryland  312,  328.  Moreover,  the  plaintiff  has 
proved  no  damage.  The  only  cases  in  which  damages  are 
recoverable  are  where  the  adjacent  owner  has  planted  and 
protected  the  trees. 

June  25,  1880.  Wilson,  C.  J. — The  statute  R  S.  O. 
ch.  187,  has  declared  sec.  3,  that  "  For  the  purpose  of  this 
Act,  every  shade  tree,  shrub,  and  sapling  now  growing  on 
either  side  of  any  highway  in  this  province  shall  upon, 
from,  and  after  the  passing  of  this  Act,  be  deemed  to  be 
the  property  of  the  owner  of  the  land  adjacent  to  such 
highway  opposite  to  which  such  tree,  shrub,  or  sapling  is." 
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The  plaintiff  has  brought  an  action  for  cutting  down  and 
destroying  certain  shade  trees,  &c,  then  growing  on  said 
highway  adjacent  and  opposite  to  his  land,  which  were 
his  property  by  virtue  of  the  said  Act. 

And  the  question  is,  whether  he  is  empowered,  as  such 
adjacent  owner,  to  maintain  such  an  action. 

The  fifth  section  of  the  statute  enacts  that  "  Any  person" 
(1)  "who  ties  or  fastens  any  animals  to  any  such  tree, 
shrub  or  sapling  so  growing  or  planted  upon  any  highway, 
or  (2)  "  who  injures  or  destroys"  (3)  "or  suffers  or  permits" 
any  animal  in  his  charge  to  injure  or  destroy,"  or  (4)  "  who 
removes  any  such  shrub,  tree,  or  sapling,"  or  (5)  "  receives 
the  same  knowing  it  to  be  so  removed,  shall,  upon  con- 
viction thereof  before  a  justice  of  the  peace,  forfeit  and 
pay  such  sum  of  money  not  exceeding  $25,  besides  costs, 
as  such  justice  may  awTard."  That  is,  is  the  adjacent 
owner  restricted  to  the  prosecution  before  a  justice  of  the 
peace  against  such  person,  or  may  he  maintain  a  civil 
action  against  the  wrong-doer  for  the  special  injury  which 
he  may  be  able  to  shew  he  has  sustained  ? 

The  first  inquiry  is,  what  is  "the  purpose  of  this  Act"  for 
which  the  adjacent  owner  is  to  be  deemed  to  have  the  pro- 
perty in  these  trees,  shrubs,  and  saplings.  The  Act  is  in- 
tituled, "  An  Act  to  encourage  the  planting  of  trees"  along 
highways.  The  preamble  of  the  original  Act,  the  34  Vic.  ch. 
31,  was  "  Whereas  it  is  expedient  to  encourage  the  planting 
of  trees,  shrubs,  and  saplings  upon  the  highways  in  this  Pro- 
vince and  to  provide  for  the  protection  thereof,  as  well  as 
of  such  trees,  shrubs,  and  saplings  as  are  now  growing 
upon  such  highways,  from  injury  or  damage." 

The  Act  was  passed  plainly  "  to  encourage  the  planting 
of  trees  upon  the  highways,"  and  also  to  protect  those 
growing,  as  well  as  those  which  are  planted  upon  the 
highways.  And  why  was  such  provision  made  ?  The 
statute  shews  it  was  for  the  purpose  of  shade,  as  it  is 
"  every  shade  tree,  shrub,  and  sapling,"  which  is  the  subject 
of  this  legislation. 

I  think  it  may  also  be  said  it  was  for  the  purpose  of 
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ornament  as  well.  Because  the  fifth  section  of  the  original 
Act  authorized  the  municipal  council  to  plant  and  preserve 
shade  and  ornamental  trees  upon  the  highways,  and  to 
grant  moneys  to  others  to  do  the  like. 

The  purpose  of  the  Legislature  then  was  to  preserve  the 
existing  growth  of  shade  and  ornamental  trees,  and  to 
encourage  their  plantation,  the  only  restraint  being,  that 
they  shall  not  be  a  nuisance  or  obstruct  the  fair  and 
reasonable  use  of  the  highway.  It  is  for  these  purposes 
that  "  every  shade  tree,  shrub,  and  sapling  now  growing, 
&c,  shall  *  *  be  deemed  to  be  the  property  of  the 
owner  of  the  land  adjacent." 

The  Act,  as  stated,  provides  for  the  now  growing  trees, 
making  no  distinction  between  those  which  were  of 
natural  growth  as  distinguished  from  those  which  have 
been  planted  before  or  since  the  Act,  and  in  each  case  the 
trees  growing  and  planted  are  to  be  deemed  to  be  the  pro- 
perty of  the  owner  of  the  adjacent  land. 

The  trees  in  question  in  this  cause  were  not  planted  by 
the  plaintiff  as  such  adjacent  owner. 

It  is,  however,  a  singular  kind  of  property  which  the 
adjacent  owners  have  in  such  trees.  For  although  the 
municipality,  under  section  454,  sub-section  16,  of  the- 
Municipal  Act,  R.  S.  O.  ch.  174  which  was  taken 
from  sections  3  and  5  of  the  34  Vic.  ch.  31,  0.,  and 
transferred  on  revision  to  the  Municipal  Act,  may  remove 
any  such  tree,  shrub,  or  sapling  for  the  purpose  of  public 
improvement,  they  can  do  so  only  upon  giving  a  month's 
notice  of  such  intention  to  the  adjacent  owner  and  upon  re- 
compensing him  "  for  his  trouble  in  planting  and  protecting 
the  same" ;  and  yet  no  other  person,  not  even  the  owner,  can 
remove  or  cut  the  trees  down  or  injure  them  on  pretence 
of  improving  the  public  highway  without  the  express  per- 
mission of  the  council. 

This  species  of  property  then  the  owner  is  not  at  liberty 
to  remove  or  injure,  and  in  case  he  do  he  will  be  equally 
liable  to  punishment  under  R.  S.  0.  ch.  187,  sec.  5,  since  the 
revision,  as  he  would  have  been  under  the  34  Vic.  ch.  31,  0. 
19 — VOL.  XXXI  CP. 
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In  what  better  or  different  position  then  is  the  owner  of 
these  trees  with  respect  to  them  than  any  other  person  ? 
He  cannot,  it  is  plain,  remove  them  or  injure  them  without 
subjecting  himself  to  a  prosecution  for  doing  so.  They 
cannot,  even  for  improvement  by  the  municipality,  be 
removed  without  notice  to  him,  and  compensation  being 
first  made  to  him  for  the  trouble  in  planting  and  protecting 
them.  The  right  to  be  so  recompensed  is  undoubtedly  a 
special  right  and  interest  which  he  has  in  the  trees.  He  is 
also,  I  think,  entitled  to  the  benefit  of  their  shade,  and 
their  value  to  him  as  a  matter  of  ornament  may  be  of 
actual  and  substantial  value  to  him.  Why,  then,  should 
he  not  have  a  claim  at  law  by  reason  of  the  new  right  and 
interest  which  the  statute  has  conferred  upon  him  ?  The 
injury  done  to  him  by  the  cutting  down  or  hacking  or 
breaking  of  the  trees  will  in  the  one  case  deprive  him  of 
his  right  to  compensation  in  case  the  municipality  should 
at  any  time  desire  to  remove  the  trees ;  and  in  the  other 
case  it  may  make  it  not  worth  his  while  longer  to  protect 
them,  and  in  that  event  also  it  may  operate  in  like  manner 
to  his  damage. 

I  am  disposed  to  think,  also,  that  the  owner  is  entitled 
to  the  shade  of  the  trees  and  to  the  value  which  they 
impart  to  his  adjoining  property  as  ornamental  trees,  as 
against  a  wrongdoer ;  and  the  statute  affords  him  no 
remedy  whatever  for  such  damage.  He  is  not  entitled  to 
prosecute  to  the  exclusion  of  others,  but  any  informer  may 
prosecute,  and  the  informer  gets  one  half  of  the  fine  and 
the  municipality  the  other  half,  and  the  owner  is  in  that 
case  left  without  redress ;  although  he  may — but  it  is  not 
this  case — have  planted  and  tended  the  trees  at  consider- 
able expense,  and  although  their  growth  when  they  are 
planted  may  by  their  shade  and  ornament  be  of  very  con- 
siderable value  to  him. 

I  am  of  opinion  the  adjacent  owner  has,  by  virtue  of  his 
statutory  ownership  and  rights,  a  cause  of  action  against  a 
wrongdoer  for  the  damage  he  has  actually  sustained,  not- 
withstanding the  penal  clause  contained  in  the  statute,  for 
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the  penalty  does  not  go  to  him,  and  if  it  did,  it  would  not 
secure  or  cover  his  rights. 

It  might  be  that  trees  for  which  the  adjacent  owner  had 
paid  much  money,  and  which  his  continued  labour  had 
made  a  heavy  outlay  for  him,  might  be  cut  down  in  a  few 
hours  by  some  mere  wrongdoer,  and  half  the  extreme 
penalty  of  $25,  if  the  owner  were  the  complainant,  would 
not  be  a  tithe,  perhaps,  of  his  outlay,  nor  what  the  muni- 
cipality might  have  to  give  him  by  way  of  compensation 
if  they  were  upon  due  notice  lawfully  to  remove  the  trees 
for  the  purpose  of  making  some  necessary  public  improve- 
ment. 

These  are  reasons,  why,  in  my  opinion,  the  civil  action 
will  lie  by  the  adjoining  owner  against  a  mere  wrong-doer. 

What  damages  he  may  be  entitled  to  recover  will  be  a 
different  consideration. 

In  Vestry  of  St.  Pancras  v.  Batterbury,  2  C.  B.  N.  S. 
477,  at  p.  483,  Willes,  J.,  in  referring  to  Shepherd  v.  JHeles, 
11  East  55,  said  :  "  The  ground  of  the  decision  there  was, 
that"  (an  action  would  lie  because)  "the  distress  was  not 
a  perfect  remedy." 

And  Williams,  J.,  at  p.  487,  said,  on  referring  to  the 
same  case,  "  but,  in  that  case,  the  remedy  did  not  cover 
the  whole  right." 

And  that  is  certainly  the  case  here,  for  the  penal  clause 
does  not  give  the  adjacent  owner  a  perfect  remedy,  nor 
does  it  cover  the  whole  right,  nor  give  him  a  right  at  all. 

The  case  of  Atkinson  v.  Newcastle  and  Gateshead 
Waterworks  Co.,  L.  R  6  Ex.  440,  reversed  in  Appeal, 
L,  R  2  Ex.  441,  is  not  an  authority  against  the  plaintiff 
in  this  case,  because  in  that  case  there  were  separate 
penalties  imposed  for  four  separate  breaches  of  duty  by 
the  defendants,  and  in  two  such  cases  the  penalties  were 
given  to  the  party  aggrieved,  while  in  the  other  two  they 
were  given  to  the  common  informer,  and  that  was  a  ground 
for  confining  the  remedy  of  the  party  aggrieved  to  the 
relief  alone  which  the  statute  gave,  and  because  also  it 
was  utterly  improbable  that  the  water  company  ever 
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assented  to  become  by  taking  the  charter  gratuitous 
insurers  of  the  property  in  the  neighbourhood  of  safety 
from  fire  by  keeping  up  at  all  times  a  sufficient  force  and 
supply  of  water,  or  that  the  Parliament  ever  intended  to 
impose  upon  them  such  a  bargain.  Our  own  statute  is 
very  specially  worded,  and  does  give  the  adjacent  owner 
some  property  and  a  special  interest  beyond  all  other 
persons,  and  for  which  he  ought  to  have  a  special  remedy 
in  case  of  injury  being  done  to  his  rights  and  interest. 

The  observations  of  the  J udges  in  the  case  just  mentioned 
in  the  Court  below  are  applicable  here  although  the  deci- 
sion itself  was  reversed. 

Bramwell,  B.,  said  as  a  reason  why  in  his  opinion  the 
plaintiffs  were  entitled  to  sue  and  were  not  confined  to  the 
statutory  remedy,  at  p.  407  :  "  That  penalty  he,"  (the  plain- 
tiff,) "could  only  enforce  as  a  common  informer,  not  as  a 
person  aggrieved."  And  again  that  the  statutory  remedy 
was  "  not  any  compensation  to  the  sufferer  whose  right" 
had  been  infringed. 

And  Cleasby,  B.,  said  :  "  That  section,  which  provides  a 
penalty  recoverable  by  a  common  informer,  has  nothing 
to  do  with  compensation,  *  *  and  there  is,  therefore, 
nothing  in  the  Act  to  disentitle  the  plaintiff  to  maintain 
this  action." 

If  the  penalty  be  the  full  and  only  redress  which  is 
given  to  the  adjacent  owner,  whether  he  was  the  informer 
or  not,  it  would  be  cheaper  by  far  for  the  municipality  by 
one  of  its  officers  wrongfully  to  cut  the  trees  down  rather 
than  do  it  rightfully  by  notice  and  by  paying  the  compensa- 
tion to  him,  because  the  penalty  would  be  only  $25,  and 
of  that  the  municipality  would  receive  one-half,  while  the 
compensation  to  be  paid,  if  the  municipality  proceded  law- 
fully, might  be  many  times  greater  than  the  amount  of 
the  penalty. 

I  think,  after  a  good  deal  of  consideration,  that  an  action 
by  the  adjacent  owner  is  maintainable  against  a  wrong- 
doer for  cutting  down  and  doing  damage  to  the  shade 
trees  of  which  he  is  by  statute  constituted  the  owner,  and 
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for  which  he  is  entitled  to  be  compensated  when  taken  even 
rightfully  by  the  municipality  under  their  special  powers. 

There  are  many  cases  in  which  a  person  whose  right  is 
invaded  has  a  remedy  against  a  wrongdoer,  although 
he  has  nothing  more  than  a  wrongful  possessory  interest. 
The  owner  of  a  house  may  sue  one  who  removes  the  shoring 
of  the  house,  which  shoring  rests  nnauthorizedly  upon  the 
ground  of  another.  So  if  a  house  encroach  on  the  highway 
no  one  has  the  right  to  injure  or  destroy  it  unless  he  require 
to  use  the  place  on  which  the  house  is  necessarily  in  the 
due  user  of  the  highway. 

The  damages  awarded  are  perhaps  large  in  such  a  case, 
but  I  cannot  say  upon  the  whole  they  are  too  large. 

I  think  all  we  can  do,  is  to  discharge  the  rule. 

Osler,  J. — This  action  is,  in  my  opinion,  maintainable 
on  the  ground  that  by  sub-section  16  of  section  454  of  the 
Municipal  Act,  R.  S.  0.  ch.  174,  which  is  in  pari  raaterid 
with  E.  S.  O.  ch.  187,  of  which  it  originally  formed  part, 
the  owner  of  the  adjoining  land  has  had  conferred  upon 
him  a  special  property  and  interest  in  the  trees  beyond 
that  which  the  general  public  enjoy  therein.  No  doubt 
this  property  is  of  a  qualified  kind,  and  the  value  of  it 
may  not  be  always  easy  to  ascertain,  but  the  trees  cannot 
be  removed  until  after  a  month's  notice  has  been  given  to 
the  owner,  and  he  has  been  recompensed  for  his  trouble  in 
planting  and  protecting  them.  That  is  a  right  which  he 
has  beyond  the  mere  enjoyment  in  common  with  the  rest 
of  the  community,  of  the  shade,  convenience,  or  prospect 
which  the  trees  may  afford. 

The  Act  was  passed  to  encourage  the  planting  of  trees 
along  highways.  There  would  be  small  encouragement  for 
any  one  to  do  this  if  the  remedy  for  the  destruction  of 
trees  growing  or  planted  on  the  highway  was  limited  to  a 
pecuniary  penalty,  of  which  one-half  goes  to  the  common 
informer  and  the  other  to  the  municipality,  and  yet  it  is 
clear  that  the  planter  or  caretaker  would  have  had  no  other 
remedy  if  no  special  property  or  interest  in  the  trees  them- 
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selves  had  been  conferred  upon  him.  They  would  have 
become  or  remained  the  property  of  the  municipality  by 
the  mere  fact  of  their  existence  in  the  highway.  To  confer 
the  property  in  the  tree  upon  the  owner  of  the  land,  unless 
it  was  intended  that  he  should  have  a  larger  interest  in  it 
than  a  stranger,  would  have  been  useless  ;  and  sub-section 
16  of  section  454,  already  referred  to,  shews  that  he  has  a 
larger  interest  or  an  interest  distinct  from  the  public. 

I  do  not  rely  merely  upon  the  fact  that  no  part  of  the 
penalty  goes  to  him.  That  is  said  by  Brett,  J.,  in  Atkinson 
v.  Newcastle  and  Gateshead,  Waterworks  Co.,  L.  R.  2  Ex.  D. 
441,  not  to  be  the  test  of  whether  an  action  will  lie  for  the 
infringement  of  a  mere  statutory  right.  But  it  is  a  circum- 
stance to  be  considered,  and  looking  at  the  object  of  the  Act 
and  the  means  provided  for  its  attainment,  it  appears  to  me 
reasonably  clear,  though  at  first  the  inclination  of  my 
opinion  was  the  other  way,  that  the  person  in  whom  the 
right  of  property  in  the  trees  is  vested  may  maintain  an 
action  against  any  one  who  destroys  them,  except  when 
authorized  in  the  manner  provided  in  the  Act. 

There  seems  no  good  reason  in  such  case  for  limiting  the 
damages  against  a  wanton  wrongdoer  to  just  the  sum 
which  the  municipality  would  have  had  to  pay  for  removing 
the  trees  on  a  lawful  occasion. 

See  BronU  Harbour  Co.  v.  White,  23  C.  P.  164  ;  Murray 
v.  Dawson,  11  C.  P.  588 ;  Little  v.  Ince,  3  C.  P.  528,  544 ; 
Berkeley  v.  Elderkin,  1  E.  &  B.  805  ;  Vestry  of  St.  Pancras 
v.  Batterbury,  2  C.  B.  N.  S.  447 ;  Underhill  v.  Ellicombe, 
McC.  &  Y.  450. 

Galt,  J.,  concurred. 

Rule  discharged. 
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PAESONS  QUI  TAM  V.  CEABBE. 

Magistrate — Costs —  Wilful  overcharge — Liability. 

A  magistrate  acting  under  32  &  33  Vic.  ch.  20,  sec.  37,  D.,  convicted 
four  persons  for  creating  a  disturbance  thereunder,  and  imposed  upon 
each  a  fine  of  $5.00,  but  instead  of  severing  the  costs  which  he  had 
charged,  imposed  the  full  amount  thereof  against  each  defendant,  and 
received  it  from  each. 

Held,  that  under  the  circumstances,  more  fully  set  out  below,  the  over- 
charge must  be  deeemed  to  have  been  wilfully  made,  so  as  to  render 
the  defendant  liable  to  the  penalty  imposed  in  such  cases  by  the  R.  S. 
O.  ch.  77,  sec.  4. 

Action  against  the  defendant,  for  that  he,  as  a  Justice 
of  the  Peace,  as  and  for  the  cost  of  the  proceedings  in  a 
certain  matter  of  complaint  against  James  Hamilton,  John 
S.  Piatt,  William  Casham,  Duncan  Norris,  and  Mitchell 
McQueen,  made  by  Hezekiah  Hale,  for  that  they,  the 
parties  complained  of,  did  disturb  a  certain  assemblage  of 
persons,  met  for  moral  and  social  purposes,  by  rude  and 
indecent  behaviour,  by  making  a  noise  thereat,  contrary  to 
the  Act  in  such  case  made  and  provided,  and  upon  which 
charge  the  said  James  Hamilton,  John  S.  Piatt,  Duncan 
Morris,  and  Mitchell  McQueen  were  severally  found  guilty, 
did  wilfully  receive  as  and  for  the  costs  of  the  proceedings 
as  against  the  said  James  Hamilton  a  greater  amount  of 
fees  than  by  law  he  was  authorized  to  receive,  to  wit,  the 
sum  of  $6,  whereas  he  was  entitled  to  receive  only  the 
sum  of  $2.90,  as  the  defendant  then  well  knew,  con- 
trary to  the  form  of  the  statute  in  that  behalf,  whereby 
the  defendant  became  liable  to  pay  the  sum  of  $80,  accord- 
ing to  the  statute,  to  the  plaintiff  and  the  treasurer  of  the 
province.  And  as  against  John  S.  Piatt  did,  in  like  manner, 
receive  $6,  when  by  law  he  was  entitled  to  receive  only 
$2.90,  alleging  a  like  liability.  And  as  against  Duncan 
Morris  did,  in  like  manner,  receive  $6,  when  by  law  he  was 
entitled  to  receive  only  $2.90,  alleging  a  like  liability. 
And  as  against  Mitchell  McQueen  did,  in  like  manner, 
receive  $6,  when  by  law  he  was  entitled  to  receive  only 
$2.90,  alleging  a  like  liability. 
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The  defendant  pleaded  not  guilty  by  statutes  R.  S.  O.  ch. 
73,  sees.  1,  2,  3,  4,  9,  10,  11,  16,  20,  a  Public  Act ;  32  &  33 
Vic.  ch.  20,  sec.  37,  D.,  a  Public  Act ;  32  &  33  Vic.  ch.  31,  sec. 
15,  D.  a  Public  Act;  R.  S.  0.  ch.  77,  sees.  1  and  2,  and 
schedules  A.  and  B.  therein  referred  to,  a  Public  Act. 

Issue. 

The  cause  was  tried  before  Armour,  J.,  and  a  jury  at 
Goderich  at  the  Spring  Assizes  of  1880. 

Mr.  Lewis,  the  County  Attorney  and  Clerk  of  the  Peace 
for  the  county,  said :  "  The  defendant  is  a  magistrate ;  he 
has  been  a  magistrate  for  twenty  years ;  he  has  a  large 
experience  as  a  magistrate.  I  produce  the  four  convictions. 
They  were  returned  to  me  by  the  defendant.  They  were 
filed.  There  were  amended  convictions  filed  on  the  9th  of 
March.  The  original  convictions  were  filed,  I  think,  on 
the  10th  of  December,  1879.  I  got  the  letter  of  the  9th  of 
December  from  him  on  the  15th  of  that  month.  The  de- 
fendant asked  for  an  opinion ;  I  did  not  give  it — we  talked 
the  matter  over.  He  does  not  in  general  apply  to  me  for 
advice  ;  in  fact,  in  matters  of  practice,  I  am  very  apt  to  ask 
Mr.  Crabbe  his  opinion.  I  cannot  remember  any  instance 
ot  his  asking  me  for  advice  in  respect  of  his  magisterial 
duties  ;  he  may  have  done  so." 

The  defendant  was  called.  He  said :  "  I  am  a  magis- 
trate for  the  county.  I  remember  this  prosecution.  The 
information  was  against  five  young  men.  My  conviction 
was  against  four — one  was  dismissed.  The  depositions  were 
taken  down  only  once."  Q.  "  It  was  treated  as  one  prose- 
cution down  to  the  making  of  the  conviction  ?"  A.  "  That 
was  all ;  I  made  separate  convictions ;  I  fined  the  parties 
$5,  and  the  costs  were  $6  ;  the  magistrate's  costs  would  be 


$1.70,  made  up  as  follows : 

Information  and  summons   $0  60 

Hearing  and  determining  the  case    0  50 

Return  of  conviction   0  50 

Subpoena   0  10 


1  70 

Five  witnesses  I  allowed  50c.  each   2  50 
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Constable,  serving  six  witnesses,  each 

25c   1  50 

Service  on  defendant  of  one  summons  0  25 

Attendance   1  00 

  2  75 

Making   $6  95 

Q.  "  $6.95  was  the  total  amount  of  costs  on  that  prosecution, 
was  it  ?"  A.  "  No  ;  I  did  not  consider  it  as  such.  I  did  not 
charge  the  costs  at  the  time,  and  I  thought  I  would  rather 
be  under  than  over,  and  therefore  I  charged  just  $6.  If 
there  had  been  only  one  case  brought  before  me  that  would 
have  been  the  costs,  but  the  way  I  interpreted  32  &  33  Vic. 
ch.  31,  sec.  15,  D.,  was  that  the  costs  were  as  much  a  part 
of  the  punishment  as  the  fine.  Say,  for  instance,  these 
four  were  convicted  before  me  for  an  offence  which  each 
one  might  have  been  liable  to  be  convicted  of  singly,  and 
the  costs  in  one  case  had  been  $6  ;  if  I  had  divided  the 
costs  between  them  the  costs  then  would  be  but  $1.50  each. 
If  three  of  these  had  gone  to  jail  instead  of  paying  their 
fine,  the  fourth  one  would  have  paid  only  $1.50,  and  the 
prosecution  would  have  got  only  $1.50  returned  to  them ; 
and  I  thought  the  makers  of  that  law  would  never  have 
put  the  prosecutor  in  the  position  of  losing  by  being  a  pro- 
secutor. I  also  read  a  case  in  Paley  on  Convictions  in 
which  there  was  a  fine  of,  I  believe,  £5,  including  costs,  in 
a  case  of  assault  and  battery.  There  were  two  men  charged 
jointly  and  severally  before  two  magistrates."  [There  the 
narrative  ends].  Q.  "  Have  you  paid  over  to  any  of  these 
witnesses  any  of  the  witness  fees  ?"  A.  "  They  have  not 
been  asked  for.  The  costs  have  been  paid  to  me  by  the 
defendants.  Each  of  them  paid  me  over  the  $6  costs,  and 
the  fine  as  well ;  they  were  all  paid  before  I  left  the  Court, 
within  half  an  hour  of  conviction.  I  announced  my  judg- 
ment to  each  one  by  himself."  Q.  "Did  you,  or  did  you 
not,  know  as  the  result  of  this,  at  the  time  that  you  were 
making  the  convictions,  that  you  were  going  to  have  on 
your  hands  more  than  the  fine  and  proper  costs  ?"  A.  "  I 
did  not."  Q.  "  Did  you  or  did  you  not  consider  that  these 
20 — VOL.  XXXI  CP. 
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additional  costs  belonged  to  the  penalty  ?"  A.  "  I  con- 
sidered the  costs  part  of  the  penalty.  I  did  not  return 
anything  to  the  treasurer  except  the  fines.  I  paid  the  fines 
to  the  treasurer  on  the  8th  of  December.  I  returned  the 
conviction  on  the  9th.    Exhibit  4  shewn  to  me  : 


Fine   $5  00 

Magistrate    1  70 

Witnesses    2  50 

Constable    1  00 

Services — Five  at  25c   1  25 


$11  45 

corresponds  with  my  books.  I  told  you"  (Mr.  Garrow,  the 
plaintiffs'  counsel)  "  then,  to  the  best  of  my  recollection,  that 
the  costs  I  had  imposed  were  less  than  the  actual  costs 
that  could  have  been  imposed  ;  my  book  shews  the  costs 
make  up  Si  2.45— four  summonses  served,  $1,  makes  the 
$11.45  to  be  $12.45.  I  made  the  memorandum  of  $11.45 
in  a  hurry.  You"  (Mr.  Garrow)  "  called  at  my  office  and  got 
the  statement  af  ter  I  returned  the  convictions."  Q.  "  Did  I 
call  and  get  the  statement  of  the  costs  before  you  wrote 
this  letter  to  the  County  Attorney  ?"  A.  "  I  wrote  that  let- 
ter on  the  9th  of  December,  as  dated,  but  did  not  deliver  it  to 
him  that  day.  I  had  my  letter  written  when  you  called." 
Q.  "It  was  not  because  you  knew  I  was  looking  into  the 
matter  that  you  wrote  the  letter  ?  A.  "  None  whatever." 
Q.  "  Why  did  you  not  send  the  letter  with  the  convictions  ?" 
A.  "  Because  I  still  wanted  to  look  further  as  to  whether 
there  was  any  way  I  could  pay  them  in  without  bother- 
ing the  County  Attorney.  I  paid  the  constable  there  and 
then — not  the  witnesses.  I  paid  the  constable,  I  think, 
$3.25  ;  that  is  all  I  paid  out  of  the  total  costs  I  got.  The 
witnesses  could  have  had  their  money  at  any  time  if  they 
had  called  for  it.  I  wrote  another  letter  to  the  County 
Attorney  drawing  his  attention  to  my  former  letter,  and 
asking  him  to  give  me  his  opinion,  so  that  I  could  know 
what  to  do  in  making  out  my  returns  for  the  sessions.  I 
got  no  answer.  I  returned  the  money  to  the  town  trea- 
surer, and  two  days  after  he  returned  it  to  me ;  that 
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sum  was  the  surplus  I  had  in  my  hand,  $14.55,  I  think. 
In  looking  over  the  Act  on  the  8th  of  December,  I  found 
the  Act  did  not  shew  any  wa}^  I  should  pay  the  money ; 
that  is  the  reason  I  wrote  this  letter.  I  penned  it  in  a 
hurry  to  the  County  Attorney,  and  put  it  to  one  side  for 
the  purpose  of  reading  up  to  guide  me  to  see  if  there  was 
any  way  that  would  guide  me  before  I  went  to  the  County 
Attorney.  These  moneys  were  in  my  hands,  and  I  was 
anxious  to  get  rid  of  them.  It  never  occurred  to  me  to 
give  them  back  to  these  four  men.  It  did  not  occur  to  me 
to  pay  them  over  to  the  complainant.  I  think  I  would 
have  been  doing  wrong  if  I  had  paid  them  over  to  him." 
Q.  "  Have  you  yet  arrived  at  the  conclusion  that  you  were 
doing  wrong  in  this  matter  ?"    A.  "I  have  not." 

Cross-examination  :  "  One  information  was  laid  before 
me  against  five  persons.  I  issued  a  summons  for  each  one. 
The  whole  five  came  before  me,  and  one  was  acquitted.  I 
tried  the  other  four.  There  were  four  witnesses  examined. 
The  charge  was  read  to  the  four,  and  each  pleaded  not 
guilty."  Q.  "  Now  on  your  interpretation  of  the  section  of 
the  Act  you  refer  to,  there  was  no  course  left  to  you  but  to 
do  as  you  did  ? "  A.  "  I  think  not."  Q. "  Did  you  know  or 
think  when  you  received  the  money  that  you  were  receiv- 
ing any  more  fees  than  by  law  you  were  entitled  to  receive? 
A.  "  I  did  not.  The  case  in  Paley  on  Convictions,  was 
unaer  a  statute  where  the  penalty  was  £5,  including  costs. 
Two  magistrates  sat  on  it  in  accordance  with  the  Act,  but 
they  divided  the  fine  and  costs  between  them — the  £5. 
There  was  an  appeal  against  the  case,  and  the  appeal  was 
allowed  on  the  ground  that  it  could  not  be  divided.  My 
view  was,  I  could  not  divide  the  costs  against  these  four." 
Q.  "  Did  you  receive  that  money  thinking  you  were  doing 
anything  wrong?"  A.  "I  did  not."  Q.  "Do  you  think 
now  that  you  received  too  much  money  ?"  A.  "  I  do  not. 
So  far  from  that,  on  turning  over  the  book  here,  I  see  there 
is  another  case  in  which  I  did  just  the  same.  The  case 
was  appealed,  but  that  was  not  referred  to  on  the  appeal." 
Q.  "What  was  your  view  when  you  sent  a  check  for  the 
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money  to  the  treasurer  ? "  A.  "  My  view  of  it  was  this 
the  Act  did  not  give  me  any  instructions  how  this  surplus 
costs  should  be  paid  out,  but  on  looking  further  into  the 
Act  in  regard  to  malicious  injury  to  property,  I  saw  there 
a  section  very  similar  to  this,  which  provided  that  the 
penalty  for  the  damage,  what  ever  it  was.  should  be  paid 
by  each  one,  but  that  it  should  not  be  paid  over  to  the 
party  to  whom  the  damage  was  done,  but  to  the  town 
treasurer ;  and,  although  I  did  not  think  that  authorized 
me  to  do  it,  I  thought  I  had  better  do  it.  I  considered 
that  each  party  was  liable  to  the  penalty,  and  costs.  My 
opinion  was,  if  I  had  divided  the  costs  between  them,  it 
would  have  been  bad,  and  the  conviction  would  have 
been  bad,  and  might  have  been  quashed  on  that  ground. 
I  thought,  too,  it  would  have  been  unfair  to  the  prose- 
cutor. I  consider  I  was  entitled  to  $1.70  in  the  first  case, 
and  $1.10  in  each  of  the  other  three  cases."  Q.  "  Then  all 
the  money  you  received  above  the  $5  was  for  witnesses 
and  constables  ?  A.  "  Yes."  Q.  u  Were  the  constables  and 
witnesses  entitled  to  receive  all  the  money  in  your  hands 
but  the  $5  ?  "  A.  "  That  was  my  trouble,  to  find  out  who 
was  entitled  to  it.  When  I  paid  that  into  the  treasurer  this 
suit  had  commenced.  It  was  long  before  the  suit  was 
begun  that  I  wrote  the  letter  to  the  County  Attorney" 

The  learned  Judge  allowed  either  party  to  make  any 
amendment  if  required. 

The  defendant's  letter  to  the  County  Attorney  shewed 
he  had  charged  each  defendant  with  the  full  costs  of  six 
dollars,  making  $24  in  all,  and  that,  which  he  set  apart  for 
the  constable,  $2.75,  and  for  the  witnesses  $2.50  ;  being  as 
he  said,  "  one  set  costs," — he  allowed  to  himself  "four  sets 
of  costs,"  or  $6.80 ;  and  having  a  surplus,  as  he  said,  of 
$11.95  in  his  hands,  he  wrote  : 

"  Now  the  question  arises  who  am  I  to  pay  the  $11.95  to. 
To  the  constable  in  each  case  in  full — to  the  witnesses  in 
each  case  in  full — or  to  the  town  treasurer.  Section  15  of 
32  &  38  Vic.  ch.  31,  says,  'Every  person  *  *  shall  be  liable 
on  conviction,  to  the  same  forfeiture  and  punishment  as  the 
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principal  offender,'  &c.  As  a  matter  of  course  I  had  to 
hold,  and  decided  accordingly,  that  the  costs  imposed 
in  the  case  is  part  of  the  penalty;  but  it,  nor  any  other 
clause,  does  not  state  how  the  costs  are  to  be  distributed  or 
paid.  Section  89  does  to  a  certain  extent,  but  I  think  it 
only  applies  to  the  damage  on  personal  property,  say 
take  clause  60  of  32  &  33  Vic.  ch.  22,  but  if  it  applies  to  all 
cases,  the  inference  to  be  drawn  is,  that  the  witnesses  and 
the  constables  get  the  surplus." 

The  learned  Judge,  by  his  memorandum,  thought  the 
magistrate  might  have  charged  : 


For  himself   S3  50 

For  the  constable   3  25 

For  the  witnesses   2  50 


In  all.....   $9  25 


in  place  of  $6,  and  he  entered  a  verdict  for  the  plaintiff. 

In  Easter  term,  May  22,  1880,  Ferguson,  Q.  C,  obtained, 
a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  ver- 
dict for  the  plaintiff  should  not  be  set  aside  and  a  verdict 
entered  for  the  defendant,  or  why  a  new  trial  should  not 
be  had  upon  the  several  grounds  set  out  in  the  rule. 

In  the  same  term,  June  1,  1880,  Bethune,  Q.  C,  shewed 
cause.  The  action  is  brought  upon  the  R.  S.  O.  ch.  77,  sec. 
4,  for  wilfully  charging  more  fees  than  authorized  by  law 
to  do.  The  evidence  clearly  shews  that  the  act  was  wil- 
ful, and  the  learned  Judge  so  found.  The  defendant's 
excuse  as  to  his  interpretation  of  the  statute  was  clearly  an 
afterthought,  and  his  letter  to  the  county  attorney  was 
written  for  the  purpose  of  trying  to  make  a  defence  to  this 
action. 

Ferguson,  Q.  C,  contra.  In  all  cases  of  this  kind,  where 
an  overcharge  is  made,  a  certain  amount  of  suspicion  at- 
taches, but  still  the  question  in  every  case  must  be,  was 
the  act  wilful  or  not.  The  defendant  here  was  called 
by  the  plaintiff  and  his  evidence  made  part  of  this  case, 
and  he  expressly  denies  any  wilful  intent,  and  takes  the 
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statute,  as  also  a  case  from  Paley  on  Convictions,  and  inter- 
prets it  as  bearing  out  his  contention.  There  is  nothing  to 
disprove  the  defendant's  oath,  but  mere  suspicion.  The 
plaintiff  cannot  put  in  the  defendant's  evidence  as  part  of 
his  case  and  at  the  same  time,  when  there  is  nothing 
opposed  to  it,  say  it  is  not  true,  and  ask  that  it  be  not 
believed.  It  is  not  a  question  of  whether  the  defendant 
was  right  in  his  construction  of  the  law,  but  whether  he 
honestly  believed  himself  to  be  right.  He  referred  to 
Regina  v.  Ellis,  C.  &  Marsh.  564,  567  ;  Regina  v.  Badger, 
6  E.  &  137,  158;  Milnes  v.  Bale,  L.  R.  10  C.  P.  591; 
Regina  v.  Prince,  L.  R  2  C.  C.  154. 

June  25,  1880.  Wilson,  C.  J.  —  The  prosecution  was 
brought  upon  the  32  &  33  Vic.  ch.  20,  sec.  37,  D.,  for  dis- 
turbing one  of  the  places  provided  for  by  the  Act :  "  Any 
assemblage  of  persons  met  for  religious  worship,  or  for  any 
moral,  social,  or  benevolent  purpose."  The  offender,  on  con- 
viction, is  to  "  forfeit  and  pay  such  sum  of  money,  not 
exceeding  twenty  dollars,  as  the  said  justice  may  think 
fit,  and  costs,  within  the  period  specified  for  the  payment 
thereof  by  the  convicting  justice  at  the  time  of  the  con- 
viction " ;  and,  in  default  of  payment,  the  fine  and  costs 
may  be  levied  by  distress  ;  and,  if  no  distress  can  be  found, 
the  offender  is  to  be  committed  to  gaol  for  any  term  not 
exceeding  one  month,  unless  the  fine  and  costs  are  sooner 
paid. 

The  defendants  were  summoned,  attended,  pleaded,  and 
were  convicted.  The  convictions  were  drawn  up  separately 
against  each  defendant. 

It  is  not  necessary  to  make  any  other  observation  upon 
the  making  of  these  four  convictions,  than  that,  in  my 
opinion,  there  should  have  been  one  conviction  only  drawn 
up,  and  not  four,  as  the  parties  were  all  prosecuted,  tried, 
and  convicted  together.  Each  of  the  four  convicted  defen- 
dants was  fined  $5,  and  each  of  them  was  adjudged  to  pay 
$6  for  costs. 

The  conviction  of  each  defendant  separately  was  no 
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doubt  correct.  The  offence  was  in  its  nature  the  act  of 
each,  in  which  all  were  not  necessarily  equally  guilty ;  and 
the  case  of  Rex  v.  ffube,  5  T.  R  542,  is  directly  in  point. 

The  complaint  against  the  magistrate  is,  that  he  adjudi- 
cated the  costs  to  be  $6  against  each  of  the  four  defendants, 
while  he  stated  the  whole  amount  of  the  costs  at  the 
time  against  all  four  to  be  $6,  afterwards  to  be  $6.95,  and 
later  to  be  $12.45,  including  witnesses'  and  constables'  fees. 

It  may  be  the  amount  made  up  by  the  learned  Judge  at 
the  trial  is  correct,  as  he  has  a  good  knowledge  of  such 
matters,  amounting  to  $9.25  ;  but  in  the  allowance  to  the 
defendant  of  $3.25  for  his  fees,  he  has  allowed  him  $2  for 
drawing  four  convictions,  when  I  am  inclined  to  think  he 
had  the  right  to  draw  and  charge  for  only  one  ;  and  the 
learned  Judge  thinks  the  magistrate  was  justly  entitled  to 
the  sum  of  $3.50.  The  most  the  defendant  claimed  for 
himself  was  $6.80,  that  is  $1.70  in  each  case  multiplied  by 
four. 

If  the  allowance  of  the  learned  Judge  be  correct,  and  it 
is  the  most  liberal  single  charge  which  has,  or  I  daresay 
can  be  made,  how  should  it  have  been  been  adjudicated 
upon  by  the  defendant  ?  He  had  severed  the  fine.  He 
should  also  have  severed  the  costs :  Morgan  v.  Brown,  4 
A.  &  E.  515.  I  do  not  mean  to  say  he  was  bound  to  divide 
equally  the  fine  or  the  costs  between  the  parties.  One  or 
two  might  have  been  much  more  culpable  than  the  others, 
and  one  or  two  might  have  occasioned  by  far  the  greater 
part  of  the  costs ;  and  the  magistrate  might  have  consi- 
dered that  in  his  adjudication  of  the  case,  and  have  drawn 
up  his  conviction  accordingly. 

But  whatever  he  did  in  dealing  with  the  costs,  he  was 
bound  to  determine  upon  them  in  such  a  way,  by  appor- 
tionment or  otherwise,  that  not  more  than  the  single 
amount  of  costs  should  have  been  charged  against  or 
imposed  upon  all  four  of  the  defendants. 

The  magistrate  here  did  put  the  costs  equally  upon  each 
of  the  four  defendants ;  but  he  put  the  whole  costs  upon 
each  of  them,  as  he  then  made  them  up,  although  it  may 
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be  he  might  have  made  costs  up  to  a  greater  amount  than 
he  did,  if  the  very  most  was  charged  which  could  be 
charged,  and  if  he  were  at  liberty  to  charge  for  four  sepa- 
rate convictions. 

It  appearing  then  plainly  that  the  magistrate  intended 
to  put  the  costs  equally  upon  the  parties,  he  should,  to  take 
the  highest  charges  made  up  at  $9.50  have  divided  that 
sum  equally  between  the  four  defendants,  or  otherwise 
according  to  the  circumstances,  and  should  not  have  put 
the  entire  charge  upon  each  of  them.  In  that  case,  if 
equally  divided,  each  defendant  should,  besides  the  fine,have 
been  charged  with  $2.37  J  for  his  proportionate  share  of  the 
costs.  In  place  of  that,  each  defendant  has  been  charged 
with  $6  for  costs,  or  more  than  double  the  proper  amount. 

It  seems  to  have  come  upon  the  defendant  as  a  surprise 
that  he  had  a  surplus  in  his  hands  after  getting  $44,  and 
being  able  to  account  for  the  due  appropriation  of  only 
$32.05  of  it,  as  he  says,  leaving  by  some  mysterious  means 
in  his  possession  $11.95,  which  he  could  not  possibly  dis- 
pose of  in  any  way,  or  as  he  calls  it  in  another  memoran- 
dum, $14.55.  The  true  sum,  according  to  the  learned 
Judge's  statement,  would  be  $44,  less  fines  $20,  and  costs 
$9.50,  equal  to  $14.50. 

He  could  not  tell  whether  he  should  pay  the  witnesses 
and  the  constable  four  times  over,  or  give  it  to  the  town 
treasurer.  He  never  thought  of  giving  it  to  the  parties 
from  whom  he  got  it ;  and  as  he  could  not  get  rid  of  it  he 
kept  it  himself.  He  did  try  to  get  all  the  light  he  could 
on  this  intricate  puzzle.  So  he  wrote  to  the  county  attor- 
ney to  tell  him  what  he  was  to  do  with  this  surplus,  but 
the  county  attorney  gave  him  no  answer — and  perhaps  for 
the  reason  that  the  defendant  had  been  a  magistrate  for 
more  than  twenty  years,  and  had,  as  the  county  attorney 
said,  "  a  large  experience  as  a  magistrate,"  and  partly,  too, 
as  the  county  attorney  said,  because  "  In  fact  in  matters  of 
practice  I  am  very  apt  to  ask  Mr.  Crabbe  his  opinion." 

Then  he  applied  to  the  law  himself,  and  he  says  he 
turned  to  32  &  33  Vic.  ch.  31,  sec,  15,  D,  which,  as  he  says^ 
provides  that  "  every  person     *     *     shall  be  liable,  on 
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conviction,  to  the  same  forfeiture  and  punishment  as  the 
principal  offender,  &c."  and  he  held,  therefore,  "  that  the 
costs  imposed  were  part  of  the  penalty,"  "  but,"  he  says, 
"  it,  nor  any  any  other  clause,  does  not  state  how  the  costs 
are  to  be  distributed  or  paid." 

I  am  not  much  surprised  he  did  not  get  entire  comfort 
from  the  perusal  of  that  clause,  because  it  provides  that 
aiders  and  abettors  "  shall  be  liable,  on  conviction,  to  the 
same  forfeiture  and  punishment  as  the  principal  offender 
&c."  He  thought  it,  however,  strictly  applicable,  only  by 
some  strange  omission  it  did  "  not  state  how  the  costs  are 
to  be  distributed  or  paid." 

Then  he  thought  that  "  section  89  did  so  to  a  certain  ex- 
tent, but  I  think  it  only  applies  to  the  damage  on  personal 
property." 

That  section  provides,  that  "  When  several  persons  join  in 
the  commission  of  the  same  offence,  *  *  and  each  is 
adjudged  to  forfeit  a  sum  equivalent  to  the  value  of  pro- 
perty, or  to  the  amount  of  the  injury  done,  no  further  sum 
shall  be  paid  to  the  party  aggrieved  than  the  amount  for- 
feited by  one  of  the  offenders  only,"  and  the  rest  shall  be 
applied  in  the  same  manner  as  other  penalties  imposed  by 
a  justice  are  directed  to  be  applied ;  but  he  failed  to  get 
the  necessary  information  from  that  enactment;  and  no 
wonder. 

Then  he  said  the  reason  he  paid  the  town  treasurer  was  : 
"  The  Act  did  not  give  me  any  instructions  how  the  surplus 
costs  should  be  paid  out,  but  in  looking  further  into  the 
Act  in  regard  to  malicious  injury  to  property,  I  saw  there 
a  section  very  similar  to  this,  which  provided  that  the 
penalty  for  the  damage,  whatever  it  was,  should  be  paid 
by  each  one,  but  that  it  should  not  be  paid  over  to  the 
party  to  whom  the  damage  was  done,  but  to  the  town 
treasurer;  and,  although  I  considered  that  that  did  not 
authorize  me  to  do  it,  I  thought  I  had  better  do  it." 

I  do  not  see  any  such  section  in  the  Act,  but  it  is  of  no 
consequence,  as  the  defendant  says  :  "  I  considered  the  Act 
did  not  authorize  me  to  do  it." 
21 — VOL.  XXXI  CP. 
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There  is  no  doubt  the  defendant  has  been  a  very  studious 
reader  of  the  statutes,  but  their  perusal  has  not  been  satis- 
factory to  him,  for  there  is  not  one  of  them,  whether 
applicable  to  the  case  or  not,  which  tells  him  what  it  is  he 
is  to  do  with  this  embarrassing  surplus.  It  does  not  belong 
to  himself,  only  he  has  it.  It  does  not  belong  to  anybody 
he  can  find  out  or  think  of,  and  he  does  not  know  what  to 
do  with  it, — and  yet  he  persists  he  was  quite  right  in 
adjudicating  it  to  be  paid,  and  in  enforcing  its  payment. 

He  is  not  at  a  loss,  however,  for  a  reason  for  charging  each 
defendant  with  the  full  amount  of  the  costs.  He  says,  (I 
give  the  effect  of  it,  for  his  story  is  long) :  "  Suppose  I  had 
divided  the  costs  and  only  one  had  paid  ;  don't  you  see 
there  would  have  been  a  loss  of  the  other  three-fourths;  and 
so  I  had  to  make  them  each  liable  for  the  payment."  If 
this  reasoning  be  sound  as  a  means  for  insuring  the  full 
payment  of  costs,  why  did  he  not  stop  the  further  collec- 
tion when  he  was  paid  the  full  amount  of  the  costs  by  the 
defendant  who  first  paid  him  that  day  ? 

But  he  did  not  stop.  He  went  on  and  collected,  before 
he  left  the  Court  that  day,  payment  successively  from 
numbers  1,  2,  3,  and  4,  till  he  had  $24  in  hand. 

I  am  a  little  surprised  he  was  not  as  careful  of  the  fine 
being  collected,  by  putting  the  aggregate  $20  upon  each  of 
the  parties,  as  he  was  of  the  costs. 

And  it  is  strange,  while  providing  in  this  very  effective 
manner  for  the  full  collection  of  the  costs,  he  did  not  guard 
in  some  way  against  the  possibility  of  their  being  collected 
four  times  over. 

If  this  is  the  practice  of  the  defendant,  and  he  says  it  is 
by  reference  to  his  book,  it  is  plainly  a  practice  which 
he  should  not  continue.    It  is  a  bad  practice. 

I  think  the  act  was  wilfully  done.  I  mean,  in  the 
language  of  the  cases,  that  it  was  wilful  extortion,  and  not 
a  mere  mistake,  that  it  was  an  intentional  wrong  and 
extortion,  and  that  it  was  knowingly  and  fraudulently 
done.  I  think  it  was  wilfully  done  in  its  worst  sense,  and 
so  contrary  to  the  R  S.  O.  ch.  77,  sec.  4. 
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If  the  act  was  done  wilfully,  and  I  have  no  doubt  it  was, 
the  defendant  must  be  an  improper  person  to  be  in  the 
Commission  of  the  Peace. 

And  if  it  were  done  ignorantly  he  is  not  qualified,  be- 
cause unfit  to  be  longer  in  the  commission. 

It  is  impossible  to  read  the  evidence  which  is  stated  at 
length,  because  it  could  hardly  be  believed  that  a  magis- 
trate could  so  act  were  it  not  that  he  has  sworn  to  it  all, 
without  being  convinced  that  the  defendant  acted  wilfully, 
and  against  his  own  better  knowledge,  and  in  direct  viola- 
tion of  his  duty,  and  of  the  law,  and  that  he  has  been 
most  justly  convicted  of  a  single  penalty,  when  it  may  be 
he  might  have  been  subjected  to  a  penalty  in  each  of  the 
four  cases.  I  have  no  hesitation  in  saying  the  rule  must 
be  discharged. 

Galt  and  Osler,  JJ.,  concurred. 


Rule  discharged. 
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GlLDERSLEEVE  V.  McDoUGALL. 

Contract — Cause  of  action — R.  8.  0.  ch.  50,  sec.  94. 

On  19th  March,  1879,  plaintiff,  at  Kingston,  wrote  to  defendant,  at  Mon- 
treal :  11  Please  state  price  for  forging  for  cross-head  for  beam-engine, 
steamer  'Hastings,'  (36  inch  cylinder,  diameter),  to  be  finished  here, 
very  best  material,  telegraph  me  to-morrow."  On  the  20th  defendant 
telegraphed  in  reply:  1 1  Will  forge  cross-head  at  seven  cents  per 
pound."  On  the  same  day  plaintiff  replied  by  letter,  after  admitting 
receipt  of  the  telegram  :  "I  enclose  drawing,  which  explains  itself. 
Please  leave  metal  enough  to  finish  up  to  the  sizes  in  the  drawing  and 
ship  to  me  here  as  soon  as  finished  by  Gr.  T.  R."  On  22nd  defendant 
replied  by  letter  :  "  Yours  of  20th  duly  to  hand,  with  sketch  of  cross- 
head  enclosed.  The  same  will  have  immediate  attention,  and  as  soon 
as  ready  1  will  ship  to  your  address  " 

Held,  that  the  plaintiff's  letter  and  defendant's  telegram  of  the  19th, 
amounted  merely  to  an  enquiry  and  answer  5  that  the  contract  was 
contained  in  the  plaintiff's  letter  of  the  20th  and  the  defendant's  of  the 
22nd,  and  must  be  deemed  to  have  been  made  at  Montreal,  where  the 
final  assent  was  given. 

The  cause  of  action  in  sec.  49  of  the  C.  L.  P.  Act,  R.  S.  0.  ch.  50, 
means  not  the  whole  cause  of  action,  namely,  the  contract  and  breach, 
but  the  act  on  the  defendant's  part  which  gives  plaintiff  his  cause  of 
complaint,  which  in  this  case  was  the  breach  of  the  defendant's  war- 
ranty, that  the  cross-head  was  reasonably  fit  for  the  purpose  for  which 
it  was  manufactured,  it  having  been  delivered  and  used  in  Ontario,  and 
there  proved  to  be  defective. 

Held,  therefore,  that  as  the  breach  of  warranty  occurred  in  Ontario  the 
cause  of  action  arose  there. 

This  was  an  action  tried  before  Osier,  J.,  at  the  last 
Assizes  at  Napanee. 

The  declaration  contained  a  count  for  breach  of  warranty 
that  a  piece  of  machinery,  manufactured  by  the  defendant 
for  a  steamboat  of  the  plaintiff,  should  be  reasonably  fit  for 
the  purpose  for  which  it  was  intended. 

The  plaintiff  resided  in  Kingston,  Ontario,  and  the 
defendant  at  Montreal,  in  the  Province  of  Quebec. 

The  defendant  was  sued  as  a  British  subject  residing  out 
of  the  jurisdiction,  and  shortly  after  the  issue  of  the  writ 
applied  to  set  aside  the  service  on  the  ground  that  the 
cause  of  action  did  not  arise  within  Ontario.  The  applica- 
tion was  refused,  upon  the  plaintiff  undertaking  to  prove 
at  the  trial  of  the  cause  a  cause  of  action  which  arose 
within  Ontario,  or  in  respect  of  the  breach  of  a  contract 
made  therein,  within  the  meaning  of  the  49th  section  of 
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the  Common  Law  Procedure  Act,  R  S.  0.  ch.  50 ;  and  an 
order  was  drawn  up,  in  which  this  undertaking  was 
embodied. 

At  the  trial  the  plaintiff  proved  the  contract  as  stated 
in  the  amended  declaration  by  means  of  letters  and  tele- 
grams which  had  passed  between  himself  and  the  defen- 
dant ;  and  also  proved  that  the  article  manufactured,  after 
having  been  set  up  in  the  boat  for  which  it  had  been  made, 
turned  out  defective  and  broke,  causing  damage. 

The  order  referred  to  was  put  in,  and  the  defendant 
moved  for  a  nonsuit,  on  the  ground  that  the  undertaking 
had  not  been  complied  with. 

The  Judge,  for  the  purpose  of  the  trial,  ruled  that  a 
cause  of  action  had  been  proved  within  the  terms  of  the 
undertaking,  reserving  to  the  defendant  leave  to  move  to 
enter  a  nonsuit. 

The  case  was  proceeded  with,  and  the  plaintiff  had  a 
verdict  for  $85. 

The  evidence,  so  far  as  material,  is  set  out  in  the 
judgment. 

In  Easter  term,  May  19,  1880,  A.  K  Doug  all  obtained 
a  rule  nisi  accordingly. 

In  this  term,  June  1,  1880,  Britton,  Q.C.,  shewed  cause. 
The  contract  here  is  contained  in  the  plaintiff's  letter  of 
the  19th  March,  the  defendant's  telegram  of  the  20th,  and 
the  plaintiff's  letter  of  the  same  date.  The  final  assent  is 
contained  in  the  plaintiff's  letter  of  the  20th  March.  The 
defendant's  letter  of  the  22nd  was  merely  a  ratification 
of  the  contract  already  made.  The  contract  was  there- 
fore made  in  Ontario,  and  the  cause  of  action  arose  there 
under  sec.  49  of  the  C.  L.  P.  Act,  R  S.  O.  ch.  50  :  McGiverin 
v.  James,  33  U.  C.  R  203 ;  O'Donohoe  v.  Wiley,  43  U.  C. 
R  350 ;  Cherry  v.  Thompson,  L.  R  7  Q.  B.  573 ;  Mar- 
shall v.  Jamieson,  42  U.  C.  R  115  ;  Re  Imperial  Land 
Company,  of  Marseilles,  Harris's  Case,  L.  R  7  Ch.  589 ; 
Webb  v.  Sharman,  34  U.  C.  R  410.  The  words  "  cause 
of  action"  under  that  section  do  not  mean  the  whole 
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cause  of  action,  namely  the  contract  and  breach,  but 
the  breach  alone,  and  the  breach  occurred  in  Ontario : 
O'Donohoe  v.  Wiley,  43  U.  C.  R.  350  ;  Jackson  v.  Spittall, 
L.  R.  5  C.  P.  542 ;  Vaughom  v.  Weldon,  L.  R.  10  C.  P.  47. 

Ogden,  contra.  In  order  to  discover  where  the  contract 
was  made,  and  in  which  of  the  letters  it  is  contained,  we  must 
ascertain  when  the  first  step  was  taken  towards  making 
a  contract.  The  plaintiff's  letter  of  the  19th  was  merely 
an  enquiry  as  to  what  would  be  the  price  for  the  cross- 
head.  By  no  form  of  acceptance  could  the  defendant  have 
bound  the  plaintiff  to  have  taken  the  cross-head,  and  the 
defendant's  telegram  of  the  20th  is  not  and  does  not  pre- 
tend to  be  any  more  than  an  answer  to  an  enquiry.  Then 
comes  the  plaintiff's  letter  of  the  same  date,  which  con- 
tains the  diagram  of  the  cross-head  and  in  which  the  order 
is  given.  This  is  the  first  step  in  the  contract,  and  then 
there  is  an  acceptance  by  the  defendant's  letter  of  the 
22nd.  These  two  letters  concluded  the  contract,  and  the 
acceptance  having  taken  place  at  Montreal,  the  contract 
was  made  there,  and  the  cause  of  action  arose  there : 
Noxon  v.  Holmes,  24  C.  P.  541 ;  Thome  v.  Barwick,  16  C. 
P.  369  ;  Willing  v.  Currie,  36  U.  C.  R.  46  ;  Ballantyne  v. 
Watson,  30  C.  P.  529.  The  breach  also  occurred  in  Mon- 
treal, for  the  delivery  was  made  there. 

June  25,  1880.  Osler,  J.,  delivered  the  judgment  of  the 
Court. 

The  sole  point  for  our  decision  is,  whether  the  plaintiff 
has  proved  a  cause  of  action  which  arose  in  Ontario,  or  in 
respect  of  the  breach  of  a  contract  made  therein.  The 
letters  and  telegram  which  passed  between  the  parties 
must  be  referred  to.  All  the  plaintiff's  letters  were  written 
at  Kingston,  and  the  defendant's  letters  and  telegrams 
were  written  at  Montreal. 

The  first  is  a  letter  from  the  plaintiff  to  the  defendant, 
dated  19th  March,  1879,  addressed  John  McDougall,  Mon- 
treal :  "  Please  state  price  for  forging  for  cross-head  for 
beam-engine  str.  Hastings,  (36-inch  cylinder  diameter,)  to- 
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be  finished  here,  very  best  material.  Telegraph  me  to- 
morrow." 

On  the  20th  the  defendant  telegraphed  in  reply  :  "  Will 
forge  cross-head  at  seven  cents  per  pound." 

On  the  same  day  the  plaintiff  replied  by  letter :  "  I  am 
in  receipt  of  your  telegram  in  answer  to  mine,  saying  you 
will  forge  cross-head  at  seven  cents  per  pound,  and  enclose 
drawing  which  explains  itself.  Please  leave  metal  enough 
to  finish  up  to  the  sizes  in  the  drawing,  and  ship  to  me 
here  as  soon  as  possible  per  G.  T.  R." 

To  this  the  defendant  replied  by  letter  on  the  22nd  of 
March  as  follows  :  "  Yours  of  the  20th  duly  to  hand,  with 
sketch  of  cross-head  enclosed ;  the  same  will  have  imme- 
diate attention,  and  as  soon  as  ready  I  will  ship  to  your 
address." 

This  closed  the  correspondence. 

The  defendant  contended  that  the  whole  contract  was 
to  be  found  in  the  letters  of  the  20th  and  22nd  of  March. 
The  plaintiff's  view  was,  that  the  defendant's  letter  of  the 
22nd  of  March  might  be  rejected,  and  that  the  contract 
was  completed  by  the  plaintiff's  letter  to  the  defendant  at 
Montreal  of  the  20th  of  March. 

The  first  thing  is  to  ascertain  at  what  stage  of  this  short 
correspondence  a  complete  contract  arose. 

The  plaintiff's  first  letter,  and  the  defendant's  telegram, 
comprise  merely  an  enquiry  and  an  answer.  Clearly  no 
contract  arose  out  of  them.  The  defendant  was  not  bound 
to  manufacture  the  article,  nor  the  plaintiff  to  accept  it. 
Nothing  was  ascertained  but  the  price . 

The  plaintiff's  letter  of  the  20th  March  was  therefore  the 
first  order  or  proposal.  The  description  of  the  article  to 
be  manufactured  and  other  terms  were  stated  in  it.  Until 
this  proposal  was  accepted  no  one  was  bound,  but  when 
the  defendant  wrote  the  letter  of  the  22nd  of  March, 
accepting  the  plaintiff's  proposal  in  the  terms  in  which  it 
was  made,  there  was  a  completed  agreement. 

These  two  letters  then,  as  the  defendant  contends,  con- 
stitute the  contract. 
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The  cases  of  McOiverin  v.  James,  33  U.  C.  R  203,  210, 
and  ODonohoe  v.  Wiley,  43  U.  C.  R.  350,  shew  that  this 
contract  must  be  deemed  to  have  been  made  in  Montreal, 
that  being  the  place  where  the  final  assent  was  given.  This 
fact,  however,  does  not  decide  the  question  where  the 
cause  of  action  arose. 

In  Jackson  v.  Spittal,  L.  R.  5.  C.  P.  542,  it  was  held  that 
the  expression  "  cause  of  action  "  in  sec.  18  of  the  English 
Common  Law  Procedure  Act,  which  corresponds  with  sec. 
49  of  ours,  does  not  mean  the  whole  cause  of  action,  i.  e., 
contract  and  breach,  but  the  act  on  the  part  of  the  defen- 
dant which  gives  the  plaintiff  his  cause  of  complaint. 

A  difference  of  opinion  existed  in  the  English  Courts  as 
to  the  proper  construction  of  these  words,  and  in  Vaughan 
v.  Weldon,  L.  R.  10  C.  P.  47,  it  was  announced  that  a  con- 
ference of  the  Judges  having  been  held  on  the  subject,  all 
the  Courts  had  agreed,  for  the  sake  of  conformity,  to  act 
upon  the  decision  in  Jackson  v.  Spittal,  and  that  it  was 
sufficient  that  the  breach  of  the  contract  should  have  arisen 
within  the  jurisdiction. 

The  cause  of  action  in  this  case  was  the  breach  of  the 
defendant's  warranty  that  the  forging  manufactured  by 
him  for  the  plaintiff  was  reasonably  fit  and  proper  for  the 
purpose  for  which  it  was  intended.  After  it  had  been  de- 
livered and  used  for  some  time  by  the  plaintiff  in  Ontario, 
it  proved  defective.  The  breach  of  the  warranty,  therefore, 
occurred  in  Ontario  ;  and,  according  to  the  cases  referred 
to,  the  cause  of  action  arose  there,  within  the  meaning  of 
sec.  49  of  the  Common  Law  Procedure  Act. 

The  plaintiff  has,  therefore,  complied  with  his  under- 
taking, and  the  rule  must  be  discharged. 

Rule  discharged. 
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Clench  v.  The  Consolidated  Bank  of  Canada. 

Bank — Transfer  of  account  from  trustee  to  separate  account — Liability  of 

Bank. 

One  McE.,  who  was  the  assignee  of  an  insolvent  estate,  kept  the  estate 
account  as  well  as  his  private  account,  at  the  defendants'  bank.  Certain 
notes  of  the  estate  were  deposited  by  him  with  defendants  for  collec- 
tion, and  the  proceeds  placed  to  the  credit  of  the  estate,  which  McE., 
as  assignee,  drew  out  by  cheque,  and  redeposited  with  defendants  to 
his  private  account,  and  then  used  for  his  own  purposes.  It  did  not 
appear  that  the  bank  derived  any  benefit  from  the  transfer,  or  that 
McE.  was  indebted  to  them. 

Held,  that  defendants  were  not  liable  to  repay  the  amount  to  the  estate. 

This  was  an  action  on  the  common  counts,  brought  by 
the  plaintiff,  as  assignee  of  the  insolvent  estate  of  one  J. 
B.  Gillespie,  to  recover  certain  moneys  claimed  to  be  due 
to  the  insolvent's  estate. 

The  only  plea  was,  never  indebted. 

The  cause  was  tried  by  Morrison,  J.,  without  a  jury,  at 
St.  Catharines,  at  the  Spring  Assizes  of  1880. 
The  facts  were  as  follows  : 

On  the  1st  of  March,  1877,  J.  B.  Gillespie  made  an 
assignment  in  insolvency  to  one  James  McEdwards,  official 
assignee,  who  subsequently  became  creditors'  assignee.  No 
objection  was  made  at  the  trial,  or  on  the  argument,  as  to 
the  form  of  the  action  or  pleadings.  It  was  admitted  the 
notes  in  question  were  in  the  hands  of  McEdwards,  the 
former  assignee  of  the  estate.  These  notes  were  deposited 
for  collection  with  the  defendants :  the  first  on  the  5th  of 
August,  1877 ;  it  amounted  to  $1,544,  and  was  credited  to 
the  insolvent  estate,  the  estate  of  J.  B.  Gillespie.  On  the 
5th  of  September  it  was  withdrawn  by  cheque,  signed 
James  McEdwards,  assignee  estate  of  J.  B.  Gillespie.  On 
the  same  day  that  cheque  for  $1,544  was  deposited  to 
his  own  credit.  As  to  the  second  note,  it  was  deposited 
on  the  5th  of  November,  1877 ;  it  amounted  to  $1,543.99, 
and  was  placed  in  like  manner  to  the  credit  of  the  estate. 
On  the  6th  of  November  this  amount  was  drawn  out  by 
cheque  signed  by  McEdwards,  as  official  assignee,  and  this 
22 — vol.  xxxi  c.p. 


170 


COMMON  PLEAS,  EASTER  TERM,  43  VIC,  1880- 


also  was  deposited  to  the  credit  of  his  own  account.  Mc- 
Edwards  absconded  on  the  17th  of  June,  1878,  and  the 
plaintiff  was  duly  appointed  in  his  place.  Inspectors  had 
been  appointed  on  the  26th  of  March,  1877,  but  no  notice 
of  such  appointment  was  given  to  the  defendants.  McEd- 
wards  had  two  accounts  with  the  defendants,  one  his 
private  account  and  the  other  the  assignee  account.  This 
action  was  brought  because  the  bank  allowed  the  foregoing 
transfers  from  the  one  account  to  the  other  to  be  made. 
The  learned  Judge  found  a  verdict  for  the  defendants. 

In  this  term,  June  2,  1880,  J.  K.  Kerr,  Q.C.,  obtained  a 
rule  nisi  to  set  aside  the  verdict  for  the  defendants,  and 
to  enter  a  verdict  for  the  plaintiff. 

During  the  same  term,  June  4,  1880,  J,  A.  Miller,  (of 
St.  Catharines),  shewed  cause.  The  plaintiff's  contention 
is,  that  the  assignee's  cheques  should  have  been  counter- 
signed by  one  of  the  inspectors.  There  is  no  authority  for 
this.  Here  all  the  money  was  properly  deposited  to  the 
credit  of  the  estate,  in  the  defendants'  bank,  and  the 
money  was  subsequently  paid  out  on  properly  drawn 
cheques  by  the  assignee,  in  his  official  capacity.  It  will 
be  argued  that  the  fact  of  the  money  being  re-deposited 
to  the  assignee's  private  account  was  a  suspicious  circum- 
stance, and  should  have  put  the  bank  on  enquiry ;  but 
the  bank  clearly  had  no  right  to  refuse  payment  of  the 
cheques ;  and  when  once  paid,  and  the  money  came  into 
the  assignee's  hands,  it  was  no  part  of  the  bank's  business 
to  see  how  he  applied  it. 

J.  K.  Kerr,  Q.C.,  contra.  Section  45  of  the  Insolvent 
Act  clearly  contemplates  that  the  moneys  of  the  estate  can 
only  be  drawn  out  of  the  bank  where  deposited  on  the 
joint  cheque  of  the  assignee  and  one  of  the  inspectors. 
The  bank  knew  that  the  money  was  the  money  of  the  in- 
solvent estate,  that  is,  trust  money.  The  deposit  receipt 
shewed  this,  and  therefore  the  bank  could  only  be  dis- 
charged on  paying  out  on  proper  cheques.  The  cheque  of 
the  assignee  alone  was  not  sufficient.  Then  there  is  the 
additional  fact  that  the  money  was  immediately  re-depo- 
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sited  to  the  assignee's  private  account.  This  was  sufficient 
to  put  the  bank  on  enquiry.  The  law  is  laid  down  in 
Morse  on  Banking,  p.  40,  where  it  is  said,  citing  Bodenham 
v.  Hoskyns,  13  Eng.  L.  &  E.  R.  222,  2  DeG.  McN.  &  G.  903, 
that  if  the  same  person  keep  a  trust  account  and  an  indi- 
vidual accoant  at  the  same  bank,  if  the  bank  have  know- 
ledge of  the  trust,  they  are  bound  to  keep  the  two 
accounts  distinct,  even  though  the  trustee  may  endeavour 
to  intermingle  them. 

June  25, 1880.  Galt,  J. — It  appears  to  me  this  action 
has  been  brought  on  the  passage  contained  in  Morse  on 
Banking,  p.  40,  based  on  the  case  of  Bodenham  v.  Hos- 
kyns,  13  Eng.  L.  &  E.  222,  2  DeG.  McN.  &  G.  903,  which 
is  as  follows  :  "  If  the  same  person  keeps  separate  ac- 
counts at  the  same  bank  in  distinct  characters,  the 
one  being  his  individual  account,  and  the  other  being 
kept  by  him  under  any  species  of  trust,  if  the  bank 
has  notice  of  the  nature  of  this  second  account,  it  will 
be  bound  to  keep  the  two  distinct,  even  in  spite  of 
efforts  on  the  part  of  the  trustee  himself  to  intermingle 
them  or  to  transfer  funds  from  his  trust  account  to  his 
private  account.  If  the  bank  permits  him  to  make  such  a 
transfer,  it  will  be  liable  to  reimburse  the  beneficiary  or 
principal  who  has  been  robbed  of  his  property ;  and  if  the 
customer  has  drawn  out  the  fund,  so  that  his  own  account 
no  longer  furnishes  means  of  remuneration  to  the  bank,  it 
will  have  no  recourse  but  to  bear  the  loss." 

On  referring  to  the  case  on  which  this  very  startling 
proposition  is  made,  it  will  be  found  to  be  no  authority 
whatever  for  such  a  general  doctrine.  The  case  was  one 
in  which  the  transfer  was  made  at  the  request  of  the 
bankers  themselves  from  what  they  knew  to  be  a  trust 
estate,  to  cover  a  balance  due  to  them  on  the  customer's 
private  account,  which  was  largely  overdrawn. 

The  true  doctrine  will  be  found  in  Grant  on  Banks  and 
Banking,  pp.  147  to  149,  based  on  the  decision  of  the  House 
of  Lords,  in  Gray  v.  Johnston,  L.  R.  3  H.  L.  1,  where  Lord 
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Westbury  said,  at  p.  14  :  "  The  relation  between  banker  and 
customer  is  somewhat  peculiar,  and  it  is  most  important  that 
the  rules  which  regulate  it  should  be  well  known  and  care- 
fully observed.  A  banker  is  bound  to  honour  an  order  of 
his  customer  with  respect  to  the  money  belonging  to  that 
customer  which  is  in  the  hands  of  the  banker ;  and  it  is 
impossible  for  the  banker  to  set  up  a  jus  tertii  against  the 
order  of  the  customer,  or  to  refuse  to  honour  his  draft,  on 
any  other  ground  than  some  sufficient  one  resulting  from 
an  act  of  the  customer  himself.  Supposing,  therefore,  that 
the  banker  becomes  incidentally  aware  that  the  customer, 
being  in  a  fiduciary  or  a  representative  capacity,  meditates 
a  breach  of  trust,  and  draws  a  cheque  for  that  purpose,  the 
banker,  not  being  interested  in  the  transaction,  has  no  right 
to  refuse  the  payment  of  the  cheque,  for  if  he  did  so  he 
would  be  making  himself  a  party  to  an  inquiry  as  between 
his  customer  and  third  persons.  He  would  be  setting  up 
a  supposed  jus  tertii  as  a  reason  why  he  should  not  perform 
his  own  distinct  obligation  to  his  customer.  But  then  it 
has  been  very  well  settled  that  if  an  executor  or  a  trustee, 
who  is  indebted  to  a  banker,  or  to  another  person,  having 
the  legal  custody  of  the  assets  of  a  trust  estate,  applies  a 
portion  of  them  in  the  payment  of  his  own  debt  to  the 
individual  having  that  custody,  the  individual  receiving 
the  debt  has  at  once  not  only  abundant  proof  of  the  breach 
of  trust,  but  participates  in  it  for  his  own  personal  benefit." 

That  case,  like  the  present,  was  one  of  transfer  from  one 
account  to  another ;  no  money  was  paid  on  the  cheque. 

See  also  the  case  of  Barnes  v.  Addy,  L.  R  9  Ch.  244,  in 
which  Lord  Selborne  said,  at  p.  251  :  "  It  is  equally 
important  to  maintain  the  doctrine  of  trusts  which  is 
established  in  this  Court,  and  not  to  strain  it  by  unreason- 
able construction  beyond  its  true  and  proper  limits.  There 
would  be  no  better  mode  of  undermining  the  sound  doc- 
trines of  equity  than  to  make  unreasonable  and  inequitable 
applications  of  them." 

Now  in  this  case  we  have  to  deal  with  certain  persons 
who  are  trustees,  and  with  certain  other  persons  who  are 
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not  trustees.  That  is  a  distinction  to  be  borne  in  mind 
throughout  the  case.  Those  who  create  a  trust  clothe  the 
trustee  with  a  legal  power  and  control  over  the  trust  pro- 
perty, imposing  on  him  a  corresponding  responsibility. 
That  responsibility  may  no  doubt  be  extended  in  equity 
to  others  who  are  not  properly  trustees,  if  they  are  found 
either  making  themselves  trustees  de  son  tort,  or  actually 
participating  in  any  fraudulent  conduct  of  the  trustee  to 
the  injury  of  the  cestui  que  trust.  But,  on  the  other  hand, 
strangers  are  not  to  be  made  constructive  trustees  merely 
because  they  act  as  the  agents  of  trustees  in  transactions 
within  their  legal  powers — transactions,  perhaps,  of  which 
a  Court  of  Equity  may  disapprove — unless  those  agents 
receive  and  become  chargeable  with  some  part  of  the  trust 
property,  or  unless  they  assist,  with  knowledge,  in  a  dis- 
honest and  fraudulent  design  on  the  part  of  the  trustees. 

Those  are  the  principles,  as  it  seems  to  me,  which  we 
must  bear  in  mind  in  dealing  with  the  facts  of  this  case. 
If  those  principles  were  disregarded,  I  know  not  how  any 
one  could,  in  transactions  admitting  of  doubt  as  to  the  view 
which  a  Court  of  Equity  might  take  of  them,  safely  dis- 
charge the  office  of  solicitor,  of  banker,  or  of  agent  of  any 
sort,  to  trustees. 

In  the  present  case  there  was  no  evidence  that  the  bank 
derived  any  benefit  or  advantage  from  these  transfers,  nor 
was  McEdwards  indebted  to  them. 

Wilson,  C.  J.,  and  Osler,  J.,  concurred. 
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The  Molsons'  Bank  v.  The  Corporation  of  the  Town 
of  Brockville. 

Municipal  Corporations — Fraudulent  act  of  officer  acting  within  scope  of 
authority — Benefit  to  corporation — Liability. 

On  22nd  August,  1879,  the  defendants'  account  at  the  Bank  of  Montreal, 
where  the  corporation  account  was  kept,  was  overdrawn  $1,157.64.  A. 
resolution  of  the  council  was  thereupon  passed,  authorizing  the  mayor 
to  borrow  from  some  banking  institution  a  sum  not  exceeding  $2000, 
to  meet  the  current  liabilities  until  the  taxes  were  available,  and 
authorizing  him  and  the  town  clerk  to  sign  the  necessary  documents 
therefor,  and  to  affix  the  corporation  seal.  On  2nd  September,  a  pro- 
missory note,  in  accordance  with  this  resolution,  was  made,  and  was 
discounted  at  the  Bank  of  Montreal,  and  the  proceeds  placed  to  the 
defendants'  credit.  On  5th  September,  a  similar  note  was  made  and 
discounted  at  the  plaintiffs'  bank,  where  the  defendants  had  kept  an 
account,  but  which  was  virtually  closed,  though  there  was  a  small 
balance  still  remaining  to  their  credit.  The  last  note  was  in  fact 
fraudulently  procured  to  be  made  and  discounted  by  one  T.,  who  was 
the  defendants'  clerk  and  treasurer,  and  who  was  in  default,  to  cover 
up  his  defalcations,  but  of  this  the  plaintiffs  knew  nothing.  T.,  as  such 
treasurer,  then  chequed  out  of  plaintiffs'  bank  $1,656  of  this  amount, 
which  he  deposited  to  the  defendants'  credit  at  the  Bank  of  Montreal, 
and  then  paid  it  out  on  Corporation  cheques  for  authorized  Corporation 
purposes. 

Held,  in  an  action  for  money  had  and  received  that  the  plaintiffs  were 
entitled  to  recover  the  $1,656,  for  that  T.,  though  acting  fraudulently, 
had  acted  in  a  matter  within  the  scope  of  his  authority,  and  the  defen- 
dants had  received  the  benefit  of  the  fraud. 

Action  on  a  promissory  note  for  $2,000,  made  by  the 
defendants,  on  the  5th  of  September,  1878,  payable  to  the 
plaintiffs  at  four  months.   The  common  counts  were  added. 

Pleas. 

1.  To  the  first  count :  denying  the  making  of  the  note. 

2.  To  the  common  counts  :  never  indebted. 
Issue. 

The  cause  was  tried  before  Osier,  J.,  without  a  jury,  at 
Brockville,  at  the  Spring  Assizes  of  1880. 

The  facts  were  that  John  Taylor  was  the  clerk  and 
treasurer  of  the  town  of  Brockville,  and  on  the  22nd  of 
August,  1879,  his  bank  account  as  treasurer,  which  was 
kept  at  the  Bank  of  Montreal  in  Brockville,  was  overdrawn 
to  the  extent  of  $1,157.64.  A  resolution  of  the  council 
was  thereupon  passed,  that  the  mayor  "be  authorized  to  bor- 
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row  of  some  banking  institution  a  sum  not  exceeding  $2,000 
to  meet  the  current  liabilities  of  the  town  until  the  taxes 
for  the  year  are  available,  and  that  the  mayor  and  town 
clerk  do  sign  the  necessary  documents  to  procure  the  said 
loan,  and  affix  the  corporation  seal  thereto  ;  and  also  from 
time  to  time  to  cause  any  renewal  or  renewals  thereof  as 
may  be  required,  and  to  affix  the  corporation  seal  thereto." 
The  resolution  appeared  in  the  town  newspapers. 

On  the  2nd  or  September,  1879,  a  promissory  note  was 
made  at  four  months,  signed  by  the  mayor  and  by  Mr. 
Taylor,  as  town  clerk,  and  the  seal  of  the  town  was  attached, 
payable  to  the  Bank  of  Montreal,  and  duly  discounted  by 
that  bank  on  the  same  day. 

On  the  5th  of  September  a  promissory  note  was  made 
by  the  mayor  and  town  clerk  at  four  months  for  the  like 
sum  of  $2,000,  under  the  town  seal,  and  payable  to  the 
Molsons'  Bank,  and  duly  discounted  upon  that  or  the  fol- 
lowing day. 

Mr.  Taylor,  who  had  formerly  kept  an  account  as  trea- 
surer of  the  town  with  the  Molsons'  Bank,  but  which 
account  was  virtually  discontinued  for  some  months  before 
this  transaction,  had  still  a  small  balance  of  about  $3.48  at 
the  credit  of  that  account. 

He  then  drew  the  foil  owing  cheques  upon  the  Molsons' 
Bank : 

1879,  Septr.   5    $10  00 

6    10  00 

6    (1)    400  00 

8    37  48 

9    (2)    400  00 

"      11    (3)    335  00 

"      13    (4)    330  00 

"      13    10  00 

15    20  00 

15    (5)    200  00 

In  all   $1,752  48 

In  the  Treasurer's  account  with  the  Bank  of  Montreal 
the  following  entries  appeared  to  the  credit  of  that 
-account : 
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1879. 

September  6    (1)  $400  00 

9    (2)    391  00 

9    141  60 

11    (3)    335  00 

13    (4)    330  00 

16    (5)    200  00 

There  was  no  doubt,  from  the  correspondence  of  dates  and 
amounts  of  the  sums  drawn  out  of  the  Molsons'  Bank  and 
deposited  in  the  Bank  of  Montreal,  but  also  from  the  cor- 
respondence of  the  bills  paid  out  by  the  Molsons'  Bank 
with  the  designation  of  the  bills  paid  in  as  deposit  to  the 
treasurer's  credit  with  the  Montreal  Bank  upon  the 
amounts  above  respectively  numbered  1,  3,  4,  that  the 
identical  bills  and  money  which  Taylor,  as  town  treasurer, 
drew  from  the  Molsons'  Bank  he  deposited  in  the  Montreal 
Bank  to  his  credit  as  treasurer  with  that  bank. 

As  to  the  item  numbered  2,  as  above,  it  was  charged 
by  the  Molsons'  Bank  as  paid  out  on  the  9th  of  Sep- 
tember at  $400,  and  there  was  a  credit  on  the  same  day 
in  the  Bank  of  Montreal  of  a  sum  of  $391.  The  plaintiffs 
said  that  the  $391  was  part  of  the  $400.  They  paid  that 
cheque  as  follows  : 

30  x  $4  -  $120 

14  x  $5  =  70 
21  x  $10=  210 

 $400 

The  Montreal  Bank  received  from  the  Treasurer  the  same 
day  the  following  bills  : 

29  x  $4  =  $116 

15  x  $5  =  75 
20  x  $10=  200 

 $391 

And  as  to  item  No.  5 — $200,  it  appeared  Taylor  lent 
Mr.  Schofield,  by  giving  him  a  cheque  on  the  Molsons' 
Bank  on  the  15th  of  September,  $200 ;  and  Mr.  Cole,  the 
chairman  of  the  town  finance  committee,  having  discovered 
the  treasurer  was  a  defaulter,  was  told  by  Mr.  Schofield 
that  the  treasurer  had  lent  him  the  sum  of  $200,  and 
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next  day  Mr.  Schofield  repaid  the  $200  to  Mr.  Cole,  who 
deposited  it  to  the  credit  of  the  treasurer  with  the  Bank 
of  Montreal. 

The  learned  Judge  found  all  these  five  sums  so  credited 
to  the  defendants  with  the  Bank  of  Montreal  were  dis- 
tinctly traced  to  be  and  were  the  moneys  of  the  plaintiffs  ; 
and  that  the  defendants  retained  these  sums  and  used 
them  in  the  ordinary  course  of  their  powers  and  duties. 

He  found  a  verdict  for  the  plaintiffs  for  the  five  sums  as 
credited  in  the  account  with  the  Bank  of  Montreal, 
amounting  to  $1656,  and  for  interest  $53.82 — in  all 
$1709.82. 

The  verdict  was  given  upon  the  common  counts,  and  not 
upon  the  special  count,  because  the  note  was  given  in  fraud 
of  and  without  the  authority  of  the  council. 

In  this  Term,  May  19,  1880,  S.  Richards,  Q.  C, 
obtained  a  rule  calling  on  the  plaintiffs  to  shew  cause  why 
the  verdict  entered  for  the  plaintiffs  should  not  be  set 
aside  and  a  verdict  entered  for  the  defendants. 

During  the  same  Term,  June  2,  1880,  Britton,  Q.  C,  and 
Wood  shewed  cause.  The  plaintiffs  are  entitled  to  recover 
upon  the  note.  If  the  resolution  authorizing  the  borrowing 
of  the  money  had  been  sealed  it  would  have  complied  with 
sec.  393  of  the  Municipal  Act  R.  S.  O.  ch.  174,  as  being  in  sub- 
stance a  by-law  :  Harrison's  Municipal  Manual,  4th  ed.,  p. 
211 ;  and  under  the  circumstances  the  resolution  must  be 
deemed  to  have  been  sealed :  Wright  v.  Sun  Mutual  Ins.  Co., 
29  C.  P.  221,  and  in  appeal  5  App.  R  218.  If,  however,  there 
can  be  no  recovery  on  the  note,  the  plaintiffs  can  recover 
on  the  common  counts.  The  money  was  obtained  by  the 
treasurer,  acting  within  the  scope  of  his  authority,  on  a  note 
properly  signed  in  accordance  with  the  resolution  passed  for 
the  purpose  of  borrowing  the  money  required  by  the  defen- 
dants, and  it  was  placed  to  the  credit  of  the  defendants  at  the 
Bank  of  Montreal,  where  they  kept  their  account,  and  was 
there  paid  out  on  properly  signed  cheques  for  authorized 
corporation  indebtedness.  The  defendants  cannot  repudi- 
23 — vol.  xxxi  c.p. 
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ate  the  authority  of  their  agent  to  procure  the  money,  and 
at  the  same  time  accept  the  benefit  of  his  fraud  :  South 
of  Ireland  Colliery  Go.  v.  Waddle,  L.  R  4  C.  P.  617 ; 
Wade  v.  Corporation  of  Brantford,  19  U.  C.  R  207; 
Brown  v.  Corporation  of  Belleville,  30  U.  C.  R  373  ; 
Lewin  on  Trusts,  8th  ed.,  733  ;  Gore  Bank  v.  Municipal 
Council  of  Middlesex,  16  U.  C.  R.  595  ;  Armstrong  v.  Cor- 
poration of  West  Garafraxa,  44  U.  C.  R  515  ;  Marriot  v. 
Hampton,  2  Sm.  L.  C,  8th  ed.,  431,  444 ;  Oliver  v.  Great 
Western  R.  W.  Co.,  28  C.  P.  143  ;  Western  Bank  of  Scot- 
land v.  Addie,  L.  R  1  H.  L.  145  ;  Atlee  v.  Backhouse,  3 
M.  &  W.  633 ;  Ex  parte  Kingston,  L.  R  6  Ch.  632. 

S.  Richards,  Q.C.,  and  C.  F.  Fraser,  contra.  The  defen- 
dants are  clearly  not  liable  on  the  note,  as  sec.  393  of  the 
Municipal  Act  was  not  complied  with.  There  can  be  no 
recovery  on  the  common  counts.  The  money  was  obtained 
by  the  treasurer  to  cover  up  his  defalcations,  and  had  he 
not  been  in  default  he  would  have  had  no  object  in  obtain- 
ing the  money.  The  plaintiffs  were  well  aware  that  the 
corporation  account  at  their  bank  had  been  closed,  and  that 
it  was  being  kept  at  the  Bank  of  Montreal,  and  also  that 
a  special  form  of  cheque  was  used  for  corporation  pur- 
poses, while  the  money  here  was  chequed  out  of  their  bank 
by  the  treasurer  on  an  ordinary  cheque,  and  this  should 
have  put  them  on  enquiry.  The  only  authority  the  defen- 
dants gave  was  to  raise  one  sum  of  $2000,  and  this  was  to 
be  raised  at  the  Bank  of  Montreal.  If  the  plaintiffs  had 
made  enquiries,  as  they  should  have  done,  they  would 
have  discovered  the  fraud,  and  not  having  done  so,  they 
must  suffer.  The  money  was  obtained  by  the  defendants 
without  any  notice  of  the  fraud,  and  being  paid  over  to 
the  Bank  of  Montreal,  and  then  paid  out  by  them  in  the 
course  of  business,  cannot  now  be  followed.  They  referred 
to  Leake  on  Contracts,  ed.  of  1878,  p.  91 ;  Miller  v. 
Race,  1  Sm.  L.  G,  8th  ed.,  516  ;  Raphael  v.  Bank  of  Eng- 
land, 17  C.  B.  161 ;  Jones  v.  Gordon,  L.  R  2  App.  616; 
Atlee  v.  Backhouse,  3  M.  &  W.  633 ;  Carrie  v.  Misa,  L.  R. 
10  Ex.  153,  L.  R  1  App.  554 ;  Gooderham  v.  Hutchinson, 
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5  C.  P.  241 ;  Gore  Bank  v.  Hodge,  2  C.  P.  359  ;  BicJde  v. 
Mathewson,  26  U.  C.  R  137;  Pennell  v.  Driffill,  4  DeG. 
McN.  &  G.  372. 

June  25,  1880.  Wilson,  C.  J. — There  were  many 
cases  cited  upon  the  argument  which  we  do  not  think 
it  necessary  to  consider,  because  the  point,  in  our  opin- 
ion, to  be  determined  is,  whether  a  principal  can  take 
the  benefit  of  an  act  of  fraud  committed  by  his  agent  while 
acting  within  the  scope  of  his  authority.  The  alleged  act 
of  fraud  is  this  :  Taylor,  the  defendants'  treasurer,  procured 
an  unauthorized  credit  of  $2000  with  and  at  the  Molsons' 
Bank.  That  credit  was  given  to  him  as  treasurer  of  the 
defendants,  the  bank  believing  the  money  was  being  raised 
under  the  resolution  passed  for  that  purpose,  and  not 
knowing  the  money  had  already  been  procured  at  the 
Bank  of  Montreal  or  elsewhere,  and  in  good  faith  under 
the  formal  and  genuine  signatures  of  the  mayor  and  the 
town  clerk  and  the  seal  of  the  corporation.  As  treasurer 
he  then  drew,  from  time  to  time,  sums  amounting  to  $1,656, 
which  he  applied  specifically  to  the  credit  and  benefit  of 
the  defendants'  account  in  and  with  the  Bank  of  Montreal, 
and  the  defendants  have  used  these  moneys  so  fraudulently 
obtained  in  and  upon  their  ordinary  and  lawful  purposes. 
The  plaintiffs  paid  these  moneys  to  Taylor  as  the  treasurer 
and  agent  of  the  defendants,  and  he,  as  such  treasurer  and 
agent,  has,  by  his  transferring  them  to  the  defendants' 
credit  in  the  Bank  of  Montreal,  done  the  same  thing  in 
effect  as  if  he  paid  them  over  in  specie  to  the  defendants 
and  had  put  them  into  their  own  treasury. 

The  defendants  have  profited  by  the  fraud  of  their 
agent,  committed  by  him  in  a  matter  within  the  scope, 
power,  and  duties  of  his  office ;  and  they  say  they  may 
take  the  benefit  of  his  fraud  and  acts,  and  at  the  same  time 
repudiate  both  his  acts  and  fraud.  That,  I  think,  they 
cannot  do.  It  is  not  a  consistent  course  of  action  to  keep 
the  plunder  and  disown  the  thief.  The  treasurer  was  a 
defaulter  and  had  misspent  the  moneys  of  the  defendants, 
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and  to  conceal  his  own  misapplication  and  deficiency  he  re- 
sorted to  this  fraud  upon  the  plaintiffs'  bank,  and  with  the 
moneys  so  wrongfully  procured  from  their  bank  he  kept 
up  his  credit,  and  concealed  for  a  time  his  abuse  of  office, 
by  transferring  these  moneys  to  the  Bank  of  Montreal  with 
which  the  defendants  kept  their  account.  The  defendants 
cannot  retain  these  different  sums  of  money  under  such 
circumstances. 

It  is  a  very  noticeable  fact,  too,  that  the  head  officer  of 
the  corporation — by  his  forgetfulness  we,  of  course,  pre- 
sume—  after  having  signed  a  note  for  $2000,  the  full  sum 
authorized  to  be  raised  by  the  resolution  of  the  council  on 
the  2nd  of  September,  payable  at  the  Bank  of  Montreal, 
signed  a  second  note  on  the  5th  of  September,  the  fraudu- 
lent one,  payable  at  the  Molsons'  Bank  for  the  like  sum  of 
$2000,  when  the  purposes  of  the  resolution  were  already 
answered  and  exhausted ;  and  by  means  of  his  forgetful- 
ness and  negligence  this  fraud  upon  the  plaintiffs  was 
enabled  to  be  perpetrated. 

It  is  very  probable  the  mayor,  who  so  signed  this  second 
note,  may  be  personally  responsible  to  the  plaintiffs  upon 
his  implied  representation  that  he  could,  and,  by  means  of 
the  note,  that  he  did,  legally  bind  the  corporation  to  pay 
the  amount  of  it.  I  refer  as  authorities  to  the  judgment  of 
the  Chief  Baron  and  Baron  Wilde  in  Udell  v.  Atherton,  7 
H.  &  N.  172,  which  is  supported  by  the  later  cases  of 
Banvick  v.  English  Joint  Stock  Bank,  L.  R  2  Ex.  259 ; 
Mackay  v.  Commercial  Bank  of  New  Brunswick,  L.  JR.. 
5  P.  C.  394-410;  Swire  v.  Francis,  L.  K  3  App.  106,  1.13. 

Some  cases  have,  since  the  argument,  been  sent  to  us  by 
the  defendants,  as  we  requested  to  be  done  at  the  argu- 
ment, and  amongst  them  the  cases  of  Thorndike  v.  Hunt, 
3  DeG.  &  J.  563,  5  Jur.  N.  S.  879  ;  Case  v.  James,  29  Beav. 
512,  7  Jur.  N.  S.  616,  869  ;  Ewart  v.  Steven,  18  Grant  35, 
in  Appeal;  and  Johnson  v.  Robarts,  L.  R.  10  Ch.  505,  for 
the  purpose  of  shewing  that  however  wrongfully  the  town 
treasurer  got  the  money  from  the  plaintiffs,  his  subsequent 
payment  of  it  to  the  defendants,  or  to  the  Bank  of  Montreal 
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for  the  defendants,  to  whom  he  owed  it  by  reason  of  his 
former  misapplication  of  the  town  funds,  and  the  receipt  of 
it  by  the  defendants  without  notice,  as  it  is  said,  of  the  source 
from  which  the  money  came,  and  of  the  manner  in  which 
it  was  got  from  the  plaintiffs,  and  in  good  faith,  as  it  is 
said,  constituted  such  receipt  of  it  by  the  defendants  a 
receipt  of  the  money  for  a  valuable  consideration,  and  en- 
titled them  to  keep  it  by  reason  of  their  higher  equity  and 
more  meritorious  claim  to  it  than  the  plaintiffs  have  or  can 
establish  to  it. 

In  this  case  the  money  was  transferred  to  the  Bank  of 
Montreal  as  a  mere  deposit  for  the  defendants,  and  at  the 
dates  when  the  plaintiffs'  money  was  so  deposited  there,  a 
a  credit  stood  to  the  defendants'  account  with  the  Montreal 
Bank  of  about  $800,  so  to  that  extent  the  Bank  of  Montreal 
had  no  claim  upon  the  plaintiffs'  money  so  deposited  there. 
And  even  as  to  the  residue  of  the  plaintiffs'  money  so 
deposited  with  the  Bank  of  Montreal  above  the  $800,  the 
Bank  of  Montreal  made  no  claim.  They  held  the  whole 
of  the  money  at  the  call  of  the  defendants,  and  they  paid 
it  out  accordingly  upon  their  cheques.  And  this  is  not  a 
contest  between  the  two  banks,  which  would  raise  very 
different  considerations,  somewhat  like  to  those  in  the  cases 
just  referred  to  ;  nor  is  it  a  case  in  which  the  payment  has 
been  made  to  a  wrong  party,  nor  in  which  they  have  been 
diverted  to  or  abstracted  from  their  legitimate  purpose,  as 
they  were  in  the  cases  which  we  have  been  referred  to ; 
nor  can  it  be  said  either  that  the  defendants  received  the 
moneys  without  notice  of  the  fraud,  when  the  mayor  and 
town  clerk,  the  former  by  an  act  of  gross  carelessness  and 
the  latter  by  a  positive  fraud,  induced  the  plaintiffs  to  part 
with  their  money,  and  when  both  of  thes3  officials  knew 
they  had  no  right  to  get  that  money,  because  the  money 
had  been  already  raised  from  the  Bank  of  Montreal. 

There  is  no  similarity  between  the  cases  referred  to  and 
this  one. 

In  Thorndike  v.  Hunt  a  person  representing  two  funds, 
.after  wasting  the  assets  of  one  fund  despoiled  the  other 
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fund  to  make  up  the  deficiency  of  the  one  wasted.  The 
fund  so  renovated  was  put  by  the  Court  under  its  own 
protection,  and  the  legal  title  to  the  fund  was  taken  from 
the  trustee.  The  fund  so  benefited  received  the  benefit 
without  notice  and  in  good  faith,  and  it  was  held  the 
fund  despoiled  had  no  claim  on  the  fund  benefited,  be- 
cause the  legal  title  had  passed  to  the  latter  fund  in  good 
faith,  and  for  a  valuable  consideration. 

In  Case  v.  James  the  Court  would  give  no  relief  to  the 
remaining  trustee  of  the  estate  which  was  despoiled  to 
make  good  the  misapplication  of  another  fund,  because  the 
remaining  trustee  had,  by  his  breach  of  trust  in  trans- 
ferring into  bis  co-trustee's  sole  name  the  trust  fund, 
enabled  his  co-trustee,  who  was  sole  trustee  of  the  other 
estate,^to  misappropriate  the  fund  which  was  held  by  the 
two.  But  the  Court  inclined  to  think  that  the  cestui  que 
trust  of  the  estate  despoiled  for  the  benefit  of  the  other 
estate  might  have  a  claim  on  the  benefited  estate,  because 
the  fund  taken  from  the  one  and  given  to  the  other  was 
still  held  by  the  trustee  in  his  own  name  for  the  latter 
estate. 

And  in  Ewart  v.  Steven  the  person  representing 
both  estates,  after  taking  part  of  the  assets  of  the  one 
estate  for  the  benefit  of  the  latter  estate,  actually  paid  it 
away  for  taxes  for  the  latter  estate ;  and  it  was  held  the 
former  had  no  claim  on  the  latter  estate,  as  the  one  for 
which  the  money  was  paid  had  received  it  without  notice 
from  which  it  came  and  were  receivers  of  it  for  value, 
the  persons  so  representing  these  two  funds  being  indebted 
to  each  of  them. 

In  the  case  in  hand,  too,  the  town  got  the  money  direct 
from  the  plaintiffs,  and  got  it  as  a  loan — by  fiaud,  it  is  true 
—and  every  part  of  it  has  been  fairly  applied  to  the  pur- 
poses for  which  it  was  given  by  the  plaintiffs  and  received 
by  the  defendants. 

I  hold  the  defendants  are  bound  to  repay  this  money 
upon  the  clearest  principles  which  regulate  the  transac- 
tions between  debtor  and  creditor  and  the  honest  transac- 
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tions  of  mankind,  and  that  the  plaintiffs  are  right  in 
attempting  to  recover  what  is  justly  their  own  ;  but  I  can- 
not say  the  defendants  are  right  in  resisting  payment,  and 
in  trying  to  shift  the  loss  they  have  sustained  by  their 
agent's  fraud  from  themselves  to  the  plaintiffs. 
The  rule  will  be  discharged. 

Galt  and  Oslek,  JJ.,  concurred. 

Rule  discharged. 


Booth  v.  McIntyre  et  al. 

Railway  chartered  before  Confederation — Rights  of  over  Crown  lands  in  this 
Province— B.  N.  A.  Act,  sees.  91,  92,  101— Canada  Central  R.  W.  Co.— 
Rights  of  as  against  timber  licensee.  ^^^...^ 

The  plaintiff  herein,  a  timber  licensee,  sold  his  interest  in  the  license  and 
limits  to  one  W.,  who  entered  and  cut  timber,  but  the  transfer  was  not 
proved,  and  by  the  regulations  of  the  Crown  Lands  Department  all 
transfers  were  to  be  in  writing  and  subject  to  their  approval,  and  were 
to  be  valid  only  from  such  approval. 

Held,  that  the  legal  title  to  the  limits  and  timber  thereon  was  in  the 
plaintiff,  and  that  W.'s  possession  was  the  plaintiff's,  who  was  entitled 
to  maintain  an  action  for  damage  done  to  the  limits. 

Held,  that  the  Canada  Central  .Railway  acquired  under  their  charter, 
granted  by  the  Act  19  &  20  Vic.  ch.  112  and  subsequent  Acts  relating 
thereto  passed  prior  to  Confederation  the  right,  which  was  preserved 
by  sec.  109  of  the  B.  JM.  A.  Act,  to  enter  on  the  Crown  lands  in  the 
Province  of  Ontario  on  the  line  of  the  railway  included  in  a  subsequent 
timber  license  granted  to  the  plaintiff,  and  to  cut  the  timber  within  six 
rods  of  either  side  thereof,  without  any  restriction  as  to  obtaining  the 
consent  of  the  Lieutenant  Governor  in  Council. 

Semble,  that  in  the  case  ot  railway  companies  within  the  exclusive 
jurisdiction  of  the  Dominion  Parliament,  it  has  the  power  to  confer 
upon  such  companies  the  right  of  constructing  their  lines  through  the 
Crown  lands  of  the  several  provinces  through  which  they  may  pass, 
without  such  consent  of  the  Lieutenant-Governor  in  Council. 

By  sec.  4  of  19  &  20  Vic.  ch.  112,  the  clauses,  amongst  others,  of 
the  Railway  Clauses  Consolidation  Act,  14  &  15  Vic.  ch.  51,  relating 
to  lands  were  incorporated  therewith,  whereby  the  company  was  em- 
powered to  enter  upon  the  Crown  lands  on  the  line  of  their  railway, 
and  to  fell  and  remove  the  trees  standing  thereon,  &c.  By  sec.  8 
of  the  16  Vic.  ch.  169,  possession  of  such  lands  was  not  to  be  taken 
without  the  consent  of  the  Governor  in  Council,  but  it  was  expressly 
provided  that  this  was  not  to  limit  or  affect  the  powers  given  by  the 
special  Act. 

Held,  that  the  last  named  proviso  shewed  that  the  said  section  8  was  not 
to  apply  to  this  company.  • 
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First  count :  trespass  to  certain  timber  limits  of  the 
plaintiff,  described,  and  cutting  and  carrying  away  pine 
timber  thereon. 

Second  count :  trespass  de  bonis  asportatis. 

Third  count  :  trover. 

The  common  money  counts  were  added. 

1.  Not  guilty. 

2.  Lands  not  plaintiff's. 

3.  Goods  not  plaintiff's. 

Seventh  plea  to  the  first,  second,  and  third  counts :  that 
the  lands  in  the  first  count  mentioned  are  public  lands, 
and  that  the  Canada  Central  Railway  Company  contracted 
with  Her  Majest}'  to  build  a  railway  over  them,  known  as 
the  Western  Section  of  the  Canada  Central  Railway  Com- 
pany, and  pursuant  to  the  terms  of  the  contract  assigned 
it  to  the  defendants,  who  entered  upon  and  commenced 
the  work  necessary  to  build  the  railway  and  complete  the 
contract,  and  pursuant  to  the  provisions  of  the  statutes  in 
that  behalf,  surveys  and  levels,  together  with  a  map  or 
plan,  and  book  of  reference  were  made,  &c,  and  deposited, 
&c,  and  in  the  same  was  set  forth  a  general  description  of 
the  lands  through  which  the  said  railway  was  to  pass,  &c, 
and  among  other  lands  mentioned  therein  was  the  land  in 
the  first  count  mentioned.  Averment,  that  all  the  aforesaid 
matters  happened  prior  to  the  granting  of  the  license 
under  which  the  plaintiff  claims :  that  the  license  was 
subject  to  the  condition,  among  others,  that  nothing  there- 
in contained  should  prevent  any  one  from  taking  standing 
timber  within  the  limits  embraced  in  the  license  for  roads 
or  bridges  or  public  works.  Averment  of  performance  of 
conditions  precedent,  and  that  the  defendants,  in  prosecution 
of  the  contract  and  building  of  the  road,  entered  upon  the 
said  lands  and  cut  the  trees,  &c,  where  the  railway  passed, 
and  any  timber  which  might  be  necessary  or  useful  for  the 
construction  of  the  railway,  which  are  the  alleged  trespasses. 
To  the  special  plea  the  defendants  replied  : 

1.  That  the  Canada  Central  Railway  did  not  contract 
with  Her  Majesty  for  the  building  of  the  railway. 
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2.  That  the  Canada  Central  Railway  did  not  not  assign 
the  contract  to  the  defendants. 

3.  That  the  line  of  railway  mentioned  in  the  plea  was 
not  a  road. 

4.  Nor  the  bridges  thereon  bridges  within  the  meaning 
of  the  condition  of  the  license. 

5.  That  the  condition  in  the  license,  relied  upon  by  the 
defendants,  was  subject  to  a  condition  precedent  that  any 
person  taking  the  timber  for  a  road,  bridge,  or  public  work, 
should  first  obtain  the  authority  of  the  Department  of 
Crown  Lands  for  the  Province  of  Ontario  so  to  do,  and 
that  the  defendants  did  not  obtain  such  authority. 

Rejoinder.    1.  Issue. 

2.  To  the  fourth  replication :  that  the  work  was  a  public 
work  within  the  meaning  of  the  conditions  in  the  license. 

3.  To  the  fifth  replication :  that  under  the  statutes  pleaded 
in  the  seventh  plea  the  Canada  Central  Railway  Company 
and  the  defendants,  as  assignees  of  the  contract  therein 
mentioned,  had  full  right  and  power  to  enter  upon  the 
lands  and  cat  down,  take,  &c,  the  timber  for  the  purposes 
of  the  railway  without  the  authority  of  the  Department 
of  Crown  Lands  of  the  Province  of  Ontario. 

Issue. 

The  cause  was  tried  before  Cameron,  J.,  and  a  jury,  at 
Pembroke,  at  the  Fall  Assizes  of  1879. 

It  was  proved  that  the  plaintiff  was  licensee  of  the  timber 
limits  mentioned  in  the  declaration  under  a  license  issued 
on  the  27th  June,  1878,  in  force  from  that  date  until 
the  30th  April,  1879.  This  was  a  renewal  of  a  former 
license. 

The  license  was  subject  to  the  following  among  other 
conditions :  "  That  any  person  or  persons  may  at  all  times 
make  and  use  roads  upon,  or  travel  over,  the  ground 
hereby  licensed. 

"  That  nothing  herein  shall  prevent  any  person  or  per- 
sons from  taking  from  the  ground  covered  by  this  license 
standing  timber  of  any  kind  (without  compensation  there 
for)  to  be  used  for  the  making  of  roads  or  bridges,  or  for 
24 — VOL.  XXXI  CP. 
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public  works,  the  authority  of  the  Department  of  Crown 
Lands  having  first  been  obtained." 

It  was  admitted  that  the  trespass  complained  of  had 
been  committed  within  the  limits  of  the  territory  embraced 
in  the  license  by  the  defendants  or  their  servants. 

It  appeared  that  one  White  had  become  the  purchaser 
of  Booth's  interest  in  the  license  and  limits,  and  had 
entered  upon  the  limits  and  cut  timber  under  the  authority 
of  the  license,  but  had  not  been  recognised  by  the  Crown 
as  the  limit-holder ;  the  plaintiff  alone,  being  known  as 
the  owner. 

The  action  was  brought  in  the  name  of  Booth  as  the 
actual  holder  of  the  license,  White  being  the  beneficial 
plaintiff. 

James  Wortkinqton,  one  of  the  defendants,  deposed  :  **  I 
and  Mclntyre  entered  upon  the  construction  of  this 
western  section  under  the  Act  of  the  Canada  Central 
Railway.  The  works  of  construction,  as  far  as  they  have 
proceeded,  have  been  performed  in  the  manner  indicated 
in  the  contract,  under  the  supervision  of  Mr.  Ridout,  the 
government  engineer,  and  to  his  satisfaction,  and  the  plans 
and  surveys,  and  books  of  reference  have  been  filed  in  the 
office  of  the  Minister  of  Public  Works,  and  in  the  office  of 
the  Clerk  of  the  Peace  at  Pembroke.  The  plan  produced 
commences  at  Pembroke  and  runs  for  twenty  miles.  It 
covers  the  whole  of  the  Booth  limit  and  three  or  four 
miles  beyond.  I  and  Mclntyre  have  no  charter  under 
which  'we  are  building  the  road.  We  are  building  it  under 
the  Canada  Central  charter,  as  we  understood  we  were 
authorized  to  use  the  name  of  the  company.  The  Canada 
Central  Railway  assigned  to  us  their  contract  with  the 
Government,  and  allowed  us  to  deal  directly  with  the 
Government  in  their  name.  The  sixth  clause  of  the  con- 
tract is  one  of  the  clauses  we  rely  upon  as  shewing  an 
assignment  of  the  railway  company's  contract  with  the 
Government.  *  *  As  a  matter  of  fact  we  have  carried 
the  railway  through  this  limit  of  Mr.  Booth's.  We  have 
cut  timber  on  the  line  of  the  railway,  and  on  either  side 
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of  it.  *  *  There  has  been  more  timber  cut  by  squatters 
than  we  have  cut  ourselves.  *  *  A  great  deal  of  pine 
has  been  cut  along  the  line  that  has  not  been  cut  for  the 
railway  at  all." 

At  the  close  of  the  plaintiff's  case  the  defendants 
moved  for  a  nonsuit,  on  the  ground  that  under  the 
original  charter  and  the  subsequent  Acts  of  Parliament 
relating  to  the  railway  company,  the  defendants,  acting 
under  the  company's  charter  and  the  subsequent  Acts,  had 
a  right  to  enter  on  and  take  these  lands,  being  ungranted 
lands  of  the  Crown,  and  to  cut  the  timber,  for  the  purposes 
of  the  railway. 

The  learned  Judge  refused  to  nonsuit,'  and  for  the  pur- 
poses of  the  trial  held  that  the  defendants  had  no  right  to 
enter  on  the  lands  without  having  first  obtained  the  per- 
mission of  the  Commissioner  of  Crown  Lands,  or  without 
compensating  the  plaintiff  for  his  interest  in  the  land. 

The  jury,  who,  during  the  trial  had  a  view  of  the  place 
from  which  the  timber  was  said  to  have  been  taken,  found 
a  verdict  for  the  plaintiff  for  $700. 

In  Michaelmas  Term,  November  20,  1879,  K.  Kerr, 
Q.  C,  obtained  a  rule  to  set  aside  the  verdict  for  the 
plaintiff  and  for  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  law  and  evidence,  and  on  the 
ground  that  the  plaintiff  failed  to  establish  his  title  to 
the  land,  timber  limits,  and  timber  and  property  in  respect 
of  which  the  action  was  brought,  and  that* the  plaintiff 
was  not  shewn  to  have  been  in  possession  of  the  timber 
limits  at  the  time  of  the  alleged  trespasses,  and  that  the 
evidence  established  the  right  of  the  defendants  to  enter 
upon  the  said  limits,  and  cut  the  timber;  or  why  the  verdict 
should  not  be  reduced  to  the  amount  of  the  value  of  the 
trees  cut  outside  the  line  of  the  railway  and  ninety-nine 
feet  on  each  side  of  the  roadway,  pursuant  to  leave  reserved. 

During  this  term,  February  12,  1880,  Bethune,  Q.C., 
shewed  cause. 

J.  K.  Kerr,  Q.C.,  contra. 

The  arguments  sufficiently  appear  from  the  judgment. 
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June  25,  1880.  Osler,  J.,  delivered  the  judgment  of 
the  Court 

We  do  not  agree  in  the  defendants'  contention  that  the 
plaintiff  has  no  title  on  which  he  can  maintain  this 
action  for  the  timber  cut  upon  his  limits,  because  he  had 
sold  the  limits  to  White,  who  was  the  beneficial  plain- 
tiff. The  transfer  to  White  was  not  proved,  and  by  the 
regulations  of  the  Crown  Lands  Department,  proved  at 
the  trial,  all  transfers  must  be  in  writing,  and  are  subject 
to  the  approval  in  writing  of  the  Commissioner  of  Crown 
Lands,  and  they  are  valid  only  from  the  time  of  such 
approval.  The  legal  title  to  the  limits  and  all  the  timber 
thereon  was  in  the  plaintiff.  We  think  that  he  was  in 
possession  by  White,  who  was  certainly  there  with  his 
assent,  and  the  defendants,  in"  our  opinion,  cannot  defend 
themselves  on  the  ground  that  as  between  White  and  the 
plaintiff,  the  former  was  the  beneficial  owner. 

It  is  not  urged  that  the  license  was  not  in  force,  and  it 
seems  to  us  that  the  above  conclusion  follows  from  the 
language  of  the  2nd  section  of  the  Act  R.  S.  0.  ch.  26 
respecting  the  sale  and  management  of  timber  on  public 
lands. 

The  defendants'  second,  third,  and  seventh  pleas  raise 
the  defences  upon  which  they  chiefly  rely. 

In  effect  the  defendants  insist  that  the  trespasses  com- 
plained of  were  committed  by  them  under  the  authority 
of  the  charter  of  the  Canada  Central  Railway  Company, 
and  the  subsequent  Acts  of  Parliament  relating  to  that 
company,  and  in  the  execution  of  the  contract  entered  into 
by  them  with  the  company  for  the  construction  of  that 
part  of  their  railway  known  as  the  Western  Extension ; 
and  that  the  railway  was  being  constructed  as  a  Dominion 
work  under  a  contract  with  the  Dominion  Government. 

For  the  plaintiff  it  was  argued  that  the  work  was  not 
being  prosecuted  as  a  Dominion  work :  that  so  far  as  the 
title  of  the  Canada  Central  Railway  Company  to  enter 
upon  and  take  the  wild  or  ungranted  lands  of  the  Crown 
in  Ontario  depended  upon  Dominion  legislation  it  was 
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inoperative,  or  if  any  right  of  that  kind  was  acquired  it 
could  only  be  exercised  after  the  company  had  obtained 
the  permission  of  the  Lieutenant-Governor  in  Council 
under  the  Railway  Act  of  Ontario,  which  had  never  been 
given.  The  plaintiff  also  asserted,  which  the  defendants 
denied,  that  in  any  event  he  was  entitled  to  compensation 
under  the  Railway  Acts,  for  his  interest  in  the  timber  and 
trees  which  the  defendants  had  taken,  before  they  could 
acquire  any  right  to  enter  upon  his  limits  and  construct  their 
railway. 

The  statutes  relating  to  the  company  have  been  col- 
lected and  very  fully  summarized  up  to  the  date  of  Con- 
federation, in  the  case  of  Canada  Central  R.  W.  Co.  v. 
The  Queen,  20  Grant  273. 

The  original  Act  was  the  19  &  20  Vic.  ch.  112,  passed 
on  the  1st  July,  1856,  entitled  "An  Act  to  provide  for  and 
encourage  the  construction  of  a  railway  from  Lake  Huron 
to  Quebec." 

By  this  Act  fjve  distiact  railway  companies  were  incor- 
porated by  the  name  of  The  Lake  Huron,  Ottawa,  and 
Quebec  Junction  Railway  Company,  each  for  the  share 
mentioned  in  the  Act. 

Sec.  5  enacts  that  "  the  company  hereby  incorporated 
their  servants  and  agents  shall  have  full  power  under  this 
Act  to  lay  out,  construct,  and  complete  a  railway  connec- 
tion between  the  River  Ottawa,  at  Arnprior,  or  some  place 
between  Arnprior  and  Pembroke,  and  the  waters  of  Lake 
Huron  *  *  with  full  power  to  pass  over  any  portion 
of  the  country  between  the  points  aforesaid,  and  to  carry 
the  said  railway  through  the  Crown  lands  lying  between 
the  same!' 

Sec.  4  incorporates  in  the  Special  Act  the  first,  second, 
third,  and  fourth  clauses  of  the  Railway  Clauses  Consoli- 
dation Act,  14  &  15  Vic.  ch.  51,  and  also  the  clauses  {inter 
alia)  with  respect  to  "  Incorporation,"  "  Powers,"  "  Lands 
and  their  Valuation,"  and  declares  that  they  shall  apply  to 
the  new  company  and  their  railway,  "  except  only  in  so 
far  as  they  may  be  inconsistent  with  the  express  enact- 
ments hereof." 
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Nothing  was  done  under  this  Act,  and  on  the  18th  May, 
1861,  another  Act  was  passed,  24  Vic.  ch.  80,  which 
by  the  first  section  incorporated  certain  persons  named 
therein,  together  with  all  such  other  persons,  corporations, 
and  municipalities  as  should  become  shareholders  in  the 
company,  by  the  name  of  The  Canada  Central  Railway  Co. 
This  company  was  declared  (sec.  2)  to  be  in  the  place  and 
stead  of  the  companies  named  in  the  former  Act,  except  as 
regarded  the  Brockville  and  Ottawa  Railway  Company, 
The  Carillon  and  Grenville  Railway  Company,  and  the 
North  Shore  Railway  Company,  therein  named,  which  last 
mentioned  companies,  together  with  the  Canada  Central 
Railway  Company  were  thereafter  to  be  entitled  to  all 
franchises  and  privileges  granted  by  the  former  Act,  except 
in  so  far  as  altered  by  that  Act.  The  first,  second,  third, 
and  eleventh  sections  of  the  former  Act,  the  19  &  20  Yic. 
ch.  112,  were  repealed  so  far  as  they  were  inconsistent  with 
the  provisions  of  the  latter  Act,  and  all  the  remaining 
clauses  of  the  former  Act  not  inconsistent  with  the  latter, 
were  to  be  the  same  as  if  incorporated  in  the  latter  Act. 

By  sec.  4,  the  company  were  authorized  to  lay  out  and 
construct  a  railway  from  such  point  on  Lake  Huron  as 
might  be  found  best  adapted  for  the  purpose,  to  the  City  of 
Ottawa j  and  from  thence  to  the  City  of  Montreal. 

On  the  18th  September,  1865,  another  Act  was  passed, 
29  Vic.  ch.  80,  which,  extended  the  time  for  the  com- 
mencement of  the  railway  for  the  period  of  three  years, 
and  the  period  for  the  completion  of  the  railway  for  five 
years  from  the  passing  of  the  Act,  namely  to  the  18th 
September,  1870,  during  which  time  the  company  might 
enjoy,  exercise,  and  enforce  all  the  rights,  powers,  claims, 
franchises,  and  privileges  theretofore  granted  and  con- 
ferred upon,  or  held,  possessed,  or  enjoyed  by  the  company 
by  under  or  by  virtue  of  the  Act  relating  to  the  company, 
or  by  any  Acts  in  any  wise  affecting  the  same. 

The  next  Act  was  the  29  &  30  Vic.  ch.  104  (1866),  which 
merely  enabled  the  company  within  certain  limits  to 
"locate  the  line  of  the  said  railway  in  the  manner  most 
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advantageous  for  its  interests/'  provided  it  touched  at  the 
points  mentioned  in  the  former  Acts. 

The  company  was  organized  shortly  after  the  passage  of 
the  last  Act,  and  constructed  a  section  of  their  railway  from 
Ottawa  to  Carleton  Place,  and  also  acquired  a  lease  of  the 
railway  for  999  years. 

The  Acts  of  the  Dominion  Legislature  relating  to  the 
company  are  the  following  :  33  Yic.  ch.  52,  passed  on  the 
12th  of  May,  1870. 

Sec.  1  extends  the  time  for  the  deposit  of  maps  and 
plans,  and  books  of  reference  for  two  years,  and  the  time 
limited  by  the  29  Vic.  ch.  80  for  the  completion  of  the 
railway  for  five  years  from  the  1st  of  September,  1870, 
and  thence  until  the  end  of  the  next  session  of  Parliament 
thereafter. 

Sec.  9.  The  Crown  may  at  any  time  assume  the  posess- 
sion  of  the  said  railway  and  works,  and  of  all  the  rights  of 
the  company  on  certain  conditions. 

The  next  Act  was  35  Vic.  ch.  68,  passed  14th  June,  1872. 

Sec.  1  authorizes  the  company  to  slightly  vary  the  line 
of  route  indicated  by  their  charter,  by  continuing  their 
line  of  railway  from  the  village  of  Renfrew  to  such  point 
as  may  be  found  advantageous  directly  south  of  the 
town  of  Pembroke,  but  not  more  than  seven  miles  south 
thereof. 

Sect.  2  authorizes  them  to  construct  a  branch  line  from 
any  point  on  the  existing  line  between  Ottawa  and  Carle- 
ton  Place,  to  any  point  at  or  near  the  village  of  Arnprior, 
and  to  extend  their  line  beyond  Lake  Huron  to  a  point  at 
or  near  Sault  St.  Marie. 

38  Vic.  ch.  67,  passed  8th  April,  1875,  further  extends 
the  time  for  the  deposit  of  maps,  &c,  for  two  years,  and  for 
completion  for  five  years  from  1st  of  September,  1875. 

Sec.  2  authorizes  the  company  to  build  the  railway  on 
the  most  direct  and  feasible  route  from  Renfrew  village 
towards  Lake  Huron,  and  also  to  build  a  railway  to  Pem- 
broke from  the  said  Canada  Central  Railway,  to  be  a  part 
thereof. 


192 


COMMON  PLEAS,  EASTER  TERM,  43  VIC,  1880- 


41  Vic.  ch.  36,  provides  for  the  amalgamation  of  the 
Brockville  and  Ottawa  Railway  Company  with  the  Canada 
Central  Railway  Company,  and  declares  the  former  to  be 
a  work  for  the  general  advantage  of  Canada. 

Reference  may  also  be  made  to  the  Railway  Clauses 
Consolidation  Act,  14  &  15  Vic.  ch.  51,  and  the  Act  16  Vic. 
ch.  169.  By  sec.  3,  the  clauses  of  the  general  Act  incorpo- 
rated with  special  Acts  are  to  form  part  thereof,  save  in  so 
far  as  they  shall  be  expressly  varied  or  excepted  by  such 
Acts.  Sec.  9,  under  the  head  "  Powers,"  enacts  that  the 
company  shall  have  power,  12thly,  "  To  enter  into  and  upon 
any  lands  of  Her  Majesty  without  previous  license  therefor, 
or  of  any  corporation  or  person  whatever  lying  in  the  in- 
tended route  or  line  of  the  railway."  14thly.  "  To  fell  or 
remove  any  trees  standing  in  any  woods,  lands  or  forests, 
where  the  railway  shall  pass,  to  the  distance  of  six  rods 
from  either  side  thereof." 

Sec.  22,    13thly.  "Nothing  herein  contained  shall  affect,  • 
or  be  construed  to  affect,  in  any  manner  or  way  what- 
soever, the  rights  of  Her  Majesty,  her  heirs  and  successors, 
*    *    such  only  excepted  as  are  herein  mentioned." 

The  16  Vic.  ch.  169,  is  entitled,  "  An  Act  in  addition  to  the 
General  Railway  Clauses  Consolidation  Act."  Sec.  8  de- 
clares that  for  avoiding  doubts  under  this  Act,  it  is  not  and 
shall  not  be  lawful  for  any  railway  company  to  take  pos- 
session of,  use  or  occupy  any  lands  vested  in  Her  Majesty 
without  the  consent  of  the  Governor  in  council ;  but  that 
witlr  such  consent  it  is  and  shall  be  lawful  for  such  company 
to  take  and  appropriate  for  the  use  of  their  railway  and 
works,  but  not  to  alienate,  so  much  of  the  wild  lands  of  the 
Crown  not  theretofore  granted  or  sold  lying  on  the  route  of 
the  railway  as  may  be  necessary  for  the  railway,  "  Provided 
always,  that  nothing  contained  in  this  section  shall  be  con- 
strued to  limit  or  affect  any  power  expressly  given  to  any 
railway  company  by  its  special  Act  of  incorporation  or 
any  special  Act  amending  the  same." 

From  the  legislation  which  has  been -referred  to  it  is 
apparent :  (1)  That  the  CanadajCentral  Railway  Company 
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is  a  work  or  undertaking  within  the  exclusive  legislative 
authority  of  the  Parliament  of  Canada,  being  a  line  of  rail- 
way connecting  the  Province  of  Ontario  with  the  Province 
of  Quebec,  or  extending  beyond  the  limits  of  the  Province : 
B.  N.  A.  Act,  sec.  91,  sub-sec.  29 ;  sec.  92,  sub-sec.  10  a. 
(2)  That  the  company's  charter,  for  that  part  of  their  line, 
at  all  events,  which  the  defendants  are  constructing,  is 
prior  to  Confederation,  having  been  conferred  upon  them 
by  Acts  of  the  late  Province  of  Canada. 

In  the  view  I  take  of  the  rights  of  the  parties,  this  case 
does  not  necessarily  involve  a  decision  as  to  the  power  of  the 
Dominion  Parliament  to  confer  upon  those  railway  com- 
panies which  are  within  its  exclusive  jurisdiction,  the 
right  of  constructing  their  lines  through  the  waste  lands  of 
the  Crown  in  the  several  Provinces  through  which  they  may 
run,  without  obtaining  the  permission  of  the  Lieutenant- 
Governor  in  Council  under  R.  S.  0.  ch.  165  sec.  9  subsec. 
3.  When  that  question  is  presented  for  decision  it  may 
be  found  difficult  to  reconcile  the  existence  of  any  effectual 
exclusive  right/- of  legislation  by  the  Dominion  with  the 
existence  of  any  right  of  the  Provincial  Legislature  to  say 
that  such  right  shall  only  be  exercised  sub  modo,  subject 
to  such  checks  or  restrictions  as  the  latter  choose  to  impose. 
Concede  the  right  of  Provincial  interference  in  any  parti- 
cular, and  it  will  not  be  easy  to  stop  short  of  the  conclusion 
that  charters  must  be  obtained  from  both  Legislatures,  a 
result  hardly  consistent  with  the  existence  of  an  exclusive 
right  in  either  :  Valin  v.  Langlois,  3  Supreme  Court  R. 
pp.  15,  16, 18  and  23-53,  and  per  Gwynne,  J.,  p.  89. 

In  the  case  before  us  the  defendants  shelter  themselves 
behind  the  charter  of  the  Canada  Central  Railway,  and 
justify  the  acts  of  which  the  plaintiff  complains  under  the 
authority  of  that  charter,  in  the  construction  of  the  rail- 
way and  works  authorized  thereby.  This  charter,  as  I 
have  already  pointed  out,  was  granted  by  the  Legislature 
of  the  late  Province  of  Canada,  and  it  was  an  existing 
charter  in  full  force  at  the  time  of  Confederation. 

Sec.  109,  B.  N.  A.  Act,  enacts  "  that  all  lands  *  *  belong- 
25 — vol.  xxxi  c.p. 


194  COMMON  PLEAS,  EASTER  TERM,  43  VIC,  1880- 


ing  to  the  several  Provinces  of  Canada,"  &c,  "at  the  Union 
shall  belong  to  the  several  Provinces,"  &c,  "in  which  the 
same  are  situate  *  *  subject  to  any  trusts  existing  in 
respect  thereof,  and  to  any  interest  other  than  that  of  the 
said  Province  in  the  same." 

The  charter  of  the  Canada  Central,  as  appears  from  the 
Acts  which  have  been  already  referred  to,  expressly  conferred 
upon  them  power  to  pass  over  any  portion  of  the  country 
between  Lake  Huron  and  a  point  on  the  Ottawa  river,  and 
to  carry  their  railway  through  the  Crown  lands  lying 
between  the  same:  (19  &  20  Vic.  ch.  112,  sec.  5  ;  24  Vic. 
ch.  80,  sees.  2,  4  ;  29  Vic.  ch.  80  ;  29  &  30  Vic.  ch.  94.) 

By  the  clauses  and  sections  of  the  General  Clauses  Con- 
solidation Act  incorporated  in  their  charter,  they  also  had 
power  to  fell  and  remove  trees  standing  in  any  woods,  &c, 
to  the  distance  of  six  rods  from  either  side  of  the  railway. 

It  was  argued  that  the  power  to  enter  the  lands  of  the 
Crown,  a  power  which  is  also  given  by  the  Railway 
Clauses  Consolidation  Act,  sec.  9  subs.  12,  had  been  made 
by  the  16  Vic.  ch.  169  sec.  8,  subject  to  the  consent  of  the 
Governor  in  Council.  But  the  latter  part  of  that  section 
expressly  declares  that  nothing  contained  in  it  shall  affect 
any  right  or  power  expressly  given  to  any  railway  com- 
pany by  its  special  Act  of  Incorporation,  and  the  clauses 
of  the  General  Railway  Act,  were  incorporated  in  the 
Special  Act  only  so  far  as  they  were  consistent  with  the 
express  enactments  of  the  Special  Act :  Canada  Central 
R.  W.  Co.  v.  The  Queen,  20  Grant  273,  332,  opinion  of 
Blake,  V.  C. 

We  think  the  company  had  the  power,  untrammelled  by 
any  restriction  as  to  obtaining  the  consent  of  the  Governor 
in  Council,  to  enter  upon  the  lands  of  the  Crown  on  the 
line  of  the  railway  and  to  cut  and  remove  trees,  &c, 
thereon,  and  within  six  rods  on  either  side  thereof.  This 
was  a  right  and  interest  they  possessed  at  the  time  of  Con- 
federation, and  such  right  and  interest,  it  appears  to  us, 
was  plainly  preserved  and  protected  by  sec.  109  of  the  B. 
N.  A.  Act  already  referred  to.    The  Crown  lands  through 


AMER  V.  ROGERS  ET  UX. 


195 


which  their  railway  passed  were  subject,  it  may  be  said,  to 
a  trust  existing  in  favour  of  the  company  so  long  as  they 
remained  Crown  lands,  and  to  the  interest  of  the  company, 
being  an  interest  other  than  that  of  the  Province,  in  the 
same. 

The  plaintiff,  therefore,  in  our  opinion,  must  fail  to  recover 
as  to  any  timber  cut  on  the  line  of  the  railway  or  within 
six  rods  on  either  side  thereof. 

As  to  the  damage  caused  by  any  trespass  outside  of  these 
limits,  it  was  stated  that  the  parties  would  be  able  to 
agree. 

Rule  absolute. 


Amer  v.  Rogers  et  ux. 

Husband  and  wife — Action  for  slander  uttered  by  wife — Parties. 

Held,  under  E.  S.  0.  cb.  ch.  125,  that  in  an  action  for  a  tort  committed 
by  a  wife  during  coverture,  tbe  busband  is  not  a  proper  party,  but  the 
wife  must  be  sued  alone. 

Declaration.  First  count :  for  that  the  defendant 
Elizabeth  Rogers,  then  being  the  wife  of  the  defendant 
George  Rogers,  and  while  she  was  such  wife,  falsely  and 
maliciously  spoke  and  published  of  the  plaintiff,  while 
having  a  knife  in  her  hand,  the  words  following,  that  is 
to  say :  "  Just  as  sure  as  this  knife  is  in  my  hand,  Amer 
took  that  money,"  meaning  thereby  that  the  plaintiff  had 
feloniously  stolen  a  certain  sum  of  money,  to  wit :  the  sum 
of  $17.00  from  certain  pedlars  named  Freeman. 

The  second  count  was  the  same  as  the  first,  except  that 
it  charged  the  defendant  with  having  used  the  word  "stole" 
instead  of  <:took"  the  money. 

To  this  declaration  the  defendant  George  Rogers  de- 
murred, on  the  grounds : 
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1.  That  it  does  not  allege  or  shew  any  cause  of  action 
against  the  said  defendant  George  Rogers. 

2.  That  it  does  not  allege  or  shew  any  cause  of  action  in 
respect  of  which  the  said  defendant  George  Rogers  is  liable 
to  the  plaintiff  jointly  with  the  said  defendant  Elizabeth 
Rogers. 

3.  That  it  does  not  allege  any  cause  of  action  against 
the  defendant  George  Rogers,  or  that  he  aided  or  abetted, 
or  in  any  way  made  himself  liable  for  the  wrongful  acts  of 
the  defendant  Elizabeth  Rogers  in  speaking  the  slanderous 
words  in  the  declaration  alleged  to  have  been  spoken  by 
her,  and  which  are  complained  of. 

4.  That  the  said  defendant  George  Rogers  is  not,  merely 
as  the  husband  of  the  said  defendant  Elizabeth  Rogers, 
liable  to  the  plaintiff  for  the  wrong  of  the  said  defendant 
Elizabeth  Roger's  in  speaking  of  the  plaintiff  the  slanderous 
words  in  the  declaration  alleged  and  complained  of,  and 
that  the  plaintiff  cannot  recover  damages  from  the  defen- 
dant George  Rogers  in  respect  of  the  words  so  spoken  by 
the  defendant  Elizabeth  Rogers,  and  that  the  defendant 
George  Rogers  is  improperly  joined  as  a  defendant  in  this 
action. 

On  May  14,  1880,  the  demurrer  was  argued. 
Ogden,  for  the  plaintiff. 
Creelman,  for  the  defendant. 

The  arguments  and  .cases  cited  sufficiently  appear  from 
the  judgment. 

June  8,  1880  (a).  Osler,  J. — The  question  for 
decision  on  this  demurrer  is,  whether  the  husband  is  now 
a  necessary  party  to  an  action  for  a  tort  committed  by  the 
wife  during  coverture. 

There  is  no  reported  case,  that  I  am  aware  of,  in  which 
the  point  has  been  expressly  decided.  Up  to  the  passing 
of  .the  Act  to  extend  the  rights  of  property  of  married 


(a)  Before  Osler,  J.,  sitting  alone  in  Vacation. 
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women,  35  Vic.  ch.  16,  0.,  the  husband  was  undoubtedly  a 
necessary  party  to  such  an  action,  and  the  wife  could  not 
be  sued  alone.  In  considering  whether  any  change  has 
been  effected  by  that  Act  it  may  be  well  to  recall  the  reason 
of  the  rule  and  the  real  position  of  the  husband. 

In  Bishop  on  the  Law  of  Married  Women,  vol.  ii.  sec. 
254,  it  is  said  that  the  statement  to  be  found  in  all  our 
treatises  and  digests,  that  the  husband  is  liable  for  all  the 
torts  of  his  wife  committed  during  coverture,  is  one  of  the 
many  instances  in  which  an  awkward  and  inaccurate  form 
of  stating  legal  doctrine  has  been  carelessly  adopted  by 
some  Judge  or  legal  author,  and  thoughtlessly  handed 
down  and  perpetuated  from  age  to  age.  "It  is  not  true 
speaking  accurately  and  scientifically,  that  the  husband  is 
answerable  for  the  torts  of  his  wife.  *  *  The  liability, 
therefore,  of  the  husband  for  the  wife's  torts  grows  merely 
out  of  the  fact,  that,  by  the  rules  of  the  common  law,  a 
suit  cannot  be  maintained  against  a  wife  alone  during 
coverture." 

In  Head  v.  Briscoe,  5  C.  &  P.  484,  an  action  for  a  libel 
published  by  the  wife,  Tindal,  C.J.,  said,  at  p.  485  :  "  There 
is  no  doubt  *  *  that  a  husband,  so  long  as  the  relation 
of  husband  and  wife  continues,  is  answerable  to  a  third 
person  for  what  is  done  by  the  wife.  *  *  For,  by 
the  law  of  England,  you  cannot  bring  an  action  against  the 
wife  without  joining  the  husband  ;  and  a  man  would  be 
without  remedy  if  he  could  not  sue  the  husband." 

In  Wright  v.  Leonard,  11  C.  B.  N.  S.  258,  the  rule  was 
stated  by  Willes,  J.,  at  p.  266  :  "As  a  general  rule  a  mar- 
ried woman  is  answerable  for  her  wrongful  acts,  *  * 
and  she  may  be  sued  in  respect  of  such  acts  jointly  with 
her  husband,  or  separately  if  she  survive  him.  The  lia- 
bility is  hers,  though,  living  with  the  husband,  it  must  be 
enforced  in  an  action  against  her  and  him,  which,  to  charge 
him,  must  be  brought  to  a  conclusion  during  their  joint 
lives." 

Gapel  v.  Powell,  17  C.  B.  N.  S.,  743,  was  an  action 
against  a  divorced  wife  and  her  former  husband  for  an 
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assault  committed  by  the  wife  during  coverture.  It  was 
held  that  the  husband  was  not  liable. 

Erie,  C.J.,  said,  at  p.  747 :  "  Marriage  does  not  give  a 
cause  of  action  against  the  husband.  Whilst  the  husband 
lives  and  the  relation  continues,  he  must  be  joined  in  all 
actions  for  his  wife's  debts  and  trespasses.  If  the  husband 
dies  the  action  goes  on  against  the  wife.  If  the  wife  dies 
the  action  abates — because  the  husband  is  not  liable."  And,, 
at  p.  784:  "  During  coverture  the  wife  has  no  such  exist- 
ence as  to  enable  her. to  be  a  suitor  in  her  own  right  in  any 
Court;  neither  can  she  be  sued  alone.  For  any  wrong 
committed  by  her  she  is  liable,  and  her  husband  cannot 
be  sued  without  her;  neither  can  she  be  sued  without 
joining  her  husband.  Seeing  that  all  her  personal  pro- 
perty is  vested  in  her  husband,  it  would  be  idle  to  sue  the 
wife  alone:  the  action  would  be  fruitless.  Where  the 
husband  is  joined  for  conformity,  if  he  dies,  the  action 
goes  on  against  the  wife :  but  if  the  wife  dies,  the  action 
abates.  It  is  clear  to  demonstration,  therefore,  that  there 
is  no  cause  of  action  against  the  husband.  He  is  not  liable 
for  the  wrong  ;  but  is  joined  only  by  reason  of  the  universal 
rule  that  the  wife  during  coverture  cannot  be  either  a  sole 
plaintiff  or  a  sole  defendant." 

The  reason,  therefore,  why  the  husband  was  joined  in  an 
action  for  the  wife's  tort  was,  that  by  the  inflexible  rule  of 
the  common  law  the  wife  could  not  be  sued  alone,  and  as 
all  her  personal  property  was,  by  her  marriage,  vested  in 
the  husband,  she  could  have  nothing  out  of  which  a  judg- 
ment against  her  could  be  satisfied.  Nevertheless  she  was 
the  person  really  liable,  and  a  judgment  against  her  was, 
and  is,  a  personal  judgment,  binding  upon  and  enforceable 
against  her  on  becoming  discovert. 

The  Act  of  1859,  Consol.  Stat.  U.  C.  ch.  73,  while  con- 
ferring certain  separate  rights  of  property  upon  a  married 
woman,  and  relieving  her  property  from  the  debts  and 
liabilities  of  the  husband,  provided,  (sec.  3,)  that  nothing 
in  the  Act  contained  should  be  construed  to  protect  the 
property  of  a  married  woman  from  seizure  and  sale  on  any 
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execution  against  her  husband  for  her  torts  ,  and  that  in 
such  case  execution  should  first  be  levied  upon  her  separate 
property. 

There  was  nothing  in  this  Act  which  altered  her  status 
as  a  married  woman,  or  enabled  her  to  bind  herself  as  a 
feme  covert  to  a  greater  extent  than  she  had  formerly  been 
able  to  do,  and  it  was  still  necessary,  in  any  action  against 
her  for  her  tort  to  make  her  husband  a  party. 

Then  came  the  35  Vic.  ch.  16,  now  with  later  amend- 
ments, and  with  the  Consol.  Stat.  U.  C.  ch.  73,  consolidated 
in  the  R.  S.  0.  ch.  125. 

The  20th  section  of  this  Act  enables  a  married  woman 
to  maintain  an  action  in  her  own  name  for  the  recovery  of 
any  of  her  separate  property,  gives  her  the  same  remedies 
against  all  persons  whomsoever  for  the  protection  and 
security  of  such  separate  property  as  if  it  belonged  to  her 
as  an  unmarried  woman,  and  concludes,  "and  any  married 
woman  may  be  sued  or  proceeded  against  separately  from 
her  husband  in  respect  of  any  of  her  separate  debts, 
engagements,  contracts,  or  torts,  as  if  she  were  unmarried." 

The  plaintiff  contends  that  the  language  of  the  latter 
part  of  the  section  is  merely  permissive,  and  that  he  is 
still  at  liberty  to  join  the  husband  as  a  defendant,  if  he 
thinks  proper. 

It  was  not  argued  that  the  action  was  only  maintainable 
against  the  wife  alone  when  she  could  be  proved  to  have 
separate  property. 

The  Act  does  not  enable  her  to  maintain  an  action  in 
her  own  name  for  any  tort  suffered  by  her  unconnected 
with  her  separate  estate.  In  such  actions  the  husband 
must  still  be  a  party  plaintiff. 

The  17th  section  enacts,  that  a  husband  shall  not  by 
reason  of  any  marriage  solemnized  after  the  18th  of  March, 
1872,  be  liable  for  the  debts  of  his  wife  contracted  before 
marriage,  but  the  wife  shall  be  liable  to  be  sued  therefor. 

And  the  18th  section  enacts,  that  a  husband  shall  not  be 
liable  for  any  debts  of  his  wife  in  respect  of  any  employ- 
ment or  business  in  which  she  is  engaged  in  her  own 
behalf,  or  in  respect  of  any  of  her  own  contracts. 
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This  legislation  is  in  a  great  measure  directed  to  reliev- 
ing the  husband  from  all  personal  liability  for  the  wife's 
acts  and  contracts. 

Many  cases  have  been  decided  as  to  the  effect  of  the 
20th  section  upon  the  wife's  power  to  contract,  and,  not- 
withstanding the  very  general  language  of  the  section,  it 
has  been  repeatedly  held  that  her  contracts  are  to  be 
treated  as  having  been  made  merely  with  reference  to  the 
separate  property,  if  any,  to  which  she  was  entitled  at  the 
time  of  making  such  contracts,  and  that  although  she  may 
(and  must)  be  sued  alone  upon  such  contracts,  there  can  be 
no  recovery  against  her  in  personam,  but  the  judgment 
must  be  in  the  nature  of  a  decree  charging  the  separate 
property,  and  awarding  execution  against  that :  Lawson  v. 
Laidlaw,  3  App.  77. 

In  Field  v.  Mc Arthur,  27  C.  P.  15,  which  was  an  action 
against  the  wife  alone  upon  her  promissory  note,  Gwynne, 
J.,  said  :  "The  true  construction"  of  the  section,  "and  of  the 
cases  decided  in  this  Court  upon  that  section,  is,  that  it  is 
in  respect  of  the  separate  property  which  a  married  woman 
has  for  her  own  use,  the  remedies  are  given  both  to  and 
against  her  *  *  the  latter  for  the  recovery  of  satisfac- 
tion out  of  such  property,  by  suit  against  the  married 
woman  separately  from  her  husband,  in  respect  of  any  of 
her  separate  debts,  engagements,  contracts,  or  torts.  The 
true  principle,  as  it  appears  to  me,  to  proceed  upon  in 
actions  against  a  married  woman  sued  separately  from  her 
busband,  is,  to  hold  that  the  plaintiff'  undertakes  to  estab- 
lish that  the  married  woman,  so  sued,  has  *  *  some 
separate  property  for  her  own  use  which  is  available  by 
execution  for  the  plaintiff's  demand,  and  that  such  demand, 
if  in  the  nature  of  contract,  arose  by  rea  on  of  and  upon 
the  faith  of  her  having  such  separate  property.  The  Act 
does  not,  as  it  appears  to  me,  contemplate  that  a  married 
woman  can  contract  as  a  feme  sole,  except  in  respect  of  and 
in  right  of  some  separate  property  which  she  has  to  her 
own  use.  Nor  does  it  contemplate  relieving  the  husband  of 
a  married  woman  having  no  such  separate  property  from 
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all  liability,  and  subjecting  her  alone  to  an  action  in  respect 
of  a  contract  made  by  her  as  his  agent,  or  for  a  tort 
committed  by  her." 

So  far  as  these  observations  relate  to  actions  of  tort 
against  a  married  woman  they  were  unnecessary  for  the 
decision  of  the  case  ;  but  as  indicating  the  opinion  of  a 
very  learned  Judge,  I  should  probably  have  felt  it  to  be 
my  duty  to  be  guided  by  them,  if  there  had  been  no  other 
indications  of  judicial  opinion  on  the  subject. 

In  McFarlane  v.  Murphy,  21  Grant  80,  a  bill  filed 
against  a  married  woman  and  her  husband  to  set  aside  a 
conveyance  made  to  her  on  the  ground  that  it  was  fraudu- 
lent as  against  creditors,  it  was  held  that  the  husband  was 
not  a  necessary  or  proper  party. 

The  Chancellor  observed,  at  p.  83  :  "  The  question  here 
is  not  a  question  of  property  or  civil  rights,  but  a  question 
of  procedure.  In  a  certain  class  of  cases,  at  any  rate,  the 
Legislature  has  declared  that  a  married  woman  may  be 
proceeded  against  separately  from  her  husband,  and  a  new 
rule  of  procedure  has  thus  been  introduced.  The  question 
now  is,  whether  this  Court  can  hold  the  old  rule  to  apply 
in  cases  *  *  where  there  is  no  substantial  reason  for 
retaining  it.    Conformity  is  not  a  substantial  reason." 

In  a  note  to  the  report  it  is  said  that  this  decision  was 
afterwards  followed  by  Proudfoot,  V.C.,  in  a  case  of  Mason 
v.  Trumpeller. 

In  Consolidated  Bank  v.  Henderson,  29  C.  P.  549,  Wilson, 
C.J.,  expresses  the  opinion  that  the  liability  of  the  wife  to 
be  sued  alone  for  her  separate  torts  does  not  depend  upon 
her  having  separate  property. 

And  in  Stone  v.  Knapp,  29  C.  P.  605,  Hagarty,  C.  J., 
inclined  to  the  opinion  that  the  Legislature  had  not,  by 
the  language  of  the  20th  section,  created  a  new  liability 
against  a  married  woman  for  her  tort  or  quasi  tort,  but 
had  merely  allowed  her  to  be  sued  alone  where  formerly 
she  could  only  be  sued  with  her  husband. 

The  observations  of  Richards,  C.  J.,  in  Steels  v.  Hullman, 
33  U.  C.  R  471,  may  also  be  referred  to. 
26 — vol.  xxxi  c.p. 
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The  position  of  a  married  woman,  as  regards  liability  for 
her  separate  contracts  and  for  her  torts  during  coverture,  is 
essentially  different.  She  is  bound  by  her  civil  torts  just 
as  if  she  was  dis-covert,  and  whether  she  has  separate  pro- 
perty or  not.  But  her  contracts,  though  valid  as  against 
her  property,  cannot  be  sued  upon  at  law  or  in  equity, 
either  during  or  after  her  coverture,  so  as  to  bind  her 
person. 

As  the  statute  has  not  enlarged  her  power  to  contract, 
so  it  has  not  interfered  with  her  liability  for  her  torts,  but 
it  has  in  plain  language  removed  her  disability  to  be  sued 
alone.  If  this  disability  has  been  removed,  and  the  hus- 
band has  been  deprived  of  the  interest  which  he  formerly 
had  in  his  wife's  property,  what  reason  longer  exists  for 
making  him  a  defendant  ?  If  he  was  only  joined  for  con- 
formity, not  because  of  any  liability,  but  merely  because 
the  wife  could  not  be  sued  alone,  on  what  ground  is  he  to 
be  made  a  defendant  now  that  she  may  be  sued  alone  T 
Cessat  ration e  cessat  lex. 

It  was  urged  that  the  6th  section  of  the  Act  shewed  that 
the  husband  might  still  be  properly  joined  as  a  defendant, 
his  property  being  liable  to  execution  after  the  wife's  sepa- 
rate property  has  been  exhausted.  That  section  was  taken 
from  the  Consol.  Stat,  of  Upper  Canada,  ch.  73,  sec.  3. 

It  appears  to  me  that  full  effect  is  given  to  it  by  apply- 
ing it  to  those  cases  in  which,  at  the  time  of  passing  the 
35  Vic.  ch.  16,  judgment  had  been  obtained  against  hus- 
band and  wife  for  the  wife's  tort.  As  the  law  then  stood 
the  wife's  property  was  available  to  the  creditor,  and  he 
had  the  additional  advantage  of  being  able  to  obtain  a 
judgment  against  the  husband  as  well  as  the  wife.  It 
could  hardly  have  been  the  intention  of  the  Legislature,  in 
enacting  that  the  wife  might  be  sued  alone  for  her  tort, 
merely  to  give  the  plain  till  the  option  of  taking  a  proceed- 
ing which  would  be  less  beneficial  to  him;  and  it  would  be 
needless,  for  the  purpose  of  affecting  the  wife's  separate 
property,  to  enact  that  she  might  be  sued  alone  only  when 
she  had  separate  property,  for  such  property  was  already 
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liable  to  be  taken  in  execution  upon  a  joint  judgment 
against  herself  and  her  husband. 

Looking  at  the  cases  in  our  own  Courts  which  have  been 
referred  to,  it  appears  to  me  that  I  am  at  liberty  to  express 
my  own  opinion  as  to  the  effect  of  the  Act,  and  for  the 
reasons  I  have  already  stated  I  think  that  in  such  an  action 
as  this  the  husband  is  not  a  proper  party,  and  that  the  wife 
must  be  sued  alone. 

The  defendant  is  therefore  entitled  to  judgment  on  the 
demurrer. 

J udgment  for  defendant. 


Toronto  Hospital  Trustees  v.  Denham  et  al. 

Landlord  and  tenant — Breach  of  covenant  not  to  assign,  &c — Ejectment — 
Recovery  limited  to  land,  and  not  to  buildings  thereon. 

The  plaintiffs,  owners  in  fee  of  certain  land,  on  the  30th  of  October,  1866, 
leased  it  for  21  years  to  one  B.  by  a  lease  under  the  Short  Form  Act,  con- 
taining covenants  to  pay  rent  and  not  to  assign  or  sub-let  without  leave. 
By  a  deed  of  the  same  date,  after  reciting  the  lease  and  an  agreement 
of  B.  to  purchase  buildings  on  the  land  for  $1,400,  the  plaintiffs  con- 
veyed the  said  buildings  to  B.,  his  executors,  administrators,  and 
assigns.  B.  then  mortgaged  the  premises  to  H.,  and  afterwards  as- 
signed his  interest  to  C,  who  assigned  to  G.  H.,  and  G.  H.  assigned  to 
M.  This  last  assignment  was  objected  to  by  the  plaintiffs,  who  brought 
ejectment  against  the  defendant  D.,  who  was  in  possession  of  the  build- 
ings under  a  verbal  lease  from  B.,  for  the  forfeiture  occasioned  by  such 
assignment,  as  also  for  non-payment  of  rent.  While  a  rule  nisi  to  set 
aside  their  verdict  was  pending  the  plaintiffs  obtained  a  decree  in  Chan- 
cery, by  which  the  conveyance  to  B.,  so  far  as  it  conveyed  the  land  on 
which  said  buildings  stood,  was  declared  to  be  a  mistake,  and  was 
rectified  so  as  to  pass  only  a  chattel  interest  in  said  buildings,  and  no 
estate  in  the  land. 

Held,  that  the  plaintiffs  were  entitled  to  recover  for  the  breach  of  the 
covenant  not  to  assign,  &c,  but  that  under  the  circumstances  their 
recovery  must  be  limited  to  the  land  alone  and  not  to  the  buildings 
thereon,  and  that  therefore  they  could  not  enter  into  said  buildings  or 
remove  the  defendant  therefrom. 

Ejectment  for  part  of  the  Hospital  land  in  the  city  of 
of  Toronto. 
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The  plaintiffs  claimed  title  by  patent  from  the  Crown, 
and  also  under  forfeiture  of  a  lease  made  by  them  to  one 
Byron  S.  Blake,  dated  31st  of  October,  1876,  for  the  breach 
of  the  covenants  to  pay  rent,  and  not  to  assign  or  sub-let 
without  leave. 

The  defendant  E.  C.  Denham  claimed  title  by  virtue  of  a 
verbal  sub-lease  from  the  said  Byron  S.  Blake.  The  defen- 
dant also  denied  the  alleged  forfeiture,  and  claimed  that 
if  any  forfeiture  had  taken  place  it  had  been  waived. 

The  plaintiffs  were  owners  in  fee  of  the  land.  They 
leased  it,  on  the  30th  of  October,  1876,  to  Byron  S.  Blake 
by  indenture,  under  the  Act  relating  to  Short  Forms  of 
Leases.  The  term  was  for  twenty-one  years,  from  the  18th 
of  October,  1876,  at  the  yearly  rental  of  $170.25,  payable 
half-yearly.  There  were  covenants  to  pay  rent,  and  not  to 
assign  or  sublet  without  leave  ;  with  a  proviso  for  re-entry 
on  non-payment  of  rent  or  non-performance  of  covenants. 

By  an  indenture,  dated  30th  of  October,  1876,  the 
hospital  trustees — after  reciting  the  previous  lease,  and  that 
by  a  separate  agreement  the  trustees  sold  to  Blake,  who 
purchased,  "  the  buildings,  out-houses,  and  fixtures  in  and 
upon  the  said  land  and  premises,  at  and  for  the  sum  of 
$1,400," — conveyed  to  Blake  for  the  said  consideration, 
"  his  executors,  administrators,  and  assigns,"  the  said  build- 
ings, &c,  before  mentioned,  "  to  hold  the  same  and  every 
part  thereof,  with  the  appurtenances,  and  all  the  right,  title, 
and  interest  of  the  said  parties  of  the  first  part  therein  as 
aforesaid,  unto  and  to  the  use  of  the  said  party  of  the 
second  part,  his  executors,  administrators,  and  assigns ;" 
the  trustees  covenanting  that  they  had  done  no  act  to 
encumber. 

Blake,  on  14th  April,  1877,  mortgaged  to  E.  Henderson 
and  his  brother,  the  said  premises,  which  mortgage  was 
still  outstanding  and  unpaid,  and  in  default.  The  trustees 
assented  to  the  mortgage.  The  mortgage  contained  a  pro- 
viso that  until  default  in  any  of  the  matters  therein 
provided  for,  Blake  should  have  quiet  possession. 

Blake  then  assigned  his  interest  on  the  7th  of  July,  1877, 
to  Thomas  Churchill. 
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Churchill,  on  20th  August,  1878,  assigned  to  George 
Hamilton.  The  trustees  did  not  object  to  the  validity  of 
any  of  these  convej^ances,  as  having  been  made  without 
their  assent. 

Hamilton,  on  22nd  November,  1879,  assigned  to  George 
B.  Millar,  to  which  the  trustees  had  not  consented ;  and 
this  last  assignment  was  treated  as  a  cause  of  forfeiture 
by  the  plaintiffs,  and  also  for  the  non-payment  of  rent. 

The  verdict  was  for  the  plaintiffs. 

In  Hilary  Term,  February  6, 1880,  W .  A.  Foster  obtained 
a  rule  nisi  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  and  a  verdict  entered,  for  the  defendant  E.  C.  Denham, 
pursuant  to  the  Common  Law  Procedure  Act,  on  the  grounds 
following :  1.  That  the  plaintiffs  are  estopped  and  barred 
from  exercising  any  right  of  entry  in  the  land  by  reason 
of  having  transferred  the  buildings  thereon  and  conveyed 
the  same  in  fee,  which  carried  the  freehold  to  the  lessee, 
Blake.  2.  That  the  assignment  of  the  equity  of  redemp- 
tion was  not  and  is  not  an  assignment  requiring  the  assent 
of  the  plaintiffs  ;  or  in  the  event  of  the  verdict  being  sus- 
tained only  as  to  breach  of  covenant  for  non-payment  of 
rent,  then  that  proceedings  herein  be  stayed  upon  the 
defendant,  Denham,  paying  the  arrears  of  rent  and  the 
costs,  pursuant  to  the  statute  in  that  behalf. 

During  the  same  Term,  February  18,  1880,  H.  D.  Gamble 
shewed  cause.  As  to  the  first  ground  taken  in  the  rule.  The 
words  limiting  the  estate  in  the  buildings  to  Blake  are  insuf- 
ficient to  pass  the  fee.  Upon  the  whole  construction  of  the 
deed  it  is  evident  that  only  a  chattel  interest  was  intended 
to  pass,  and  effect  should  be  given  to  that  intention.  Even 
if,  on  a  fair  construction  of  the  deed,  the  fee  was  intended  to 
pass,  the  proper  construction,  reading  the  lease  and  deed 
together,  is  that  the  lessee  should  stand  in  just  the  same  posi- 
tion as  one  who  has  leased  lands  and  subsequently  erected 
buildings  thereon.  At  all  events,  the  defendant  is  estopped 
by  her  notice  of  title  from  setting  up  this  defence  :  Earl  of 
Derby  v.  Taylor,  1  East  502  ;  Smith's  Real  and  Personal 


206 


COMMON  PLEAS,  EASTER  TERM,  43  VIC,  1880- 


Property,  vol.  i.,  p.  71,  sec.  167;  Williams  on  Real  Property, 
11th  ed.,  p.  141  ;  R.  S.  0.  ch.  51,  sees.  6  and  9.  As  to  the 
second  ground  ;  the  assignment  of  the  equity  of  redemption 
being  in  effect  the  assignment  of  the  lease,  is  such  an  as- 
signment as  would  create  a  forfeiture  and  give  a  right  to 
re-enter.  By  the  consent  given  to  the  mortgagee  the 
plaintiffs'  right  of  re-entry  was  reserved.  It  is  evident 
this  was  the  intention  of  the  parties,  from  the  fact  of 
the  lessees  having  always  come  heretofore  for  the  consent. 
He  also  referred  to  Roe  dem.  Dinghy  v.  Sales,  1  M.  &  S. 
297 ;  Mayor,  Sc.,  of  Carlisle  v.  Blamire,  8  East  487,  495. 
If  the  defendant's  contention  is  correct,  all  that  is  neces- 
sary to  defeat  the  whole  object  of  the  covenant  not  to 
assign  is  to  create  a  mortgage  and  keep  it  outstanding, 
and  the  mortgagor  can  assign  his  equity  of  redemption 
without  reference  to  the  lessors. 

W.  A .  Foster,  contra.  There  was  no  breach  of  the  cove- 
nant against  assignment  without  leave.  Prior  to  the  alleged 
breach  Blake  had  assigned  the  lease  by  way  of  mortgage,  and 
the  mortgagee  became,  as  assignee,  liable  on  the  covenants. 
Before  the  execution  of  the  mortgage  Blake  had,  under  his 
lease,  an  estate  in  the  land :  Smith,  L.  &  T.,  2nd  ed.,  379. 
But  after  mortgaging  he  had  but  a  personal  right  of  redemp- 
tion, and  not  an  estate  :  Paget  V.  Ede,  30  L.  T.  N.  S.  228, 
229.  The  assignment  which  is  alleged  as  a  breach  was 
merely  an  assignment  of  an  equity,  and  did  not  come 
within  the  covenant,  the  covenant  and  proviso  for  re-entry 
referring  to  complete  alienation  of  the  legal  estate  :  Doe 
dem.  Pitt  v.  Hogg,  4  D  &  R.  226.  In  the  assignment  of  the 
buildings  by  the  plaintiffs  to  Blake  there  is  a  covenant 
against  incumbrances  which  is  effectual  to  cover  leases 
forfeitures,  &c.  :  R.  S.  0.  ch.  102,  p.  984  ;  Rawle  on  Cove- 
nants, 4th  ed.,  98  ;  and  is  equivalent  to  a  recital  that  the 
plaintiffs  had  done  nothing  that  would  enable  them  to 
defeat  the  grantee's  title  or  possession.  A  covenant  which 
cannot  operate  directly  may  operate  indirectly  as  an  es- 
toppel. If  so  the  plaintiffs  are  estopped  from  taking 
advantage  of  a  forfeiting  clause  in  the  lease  of  the  land 
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which  they  had  covenanted  against  in  the  subsequent  as-' 
signment  of  the  buildings :  Doe  dem.  Irvine  v.  Webster, 
2  U.  C.  R.  224 ;  Trust  and  Loan  Co.  v  Ruttan,  1  Sup. 
Ct.  R.  564,  584,  per  Strong,  J.  The  sale  and  assignment  of 
the  buildings  is  a  bar  to  plaintiffs'  exercising  a  right  of 
entry  on  the  land,  as  there  can  be  no  entry  on  the  land 
without  entry  on  the  buildings.  The  execution  of  the  two 
instruments  worked  a  severance.  In  ejectment  the  right 
of  actual  possession  is  in  question,  and  a  sheriff  under  a 
hab.  fac.  pos.  would  remove  the  occupants  of  the  buildings  : 
Cole  on  Ejectment,  345.  If  the  plaintiffs  enter  they  enter 
as  of  their  old  estate,  when  they  owned  both  the  buildings 
and  land.  This  would  defeat  their  sale  and  deprive .  the 
vendee  of  the  possession  and  enjoyment  of  his  purchase. 
To  permit  this  to  be  done  would  be  enabling  the  plaintiffs 
to  derogate  from  their  own  grant :  Cameron  v.  Hunter,  34 
U.  C  R.  121 ;  Sherboneau  v.  Beaver  Mutual  Fire  Insur- 
ance Co.,  30  U.  C.  R.  472  :  Dumpor's  Case,  1  Sm.  L.  C, 
8th  ed.,  47.  AThe  exercise  of  a  right  of  entry  is  inconsistent 
with  and  repugnant  to  the  plaintiffs'  grant  of  all  right  of 
possession  :  Brown  v.  Stuart,  12  U.  C.  R.  510.  By  the 
terms  of  the  assignment  of  the  buildings  the  fee  in  the 
land  passed,  as  an  assignment  may  have  such  operation  : 
Fraser  v.  Fraser,  14  C.  P.  70.  At  all  events  there  is  a 
right  in  the  defendant's  lessor  to  the  possession  for  the 
purpose  of  the  removal  of  the  buildings.  The  right  of 
removal  is  an  interest  in  land  :  Cornish  v.  Stubbs,  L.  R.  5 
C.  P.  334;  Stansfeld  v.  Mayor,  &c,  of  Portsmouth,  4  C.  B. 
N.  S.  120. 

June  25,  1880—  Wilson,  C.  J.,  delivered  the  judgment 
of  the  Court. 

The  case  was  argued  before  us  last  term. 

The  full  form  of  the  statute  of  the  marginal  words, 
with  proviso  for  re-entry  on  non-payment  of  rent,  or  non- 
performance of  covenants,"  applies  to  the  breach,  as  well 
as  the  non-performance,  of  covenants — that  is,  to  acts  as 
well  of  omission  as  of  commission — and  extends  therefore 
to  the  assignment  without  license. 


208  COMMON  PLEAS,  EASTER  TERM,  43  VIC,  1880. 


The  assignment  complained  of  is  the  assignment  made 
by  Hamilton  to  Millar,  in  November,  1879,  Hamilton 
being  an  assignee  under  Blake,  the  mortgagor,  who  had  a 
legal  interest  in  the  buildings  and  land  until  default  by 
the  terms  of  the  proviso,  and  also  the  equity  of  redemp- 
tion vested  in  him  in  the  land  and  buildings.  By  the 
unauthorized  assignment,  he  forfeited  his  interest  in  the 
land,  but  not  of  the  buildings  or  land  on  which  they  are, 
and  the  plaintiff  had  the  right  to  re-enter  for  that  cause 
upon  such  land,  but  not  on  the  buildings  or  land  on  which 
they  stand. 

The  marginal  words  that  the  lessee  "  will  not  assign  or 
sub-let  without  leave,"  which  are  in  the  lease  to  Blake, 
mean  "  that  the  lessee  shall  not  nor  will  during  the  said 
term  assign,"  &c.  In  words,  it  applies  to  the  lessee  only, 
and  not  to  his  assignee.  But  as  the  covenant  is  one  which 
runs  with  the  land,  the  assignees  are  bound  although  not 
named :  Williams  v.  JEarle,  L.  R.  3  Q.  B.  739. 

Since  the  case  was  argued,  the  plaintiffs'  solicitor  has 
handed  to  us  a  decree  or  copy  of  decree  of  the  Court  of 
Chancery  made  on  the  25 th  of  February,  1880,  upon  bill 
and  answer  between  the  now  plaintiffs  as  plaintiffs,  and 
George  A.  Hamilton,  James  Henderson,  Elmes  Henderson, 
and  George  B.  Millar  as  defendants,  by  which  the  deed 
from  the  now  plaintiffs  to  Blake,  so  far  as  it  conveyed  the 
land  on  which  the  buildings  in  the  said  deed  stood  and 
stand,  was  a  mistake,  and  that  the  deed  be  rectified 
accordingly,  so  as'  only  to  pass  a  chattel  interest  in  the 
said  buiidings,  and  no  estate  whatever  in  the  land  on 
which  they  are  built. 

Beading  the  deed  so  amended,  it  appears  that  Blake 
acquired  an  estate  in  the  buildings,  but  not  in  the  land 
on  which  they  stand,  to  him,  his  executors,  administrators, 
and  assigns,  which  must  convey  a  chattel  interest  only. 
When  the  chattel  interest  will  end  is  not  very  clear,  for  a 
chattel  interest  may  extend  beyond  the  duration  of  a  life, 
as  when  lands  are  given  to  executors  to  pay  debts,  their 
estate,  although  only  a  chattel  interest,  will  go  to  the 
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executors  of  executors  until  the  debts  are  paid ;  and  so, 
also,  tenants  by  elegit  take  but  chattel  interests  until  their 
debts  are  satisfied :  Co.  Litt.  42  a. 

The  rectification  of  the  deed  reserving  the  land  on  which 
the  houses  stand  to  the  plaintiffs,  cannot  well  be  benefi- 
cially enjoyed  by  them  so  long  as  the  buildings  stand  where 
they  do.  The  houses,  at  any  rate,  are  still  not  within  the 
demise,  and  the  plaintiffs  can  make  no  entry  upon  them. 

As  the  parties,  defendants,  to  the  bill  in  Chancery,  have 
put  in  answers,  got  the  case  set  down,  heard,  and 
decreed  upon  in  a  very  few  days,  no  doubt  by  consent,  the 
plaintiffs  may  now  consider  in  as  friendly  a  spirit  whether, 
when  they  get  rid  of  the  defendants,  which  it  is  apparently 
their  chief  object  to  do,  they  should  not  make  some  differ- 
ent arrangement  by  making  a  demise  of  buildings  and  land 
together,  giving,  reserving,  or  preserving  such  rights  to  the 
parties  interested  in  the  buildings,  equivalent  to  those 
which  they  now  have,  so  as  not  to  embarrass  the 
plaintiffs  in  entering  upon  the  buildings  for  default,  and 
distraining  in  and  upon  the  buildings  and  goods  there  for 
rent,  with  a  special  provision  in  case  of  forfeiture  of  the 
lease  that  the  parties  interested  in  the  buildings  shall  get 
in  some  form  the  benefit  of  their  interest  therein. 

We  suggest  this  because  the  late  proceedings  in  Chan- 
cery, in  which  Hamilton  and  Millar  are  made  parties  to 
the  proceedings,  and  are  assenting  parties  to  the  amend- 
ment of  the  deed,  seem  to  us  very  like  an  acceptance  by 
the  plaintiffs  of  them  as  parties  rightfully  interested  in  the 
demised  premises,  and  a  waiver  of  the  forfeiture  relied 
upon  in  this  action,  in  equity  at  any  rate,  although  it  may 
not  and  cannot  be  so  at  law.  Would  that  Court  now  permit 
the  plaintiffs  to  file  a  bill  declaring  the  forfeiture  after  having 
filed  the  bill  for  rectification  of  the  deed  in  which  no  for- 
feiture is  set  up,  but  in  which  the  parties  are  treated  as 
rightfully  interested  in  the  premises  ?  We  do  not  think  it 
would,  and  in  such  a  case  the  possession  should  not  be 
changed,  although  the  plaintiffs  may  be  entitled  to  the 
costs  of  the  action. 

27 — vol.  xxxi  c.p. 
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The  plaintiffs  having  arranged  amicably  with  all 
other  parties  should  .  now  arrange  peaceably  with  the 
defendants  and  end  this  litigation,  as  well  as  unravel  some 
little  complication  in  which  the  case  is  certainly  placed. 
It  has  lately  been  communicated  to  us  this  cannot  be  done. 

The  plaintiffs  may  retain  their  verdict,  but  they  can 
take  possession  of  the  land  only  and  not  the  houses 
conveyed  by  them  to  Blake,  and  they  will  not  be  able  to 
remove  the  defendants  from  the  dwelling-house  which 
they  conveyed  to  Blake. 

Rule  accordingly. 


McLennan  v.  Hannum. 

Landlord  and  tenant — Real  landlord — Evidence — Attornment — Mortgage 
though  absolute  deed  in  form — 11  Geo.  II.  ch.  19,  sec.  11. 

In  replevin  the  defendant,  who  had  mortgaged  the  demised  premises  to 
one  E.,  claimed  as  landlord,  under  a  lease  alleged  to  have  been  made  by 
him  subsequent  to  the  mortgage,  three  quarters'  rent,  which  had  been 
paid  by  the  tenant  to  E. 

Held,  that  the  evidence,  set  out  below,  shewed  that  E.,  was  the  original 
and  actual  lessor  or,  at  all  events,  that  previous  to  the  payment  of 
the  rent  avowed  for,  the  tenant  had  attorned  to  E.  with  the  defen- 
dant's consent. 

Qucere,  whether  a  conveyance  absolute  in  form,  though  a  mortgage  in 
fact,  comes  within  the  Act  11  Geo.  II.  ch.  19,  sec.  11,  so  as  to  authorize 
the  mortgagee  to  give  notice  to  and  receive  an  attornment  from  a 
tenant. 

Replevin.  Avowry  by  the  defendant  Hannum  for  rent 
in  arrear  under  a  demise  to  the  plaintiff. 

The  cause  was  tried  before  Patterson,  J.A.,  without  a 
jury,  at  Ottawa,  at  the  Spring  Assizes  of  1880. 

It  appeared  that  in  1867,  the  defendant  having  become 
insolvent  executed  a  deed  by  which  he  agreed  to  pay  his 
creditors  a  composition  of  25  cents  in  the  dollar,  the  notes 
representing  the  composition  being  endorsed  by  one  E.  B. 
Eddy. 
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By  deed,  bearing  date  the  25  th  April  of  that  year,  the 
defendant  and  his  assignee  conveyed  all  the  real  estate  of 
the  former,  including  the  premises  in  respect  of  which  the 
rent  was  claimed,  to  Eddy.  This  deed,  although  absolute 
in  form,  was  really  intended  as  a  security  for  the  money 
which  Eddy  might  be  compelled  to  pay  in  respect  of  his 
endorsements.  The  notes  were  afterwards  paid  b}7  Eddy, 
and  there  was  still  due  to  him  by  the  defendant,  on  account 
of  principal,  interest,  insurance,  and  other  charges,  upwards 
of  $11,000.  At  the  time  of  his  insolvency,  the  defendant 
was  in  Eddy's  employment,  and  continued  therein  down  to 
October  or  November,  1878.  The  plaintiff  had  occupied 
the  demised  premises  as  tenant  from  year  to  year,  since 
the  month  of  May,  1871,  at  a  rent  of  $60  per  annum,  pay- 
able quarterly.  She  had  taken  the  house  from  a  former 
tenant,  the  origin  of  whose  tenancy  was  not  shewn.  There 
was  no  written  lease.  She  paid  the  rent  to  the  defendant 
until  and  inclusive  of  that  due  for  the  quarter,  ending  on 
the  1st  May,  1879. 

The  plaintiff  swore  that  when  she  paid  the  defendant 
the  rent  for  that  quarter,  she  understood  from  him  that  the 
place  was  out  of  his  hands,  and  that  that  was  the  last  rent 
she  would  have  to  pay  him,  and  that  the  next  rent  would 
be  paid  to  Mr.  Eddy.  She  did  not  see  him  again  until 
after  she  had  paid  the  next  quarter's  rent  to  Eddy,  who 
had  in  the  meantime  given  her  notice  of  his  right  to  it,  and 
had  demanded  it  from  her.  She  continued  to  pay  the  rent 
to  him,  and  the  defendant  ultimately  distrained  for  three 
quarters'  rent.  The  plaintiff,  being  indemnified  by  Eddy, 
brought  this  action. 

It  was  shewn  that  in  May,  1879,  Eddy  gave  the  plain- 
tiff notice  that  Hannum  had  left  his  employment,  and  that 
all  rent  was  for  the  future  to  be  paid  to  him.  She  agreed 
to  retain  the  premises  at  the  same  rent  as  she  had  pre- 
viously been  paying,  and  at  her  request  some  repairs  were 
made  to  them  by  Eddy. 

Eddy  was  called  as  a  witness  and  said  :  "  Hannum  has 
•always  had  authority  to  rent  these  premises.     He  put  the 
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payments  in  my  books.  I  had  let  him  collect  for  some 
years  as  my  agent.  If  he  did  not  collect  them  for  me  I 
do  not  know  whom  he  collected  them  for.  He  told  me  he 
could  not  get  along  very  well  without  the  rents,  as  he 
wanted  the  money  to  pay  the  interest  on  some  mortgages, 
and  I  let  him  keep  them  out  of  sympathy.  He  was  my 
agent,  and  had  authority  to  sign  my  name  to  cheques,  &c. 
The  rents  were  credited  in  these  books.  I  opened  an 
account  with  the  Hannum  estate,  that  is  the  estate  trans- 
ferred to  me.  I  suppose  there  was  interest  charged  on 
that  account.  I  did  not  know  that  he  had  any  tenants. 
*  *  Before  May  last  I  never  interfered  with  Hannum  in 
collecting  these  rents.  I  bave  asked  him  often  about  them, 
the  same  as  any  man  might  ask.  I  had  no  occasion  to 
interfere  :  he  was  my  servant." 

Another  witness,  a  clerk  of  Eddy's,  stated  that  Hannum 
was  not  charged  with  the  rents  in  Eddy's  books. 

From  the  account  of  the  estate  kept  in  Eddy's  books, 
two  or  three  items  appeared  to  have  been  credited  in 
respect  of  rent  received,  whether  for  the  premises  leased  to 
the  plaintiff,  or  other  premises,  was  not  shewn;  $155  was 
credited  in  November,  1870  ;  $1,000  in  1871,  and  $1,500 
at  a  later  date.  The  entry  of  the  $1,000  was  proved  to  be 
in  the  defendant's  handwriting. 

Evidence  was  also  given,  without  objection,  that  the 
defendant  had,  in  1876,  made  an  application  for  insurance 
on  one  of  the  properties  which  he  had  conveyed  to  Eddy. 
The  application  was  signed  by  the  defendant  in  Eddy's 
name,  and  Eddy  was  described  therein  as  the  owner. 

The  defendant  gave  no  evidence. 

The  learned  Judge  entered  a  verdict  for  the  defendant, 
holding  that  Eddy  was  not  a  mortgagee  who  could  give 
notice  to  and  receive  an  attornment  from  a  tenant,  the 
legal  title  to  the  premises  having  passed  to  him  by  a  deed 
absolute  in  form. 

In  Easter  Term,  May,  19  1880,  J.  K.  Kerr,  Q.  C., 
obtained  a  rule  nisi  to  set  aside  the  verdict  for  the  defend- 
ant and  to  enter  a  verdict  for  the  plaintiff. 
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During  this  Term,  June  3,  1880,  Bethune,  Q.  C,  shewed 
cause.  As  a  matter  of  fact  there  was  no  sufficient  attorn- 
ment by  the  tenants  to  Eddy.  But  in  law  there  could  not 
be  a  valid  attornment.  In  the  case  of  mortgagor  and 
mortgagee,  except  in  so  far  as  authorized  by  11  Geo.  II. 
eh.  19,  sec.  11,  there  is  no  power  to  make  an  attornment: 
2  Ghitty's  Statutes,  p.  1119,  1120.  Under  the  Act  not  only 
must  the  relationship  of  mortgagor  and  mortgagee  exist, 
but  there  must  be  a  mortgage  in  form,  that  is  the  instru- 
ment must  shew  on  its  face  that  it  is  a  mortgage,  and  not 
as  here  a  deed  absolute  in  form,  though  a  mortgage  in  fact. 
There  is  good  sense  in  this,  because  the  tenant  when  called 
upon  to  attorn  is  entitled  to  look  at  the  instrument  and  to 
see  for  himself  that  it  gives  the  right  to  call  upon  him  to 
attorn.  It  has  been  held  that  an  equity  of  redemption, 
which  does  not  appear  on  the  face  of  the  instrument  can- 
not be  sold  under  a  fi.  fa. :  McCabe  v.  Thompson,  6  Grant 
175  ;  McDonald  v.  McDonell,  2  E.  &  A.  393.  There  is  no 
power  in  equity  to  compel  an  attornment :  Story's  Equity 
Jurisprudence,  12th  ed.,  vol.  ii.,  p.  20,  sec.  812;  Crane  v. 
Burntrager,  1  Carter  Ind.  165  ;  Crawshay  v.  Thornton,  7 
Sim.  391,  2  My.  &  Or.  1  ;  Dungey  v.  Angove,  2  Ves.  303; 
Stuart  v.  Welch,  4  My.  &  Cr.  305.  Eddy's  title  has  been 
barred  by  the  Statute  of  Limitations,  more  than  ten 
years  having  elapsed  since  the  making  of  the  deed  to  him, 
the  defendant  having  been  in  possession  through  his 
tenants.    The  case  comes  within  sec.  4  of  R  S.  O.  ch.  108. 

J.  K.  Kerr,  Q.  G,  and  Walker  (Ottawa),  contra.  This 
case  can  be  decided  on  the  evidence  apart  from  any  legal 
difficulties.  The  evidence  shews  that  the  leases  were 
made  by  Eddy,  who  was  therefore  the  landlord,  and  not  the 
plaintiff,  who  was  merely  acting  as  Eddy's  agent.  More- 
over, Eddy  was  in  possession  as  mortgagee.  He  was  enti- 
tled therefore  to  take  an  attornment,  and  there  was  a 
sufficient  attornment  here :  Lambert  v.  Marsh,  2  U.  C.  R 
39,  43;  Doe  clem.  Mowatv.  Smith,  8  U.  C.  R  139  ;  Fisher 
on  Mortgage,  2nd  ed.,  468,  470,  474  ;  Wilton  v.  Dunn,  17 
Q.  B.  294 ;  Doe  clem.  Evans  v.  Evans,  9  A.  &  E.  719.  The 
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Statute  11  Geo.  II.  ch.  13,  includes  the  case  of  a  mortgage 
in  fact  as  well  as  in  form  ;  at  all  events  the  Court  would 
reform  the  instrument,  so  as  to  make  it  a  mortgage  in  form. 
There  is  no  bar  under  the  statute.  The  payments  were 
made  to  the  defendants  as  Eddy's  agent,  and  were  applied 
by  the  defendant  to  Eddy's  claim  under  the  deed  within 
ten  years  before  action  commenced.  They  referred  to 
Pope  v.  G-arbet,  9  B.  &  C.  245,  249-50  ;  Johnson  v.  Jones, 
9  A.  &  E.  809  ;  Brooks  v.  Biggs,  2  Bing.  N.  C.  572 ;  Doe 
dem.  Rogers  v.  Pwllen,  2  Bing.  N.  C.  749  ;  Woodf all's  L. 
&  T,  10th  ed.,  833. 

August  28,  1880.  Osler,  J. — Assuming  that  Eddy 
could  in  this  action  be  treated  as  a  mortgagee  of  the  demised 
premises,  and  that  this  was  the  case  of  a  demise  by  the 
mortgagor  subsequent  to  the  mortgage,  we  should  not  think 
it  necessary  to  discuss  the  numerous  and  not  entirely  con- 
sistent authorities  on  the  subject  of  the  rights  of  the  mort- 
gagee and  tenant. 

In  WoodfalVs  L.  &  T.,  10th  ed.,  p.  192,  it  is  said  that  the 
result  of  the  cases  seems  to  be  "  that  a  bare  notice  by  the 
mortgagee  to  a  subsequent  tenant  of  the  mortgagor  to  pay 
him  the  rent  (not  assented  to  by  the  tenant)  will  not  create 
any  new  tenancy  ;  but  that  a  notice  acquiesced  in  by  pay- 
ment of  rent  or  otherwise  is  evidence  from  which  a  jury 
may  infer  a  new  contract  of  tenancy  from  year  to  year,  as 
between  the  mortgagee  and  the  tenant  in  possession." 

And  in  1  Sm.  L.  C,  7th  ed.,  p.  638,  notes  to  Moss  v. 
Gallimore,  it  is  said :  "  It  should  seem  that  the  cases  on 
this  subject  may  be  reconciled  to  ordinary  principles,  with- 
out straining  after  any  peculiar  rule  applicable  to  the  case  of 
mortgagor  and  mortgagee,  by  observing  that  a  tenant  of  the 
mortgagor  whose  tenancy  has  commenced  since  the  mort- 
gage, may  in  case  of  eviction  by  the  mortgagee,  either 
actual  or  constructive,  (for  instance  an  attornment  under 
threat  of  eviction),  *  *  dispute  the  mortgagor's  title  to 
either  the  land  or  the  rent,  (which  is  no  more  than  any  tenant 
may  do  under  an  eviction  by  title  paramount ;)  and  further, 
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that  he  may,  although  there  may  have  been  no  eviction, 
defend  an  action  for  rent  by  proof  of  a  payment  under  con- 
straint, in  discharge  of  the  mortgagees  claim,  *  *  which 
right  is  analogous  to  that  of  an  ordinary  tenant  in  respect 
of  payments  on  account  of  rent  charges,  and  other  claims 
issuing  out  of  the  land,  *  *  so  that  a  tenant  who  has  come 
in  under  the  mortgagor  after  the  mortgage,  and  has  neither 
paid  the  rent  to  the  mortgagee,  nor  been  evicted  by  him, 
either  actually  or  constructively,  before  the  day  of  payment, 
cannot  defend  an  action  by  the  mortgagor  for  that  rent." 

The  cases  to  which  we  were  referred  during  the  argu- 
ment, and  many  others,  are  all  referred  to  by  the  authors 
from  whose  works  we  have  made  the  foregoing  extracts, 
and  we  think  the  law  is  as  there  laid  down. 

On  the  facts  we  are  of  opinion  that  if  Eddy  can  at  law 
be  treated  as  a  mortgagee,  he  is  clearly  within  the  rule 
above  referred  to,  and  that  the  plaintiff,  having  assented 
to  his  demand  for  and  notice  to  pay  the  rent  to  him,  and 
having  paid  it,  such  rent  having  all  accrued  due  after  the 
demand  and  notice,  would  be  entitled  to  recover. 

Nor  on  the  same  assumption  could  any  difficulty 
arise  upon  the  Statute  of  Limitations,  because  pay- 
ments have  been  made  and  applied  by  the  defendant  and 
Eddy,  on  account  of  the  latter's  claim  under  the  deed, 
within  the  period  of  ten  years  before  action. 

The  instrument  under  which  Eddy  claims,  however,  is 
an  absolute  conveyance  in  fee  of  the  demised  premises  with 
others,  and  if  the  defendant  was  really  the  plaintiff's  land- 
lord the  question  is  whether  in  this  action  the  plaintiff  or 
Eddy  can  shew  that  the  latter  is  in  equity  mortgagee  and 
not  the  absolute  owner  of  the  land,  and  as  such  mortgagee 
therefore  entitled  to  take  an  attornment  from  the  plaintiff 
under  the  Act  11  Geo.  II.  ch.  19,  sec.  11. 

That  section  provides  that  attornments  made  by  tenants 
to  strangers  claiming  title  to  the  estate  of  their  landlords 
shall  be  null  and  void,  and  that  the  landlord's  possession 
shall  not  be  affected  thereby  unless  made  pursuant  to  some 
judgment  at  law  or  decree  in  equity,  "  or  made  with  the 
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consent  of  the  landlord  or  landlord's  lessor  or  lessors,  or  to 
any  mortgagee  after  the  mortgage  is  become  forfeited." 

If  it  was  necessary  to  do  so,  I  should,  so  far  as  I  have  at 
present  been  able  to  form  an  opinion  upon  the  subject,  be 
disposed  to  hold  that  the  mortgage  meant  by  the  Act  is  an 
ordinary  formal  legal  mortgage,  and  not  an  instrument 
which  by  reason  of  some  agreement  between  the  parties 
or  from  extraneous  circumstances  may  be  held,  notwith- 
standing the  absence  of  a  defeasance  or  a  condition  making 
it  void  on  payment  of  a  certain  sum,  or  a  proviso  for 
re-conveyance  in  the  like  event,  to  be  a  mortgage,  instead 
of  what  it  appears  to  be,  an  absolute  conveyance. 

Where  there  is  an  absolute  conveyance  it  is  difficult  to 
understand  how  there  can  be  a  time  when  the  mortgage 
can  be  said  to  become  forfeited,  for  the  whole  estate  is  at 
once  absolutely  vested  by  the  conveyance.  Moreover,  in 
case  of  an  ordinary  mortgage  the  tenant  can  see  from  its 
very  terms  that  there  is  a  charge  on  the  land  created  by 
the  mortgagor,  his  landlord,  which  may  pro  tanto  be  satis- 
fied by  payment  of  the  rent,  so  that  the  payment  to  the 
mortgagee  under  threat  of  eviction,  or  on  demand,  may, 
without  denying  the  landlord's  title,  be  pleaded  as  a  pay- 
ment of  the  rent :  Johnson  v.  Jones,  9  A.  &  E.  809. 

On  other  grounds,  the  plaintiff  is,  however,  entitled  to 
recover. 

There  is  evidence  from  which,  I  think,  we  ought,  in 
the  absence  of  any  evidence  to  the  contrary,  to  infer, 
that  Eddy  and  not  llannum  was  really  the  landlord.  The 
property  was  conveyed  to  Eddy  absolutely  in  1867  by 
Hannum,  who  was  then  and  continued  to  be  in  his  employ- 
ment as  his  agent.  In  1 876  he  effected  an  insurance  on 
part  of  it,  in  the  application  describing  Eddy  as  the  owner, 
is  answer  to  the  question,  "owner  or  mortgagee?"  It 
does  not  appear  in  whose  name  as  lessor  the  lease  was  ori- 
ginally made,  and  I  see  no  reason  why  we  should  assume 
that  it  was  made  by  any  one  but  Eddy,  who  was,  so  far  as 
the  title  deeds  shew,  the  absolute  legal  owner  of  the  land. 

It  is  true  that,  as  a  matter  of  favour,  he  permitted  Han- 
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num  to  apply  the  rents,  when  he  collected  them,  to  his  own 
use.  That  fact  alone  would  not  prove  that  the  latter  was 
the  landlord,  but  rather  the  contrary,  when  it  is  shewn 
that  the  permission  was  granted  at  Hannum's  request,  and 
the  latter's  dealings  with  the  property  are  to  be  readily  and 
naturally  explained  by  reference  to  the  position  which  he 
occupied  in  Eddy's  employment. 

But  if  it  cannot  be  inferred,  as  I  think  it  ought  to 
be,  from  the  evidence,  that  Eddy  and  not'  Hannum  was 
the  lessor,  there  is  evidence  that  the  attornment  by  the 
plaintiff  to  Eddy  was  made,  in  the  language  of  the  Act 
11  Geo.  II.  ch.  19,  sec.  11,  with  the  privity  and  consent  of 
the  defendant  as  landlord.  The  plaintiff  said,  and  it  was 
not  denied,  that  when  she  paid  Hannum  rent  for  the 
quarter  ending  on  the  1st  of  May,  he  told  her  that  the 
place  was  out  of  his  hands  ;  that  that  was  the  last  rent  she 
would  have  to  pay  him,  and  that  the  next  rent  would  be 
paid  to  Mr.  Eddy. 

That  was,  in  my  opinion,  a  sufficient  consent  by  Hannum 
that  the  plaintiff  might  for  the  future  deal  with  Eddy  as  a 
landlord  and  owner  of  the  premises,  and  she  did  accord- 
ingly, before  receiving  any  notice  from  Hannum  to  the 
contrary,  agree  with  Eddy  to  pay  the  future  rents  and  to 
become  his  tenant. 

The  defendant  cannot  now  be  permitted  to  say  that  such 
attornment  was  ineffectual,  and  to  distrain  upon  her  for 
rent  which  subsequently  accrued  and  which  she  paid  to 
Eddy. 

This  result  involves  no  determination  as  to  the  effect  of 
the  Statute  of  Limitations. 

I  think  the  rule  should  be  made  absolute  to  enter  a  ver- 
dict for  the  plaintiff,  with  $5  damages,  and  a  certificate  for 
full  costs. 

Wilson,  C.  J. — I  quite  agree  there  is  evidence  of  Eddy 
being  the  original  and  actual  landlord,  but,  if  not,  that 
there  is  evidence  of  an  attornment  by  the  plaintiff  to 
Eddy,  the  actual  owner  of  the  premises,  with  the  assent 
28 — vol.  xxxi  c.p. 
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of  Hannum,  if  Hannum  is  to  be  treated  as  the  original 
lessor. 

I  may  add  I  do  not  wish  to  preclude  myself  from  main- 
taining upon  further  consideration,  if  it  can  be  done,  that 
an  equitable  mortgagee — that  is,  one  who  appears  to  be 
the  absolute  owner  as  grantee  by  the  conveyance,  but  who 
claims  and  is  deemed  to  be  a  mortgagee  in  fact  and  in 
equity — is  as  much  a  mortgagee  or  person  entitled  to 
accept  an  attornment  a,s  a  mortgagee  who  claims  by  legal 
title  at  the  common  law  ;  although  it  may  well  be  that  a 
mere  equitable  mortgagee,  as  by  deposit  of  title  deeds, 
cannot  take  an  available  attornment  from  the  lessee  of  the 
premises,  under  a  lease  made  since  the  creation  of  the 
equitable  mortgage,  although  the  deposit  of  title  deeds  by 
way  of  equitable  mortgage  is  an  authority  to  receive  the 
rents :  Garry  v.  Sharratt,  10  B.  &  C.  716. 

Galt,  J.,  concurred. 

Rule  absolute. 
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IN  THE  COURT  OF  COMMON  PLEAS. 


Easter  Term,  1$  Victoria. 

On  Saturday,  the  fifth  day  of  June,  A.D.  1880,  a  Rule  of 
Court  was  made,  dispensing  with  the  sittings  of  the  Court 
of  Common  Pleas,  during  the  time  appointed  for  holding 
Trinity  Term. 


MEMORANDA. 

The  following  gentlemen  were  called  to  the  Bar  during 
this  Term : 

Samuel  Skeffington  Robinson,  Alexander  Grant, 
Joseph  Boomer  Walkem,  Ebenezer  Forsyth  Blackie 
Johnstone,  Frank  Fitzgerald,  George  A.  F.  Andrews, 
Thomas  Stewart,  Henry  Schuyler  Lemon,  James 
Henderson  Scott,  Eugene  De  Beauvoir  Carey,  Gideon 
Delahay,  Gerald  Francis  Brophy,  William  Henry 
Deacon,  Robert  W.  Shannon,  Daniel  McLean,  Arthur 
William  Gundry,  John  Nicholson  Muir,  John  Brown 
McLaren. 
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MEMORANDA. 

During  Trinity  Term,  the  following  gentlemen  were 
called  to  the  Bar  : — 

Frederick  Wright,  Edward  Morgan,  William  Henry 
Beatty,  John  Canavan,  Edward  Mahon,  Alexander 
Henry  Leith,  John  Joseph  Blake,  Charles  Edward 
Hewson,  William  Hodgins  Biggar,  William  Henry 
Pope  Clement,  Skeffington  Connor  Elliott,  Patrick 
McPhillips,  William  Bruce  Ellison,  John  Stanley 
Hough,  Michael  Andrew  McHugh,  William  George 
Eakins,  James  Roland  Brown,  Richard  Wornall 
Wilson,  James  Edward  Lees,  Joshua  Adams,  Robert 
Sinclair  Gurd. 


(221) 


SITTINGS  IN  VACATION 

AFTER  TRINITY  TERM. 


Nagle  v.  Timmins  et  al. 

Insolvency — Action  for  maliciously  making  demand — Right  to  maintain — 
Pleading. 

Held,  by  Galt,  J.,  that  an  action  will  lie  by  a  debtor  against  a  creditor 
to  recover  damages  for  falsely  and  maliciously  making  a  demand  for 
an  assignment  under  the  4th  section  of  the  Insolvent  Act  of  1875,  and 
amending  Acts,  and  that  his  remedy  is  not  confined  to  the  imposition 
of  treble  costs  under  sec.  5. 

To  such  action,  the  defendants'  third  plea,  after  setting  up  a  variety  of 
dealings  between  the  parties  shewing  that  the  plaintiff  had  from  time  to 
time  failed  to  meet  his  engagements  with  defendants,  concluded,  that  the 
plaintiff  being  indebted  to  the  defendants  iu  the  sum  of  $1,400,  and 
being  unable  to  pay  the  same  or  to  meet  his  engagements,  and  the 
plaintiff  being  also,  to  the  knowledge  of  the  defendants,  indebted  in 
large  sums  to  divers  other  persons,  creditors  of  the  plaintiff,  the  defen- 
dants bondjide  believing  the  plaintiff  to  be  insolvent  within  the  mean- 
ing of  the  Insolvent  Act  of  1875,  and  amending  Acts,  and  having 
reasonable  and  probable  cause  for  so  believing,  and  without  malice, 
made  a  demand  on  the  plaintiff,  &c. 

Held,  a  good  plea,  although  it  was  not  expressly  averred,  in  the  words 
of  sec.  4,  that  the  plaintiff  had  ceased  to  meet  his  liabilities  generally 
as  they  became  due. 

Quaere,  whether  that  expression  means  his  liabilities  to  the  particular 
creditor  or  to  his  creditors  generally. 

Declaration  :  For  that  the  plaintiff  was  carrying  on 
business  at  the  city  of  Ottawa,  in  the  county  of  Carleton, 
as  a  lumber  merchant,  and  was  in  good  credit  and  solvent 
circumstances,  and  had  not  committed  any  act  of  insol- 
vency or  ceased  to  meet  his  commercial  liabilities  generally, 
and  was  not  insolvent  within  the  meaning  of  the  Insolvent 
Act  of  1875  and  amending  Acts,  as  the  defendants  well 
knew  ;  yet  the  defendants,  pretending  to  be  creditors  of  the 
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plaintiff  for  a  sum  exceeding  $500,  and  maliciously  intend- 
to  injure  and  ruin  the  plaintiff  and  destroy  his  business 
and  credit,  falsely  and  maliciously  and  without  reasonable 
or  probable  cause,  and  having  no  reasonable  grounds  for 
so  doing,  made  a  demand  in  writing  on  the  plaintiff,  at  his 
domicile,  in  the  said  city  of  Ottawa,  in  the  form  "  E  "  in 
the  schedule  to  the  said  Insolvent  Act  of  1875,  requiring 
the  plaintiff  to  make  an  assignment  of  his  estate  and  effects 
under  the  above  mentioned  Acts  for  the  benefit  of  his 
creditors ;  and  the  plaintiff  did  thereupon,  after  due  notice 
to  the  defendants  and  within  five  days  from  such  demand, 
present  a  petition  under  the  said  Acts  to  the  Judge  of  the 
County  Court  of  the  county  of  Carleton,  being  the  proper 
Judge  in  that  behalf,  praying  that  no  further  proceedings 
under  the  said  Acts  might  be  taken  upon  such  demand;  and 
after  hearing  the  parties  and  such  evidence  as  was  adduced 
before  him,  the  Judge  granted  the  prayer  of  the  plaintiff's 
said  petition,  and  ordered  that  no  further  proceedings 
under  the  said  Acts  should  be  taken  upon  such  demand, 
and  that  the  said  demand  should  be  set  aside  and  annulled, 
and  the  same  was  then  set  aside  and  annulled  accordingly, 
and  the  proceedings  on  said  demand  terminated  in  favour 
of  the  plaintiff.  And  the  plaintiff  avers  that  by  reason  of 
the  premises  he,  the  plaintiff,  was  for  a  long  time,  to  wit, 
from  the  service  of  the  said  demand  till  the  same  was  set 
aside  as  aforesaid,  prevented  from  continuing  his  trade  and 
business  of  a  lumber  merchant  and  from  proceeding  with 
realization  of  his  assets ;  and  that  also  by  reason  of  the 
premises  the  plaintiff  was  refused  credit  by  his  bankers  and 
other  persons,  and  he  the  plaintiff  was  greatly  injured  in 
his  trade  and  credit  and  was  put  to  great  inconvenience 
and  trouble,  and  incurred  great  expense  in  and  about  pro- 
curing the  said  demand  to  be  set  aside,  and  in  and  about 
procuring  that  no  further  proceedings  under  the  said  Acts 
should  be  taken  upon  such  demand. 

Third  plea  :  That  before  the  alleged  grievance  the  defen- 
dants were  creditors  of  the  plaintiff  and  the  plaintiff  was 
indebted  to  the  defendants  in  the  sum  of  $1,000,  for  goods 
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sold  and  delivered  by  the  defendants  to  the  plaintiff,  for 
which  sum  the  plaintiff  gave  to  the  defendants  his  promis- 
sory note,  dated  2nd  September,  1878,  whereby  he  promised 
to  pay  to  the  defendants  the  said  sum  of  $1,000,  in  three 
months  from  the  date  of  the  said  note:  that  at  or  about  the 
maturity  of  the  said  note  the  plaintiff  was  unable  to  pay 
the  same,  and  was  further  indebted  to  the  defendants  for 
further  and  other  goods  sold  and  delivered  by  the  defen- 
dants to  the  plaintiff  in  the  sum  of  $100  ;  and  at  the  request 
of  the  plaintiff  the  defendants  extended  the  time  for  the  pay- 
ment of  the  said  note  and  for  the  payment  of  the  said 
further  indebtedness  or  sum  of  $100,  and  then  accepted 
from  the  plaintiff  his  other  promissory  note,  dated  4th 
December,  1878,  for  the  sum  of  $1,100,  whereby  the 
plaintiff  promised  to  pay  to  the  defendants  the  said  sum 
of  $1,100  in  three  months  from  the  date  thereof:  that  at 
or  about  the  maturity  of  the  said  last  mentioned  note  the 
plaintiff  was  still  unable  to  pay  the  same,  and  was  also 
still  further  indebted  to  the  defendants  in  the  further  sum 
of  $300  for  further  goods  sold  and  delivered  by  the  defen- 
dants to  the  plaintiff,  and  requested  from  the  defendants 
further  time  to  pay  the  said  last  mentioned  note  and  the 
said  further  indebtedness  or  sum  of  $300,  and  at  the 
request  of  the  plaintiff  the  defendants  took  from  the 
plaintiff  his  bill  of  exchange,  dated  4th  March,  1879,  for 
the  sum  of  $1,400,  whereby  the  plaintiff  required  cer- 
tain persons  by  the  name,  description,  and  designation  of 
"  Ross  &  Co."  to  pay  to  the  defendants  the  said  sum  of  $1,400 
in  three  months  after  the  date  thereof,  and  the  said  bill  of 
exchange  was  duly  presented  for  acceptance  to  the  said  "Ross 
&  Co."  and  acceptance  thereof  was  refused,  and  the  said  bill 
of  exchange  was  dishonoured,  of  all  which  the  plaintiff  had 
due  notice,  but  did  not  pay  the  same,  although  requested 
by  the  defendant  so  to  do ;  and  thereupon,  the  plaintiff 
being  so  indebted  to  the  defendants  in  the  said  sum  of 
$1,400,  and  being  unable  to  pay  the  same  or  to  meet  his 
engagements,  and  the  plaintiff  being  also,  to  the  knowledge 
of  the  defendants,  indebted  in  large  sums  to  divers  other 
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persons,  creditors  of  the  plaintiff,  the  defendants,  bond  fide 
believing  the  plaintiff  to  be  insolvent  within  the  meaning 
of  the  Insolvent  Act  of  1875,  and  amending  Acts,  and 
having  reasonable  and  probable  cause  for  so  believing,  and 
without  malice,  made  a  demand  on  the  plaintiff  in  pursu- 
ance of  the  Insolvent  Act  of  1875  and  amending  Acts, 
requiring  the  plaintiff  to  make  an  assignment  of  his  estate 
and  effects  for  the  benefit  of  his  creditors,  which  is  the 
grievance  complained  of. 

To  this  plea  the  plaintiff  demurred,  on  the  ground  that 
the  said  plea  did  not  allege  that  the  plaintiff  had  ceased 
to  meet  his  liabilities  generally  as  they  became  due. 

The  defendant  joined  in  demurrer  and  took  the  following 
exceptions  to  the  plaintiff's  declaration  :  That  the  said 
declaration  discloses  no  cause  of  action,  for  that  by  the  said 
declaration  it  appears  that  the  grievance  complained  of  is, 
that  the  defendants  made  a  certain  demand  upon  the  plaintiff 
to  make  an  assignment  of  his  estate  and  effects  for  the  bene- 
fit of  his  creditors,  under  and  pursuant  to  the  Insolvent  Act 
of  1875  and  amending  Acts ;  that  the  plaintiff  presented  his 
petition  to  the  J udge  of  the  county  Court  of  the  county  of 
Carleton,  being  the  the  proper  Judge  in  that  behalf,  pur- 
suant to  the  said  Acts,  praying  that  no  further  proceedings 
might  be  taken  under  the  said  Acts  upon  the  said  demand, 
and  that  after  the  said  Judge  heard  the  evidence  that  was 
adduced  the  said  Judge  granted  the  prayer  of  the  plaintiff's 
said  petition  and  ordered  that  no  further  proceedings  under 
the  said  Acts  should  be  taken  upon  the  said  demand,  and 
that  the  said  demand  should  be  set  aside  and  annulled. 
And  the  defendants  contend  that  by  the  said  Acts  the 
whole  jurisdiction  in  respect  of  the  alleged  grievance  was 
vested  in  the  said  J  udge  under  the  said  Acts,  and  that  the 
said  order  made  by  the  said  Judge  was  final  and  conclusive 
between  the  parties  and  of  any  cause  of  action  arising 
out  of  the  alleged  grievance. 

On  September  21,  1880,  the  demurrer  was  argued. 
Bethune,  Q.  C,  for  the  plaintiff*. 
Robinson,  Q.  C,  for  the  defendant. 
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The  following  authorities  were  referred  to :  Cooley  on 
Torts,  p.  187 ;  Farley  v.  DanJcs,  4  E.  &  B.  493,  498;  Lunham 
v.  Wakefield,  16  Ir.  C.  L.  R.  507  ;  Magill  v.  Samuel,  19  C.  P. 
443 ;  Clarices  Insolvent  Acts,  p.  58 ;  Rob.  &  J.  Dig.,  pp. 
2754,  2755. 

September  28,  1880.  Galt,  J. — The  demurrer  to  the 
third  plea  and  the  exceptions  taken  to  the  declaration  raise 
i  two  questions.  First,  as  to  the  right  of  a  creditor  to  make 
a  demand  for  an  assignment  under  the  4th  section  of  the 
Insolvent  Act  of  1875,  when  a  debtor  has  become  "  unable 
to  meet  his  engagements;"  and  second,  if  he  does  so, 
whether  any  action  can  be  brought  for  maliciously  serving 
such  notice,  and  whether  the  penalty  for  so  doing  is  not 
confined  to  the  question  of  costs  as  set  out  in  the  5th 
section. 

I  will  dispose  of  the  exceptions  first.  It  appears  to 
me  the  power  conferred  to  impose  treble  costs  has  refer- 
ence to  the  opinion  which  the  learned  Judge  may  form  on 
the  merits  of  the  notice  itself,  and  is  to  be  exercised  by 
him  if  he  considers  that  the  power  conferred  by  the  statute 
have  been  abused,  but  does  not  preclude  a  debtor  from 
claiming  damages  if  he  can  shew,  as  was  done  in  Farley  v. 
DanJcs,  4  E.  &  B.  493,  that  the  proceeding  was  falsely  and 
maliciously  taken.    I  therefore  overrule  the  exceptions. 

As  to  the  demurrer  to  the  third  plea,  1  am  of  opinion 
that  should  also  be  overruled.  The  plea  demurred  to  sets 
out  a  variety  of  dealings  between  these  parties,  shewing 
that  from  time  to  time  the  plaintiff  failed  to  meet  his 
engagements  with  the  defendants,  and  "thereupon  the  plain- 
tiff being  indebted  to  the  defendants  in  the  said  sum  of 
$1,400,  and  being  unable  to  pay  the  same  or  to  meet  his 
engagements,  &c,  the  defendants,  bona  fide  believing 
the  plaintiff  to  be  insolvent  within  the  meaning  of  the 
Insolvent  Act  of  1875  and  amending  Acts,  and  having 
reasonable  and  probable  cause  for  so  believing,  and  without 
malice,  made  a  demand  on  the  plaintiff,"  &c. 

The  ground  of  demurrer  to  this  plea  is,  that  it  does  not 
29 — VOL.  XXXI  CP. 
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allege  that  the  plaintiff  had  ceased  to  meet  his  liabilities 
generally  as  they  became  due. 

The  words  of  the  statute  are,  sec.  4 :  "  If  a  debtor  ceases  to 
meet  his  liabilities  generally  as  they  become  due,"  any  one  or 
more  of  his  creditors  may  take  the  step  complained  of  in 
this  action.  The  expression,  "  meet  his  liabilities  generally" 
is  succeptible  of  two  readings  :  First,  whether  such  failure 
has  reference  to  the  creditor  individually,  that  is  to  say 
whether  he  fails  from  time  to  time  to  meet  his  engage- 
ments with  that  creditor,  or  whether  it  has  reference  to  all 
creditors.  If  the  first  be  the  correct  interpretation,  then 
there  can  be  no  doubt  from  the  facts  set  forth  in  the  plea 
that  he  ceased  to  meet  his  liabilities  generally  as  they 
became  due,  for  he  never  met  them  at  all ;  but  if,  as  is 
probable,  the  Legislature  had  reference  to  his  creditors  at 
large,  I  am  of  opinion  that  the  allegation  that  the  defen- 
dants bona  fide  believed  the  plaintiff  to  be  insolvent,  follow- 
ing as  it  does  the  allegation  that  he  was  unable  to  pay  the 
same,  (meaning  the  debt  due  to  the  defendants),  or  to  meet 
his  engagements,  is  a  sufficient  allegation  to  bring  the  case 
within  the  4th  section,  and  to  authorize  the  defendants  to 
serve  the  notice  complained  of. 


Judgment  accordingly. 
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McCaethy  v.  Arbuckle. 

Arbitrator — Application  to  refer  back — JR.  S.  0.  ch.  50,  sees.  209,  210 — 
Lien  for  improvements — R.  8.  O.  ch.  95,  sec.  4. 

In  ejectment,  it  was  ordered  in  term  that  a  verdict  should  be  entered  for 
plaintiff,  but  no  execution  to  issue  until  the  value  of  the  improvements 
were  ascertained  and  paid  to  defendant,  and,  (pursuant  to  an  arrange- 
ment made  at  the  trial,)  that  it  be  referred  to  the  Master  in  Chancery 
at  Ottawa  to  ascertain  such  value.  The  Master  made  his  report  on 
30th  October,  1879,  and  in  Easter  Term,  1880,  the  plaintiff  moved  to 
refer  back  the  report  with  certain  directions. 

Held,  by  Galt,  J.,  too  late,  for  that  it  came  within  sec.  210  of  R.  S.  O. 
ch.  50,  as  being  a  report  or  certificate  made  under  a  compulsory 
reference,  and  under  sec.  209  should  have  been  moved  against  within 
the  first  six  days  of  the  term  following  the  making  thereof. 

Held,  also,  that  even  if  looked  upon  as  an  appeal  from  the  Master's 
report,  the  evidence  did  not  justify  the  interference  of  the  Court. 

Held,  also,  that  under  the  Act,  R.  S.  O.  ch.  95,  sec.  4,  which  gives  a 
lien  for  improvements  made  on  land  under  a  belief  of  ownership,  the 
question  is  merely  what  additional  value  has  been  conferred  on  the 
land  by  the  improvements,  nothing  being  said  as  to  mesne  profits  or 
advantages  derived  by  the  defendant  during  his  occupation. 

This  was  a  rule  obtained  by  Snelling,  in  Easter  term, 
May  18,  1880,  calling  on  the  defendant  to  shew  cause  why 
the  rule  of  Hilary  Term,  1879,  should  not  be  amended  as 
set  out  in  the  report  of  the  case  in  31  C.  P.  48,  by  insert- 
ing certain  directions  to  the  Master,  and  why  the  certificate 
or  report  of  the  Master  should  not  be  referred  back  to  him. 

It  was  an  action  of  ejectment  tried  at  the  Fall  Assizes 
of  1879,  at  Ottawa,  in  which  a  verdict  was  entered  for  the 
defendant.  In  Hilary  Term,  1879,  a  rule  was  made  absolute 
by  which  it  was  ordered  that  the  verdict  in  this  cause  be  set 
aside  and  a  verdict  entered  for  the  plaintiff,  but  no  execution 
to  issue  until  the  value  of  the  improvements  were  ascer- 
tained and  the  amount  of  such  value  be  paid  to  the  defen- 
dant, and  that  it  be  referred  to  William  M.  Matheson,  Master 
in  Chancery  at  Ottawa,  to  ascertain  the  value  of  such  im- 
provements. The  circumstances  of  the  case  are  f  uHy  set  out 
in  29  C.  P.,  p.  529.  It  appeared  from  the  statement  therein 
contained  it  was  arranged  at  the  trial  that  "  If  the  Court 
should  be  of  opinion  that  the  plaintiff  is  entitled  to  recover, 
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then  it  is  understood  it  will  be  for  the  Court  to  say 
whether  the  defendant  is  entitled  to  a  lien  for  his  improve- 
ments. If  entitled,  then  the  amount  is  to  be  determined 
by  a  reference  to  the  Deputy  Clerk  of  the  Crown  or  Master 
in  Chancery,  or  to  such  officer  as  the  Court  may  direct." 
The  Court  being  of  opinion  that  the  defendant  was  so 
entitled  the  rule  was  drawn  up  in  Hilary  Term,  1879,  as 
already  set  forth.  Mr.  Matheson  made  his  report  or  finding 
on  30th  of  October,  1879.  The  present  rule  was  not  moved 
until  Easter  Term  last,  two  terms,  namely  Michaelmas  and 
Hilary  having  intervened,  and  no  step  having  been  taken 
to  question  the  finding  of  the  Master  in  Chancery.  In  the 
meantime  the  defendant  had  died.  Upon  this  circumstance 
being  stated  to  the  Court  another  rule  was,  on  the  applica- 
tion of  the  plaintiff,  granted,  dated  the  15th  June,  1880, 
calling  on  the  parties  therein  named  to  shew  cause  why 
they  should  not  be  made  parties  to  the  suit  and  why  the 
relief  sought  by  the  previous  rule  of  18th  May,  1880,  should 
not  be  granted,  the  said  rule  to  be  returnable  before  a  single 
Judge,  sitting  for  the  full  Court :  see  31  C.  P.  48.  This 
rule  came  before  Gait,  J.,  on  the  24th  September,  when  an 
order  was  madethat  such  additional  persons  should  be  made 
parties,  and  that  the  original  rule  should  be  argued  before 
him  on  1st  October.  On  that  day  the  rule  was  accordingly 
argued. 

Hall  shewed  cause. 
Snelling,  contra. 

The  arguments  sufficiently  appear  from  the  judgment. 

October  8,  1880.  Galt,  J. — On  the  argument  herein 
Mr.  Hall  contended  the  application  was  too  late,  the  finding 
of  the  Referee  having  been  made  at  the  time  already  stated, 
and  no  action  taken  against  it  until  after  two  terms  had 
elapsed,  and  the  defendant  had  died.  Mr.  Snelling,  on  the 
other  hand,  insisted  that  the  report  or  finding  was  not  an 
award,  and  consequently  he  was  not  bound  to  move  in  the 
next  following  term. 
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It  is  true  the  reference  is  not  made  to  Mr.  Matheson 
naming  him  as  arbitrator,  but  it  was  made  to  him  in  terms 
of  the  arrangement  made  between  the  parties  at  the  trial. 

This  case  appears  to  me  to  fall  within  the  principle  set 
forth  in  Hemsworth  v.  Brian,  7  M.  &  G.  1009.  In  that 
case,  as  in  the  present,  the  reference  was  by  a  Judge's  order, 
and  was  not  within  the  statute  9  &  10  Wm.  III.  ch.  15,  the 
statute  then  in  force  respecting  awards,  which  requires  the 
application  to  be  made  before  the  last  day  of  the  term  next 
after  the  making  and  publishing  of  the  award. 

But  apart  from  that  case  I  think  the  plaintiff  is  excluded 
by  the  provisions  of  the  210th  section  of  R.  S.  0.  ch.  50, 
which  enacts :  "  Any  award,  report,  or  certificate  made  on 
a  compulsory  reference  may,  by  authority  of  a  Judge, 
on  such  terms  as  to  him  seem  reasonable,  be  enforced  at 
any  time  after  six  days  from  the  time  of  publication  or 
filing,  notwithstanding  that  the  time  for  moving  to  set  it 
aside  or  for  appealing  has  not  elapsed." 

This  was  a  report  or  certificate  made  on  a  compulsory 
reference,  for  it  is  manifest  it  was  not  done  with  the  assent 
of  the  plaintiff ;  and  from  the  terms  of  the  statute  in  refer- 
ence to  the  moving  to  set  it  aside  the  provisions  of  the 
209th  section  would  apply,  which  provides  that  the  appli- 
cation must  be  made  within  the  first  six  days  of  the  term 
next  following  the  publication  of  the  award,  and  such 
application  must  be  made  within  the  time  therein  limited. 

It  may  be  said,  however,  that  this  is  not  a  notice  to  set 
aside  the  report,  but  is  an  appeal  against  it,  and  that  the 
Court  or  Judge  may,  under  special  circumstances,  allow  an 
appeal  after  the  time  mentioned  in  the  191st  section. 

I  have  carefully  read  the  depositions  taken  before  the 
Master  in  order  to  form  an  opinion  on  this  branch  of  the 
rule,  and  have  arrived  at  the  conclusion  that  the  plaintiff 
has  no  cause  of  complaint  on  this  point.  The  Referee  has 
accepted  the  valuation  made  by  the  plaintiff's  witnesses, 
not  that  made  by  the  witnesses  of  the  defendant,  and  I  can 
see  no  ground  whatever  on  which  he  can  complain  as  to 
the  value. 


230    COMMON  PLEAS,  TRINITY  VACATION,  44  VIC,  1880- 

But  it  was  urged  by  Mr.  Snelling  that  deductions 
should  be  made  for  occupation,  rent,  and  cordwood  taken. 
It  is  to  be  remembered  that  the  reference  in  this  case  was 
made  under  the  provisions  of  the  4th  section  of  R.  S.  0.  ch. 
95,  which  enacts  that,  "  In  every  case  in  which  any  person 
makes  lasting  improvements  on  any  land  under  the  belief 
that  the  land  is  his  own,  he  or  his  assigns  shall  be  enti- 
tled to  a  lien  upon  the  same  to  the  extent  of  the  amount 
by  which  the  value  of  such  land  is  enhanced  by  such  im- 
provements." The  Court  being  clearly  of  opinion  that  the 
defendant  was  so  entitled  the  order  of  reference  was  made. 
There  is  nothing  said  in  the  statute  as  to  any  mesne  profits 
or  advantages  derived  by  the  defendant  during  his  occupa- 
tion, the  single  question  is,  what  additional  value  has  been 
conferred  on  the  land  by  the  improvements  made  by  the 
defendant  ? 

The  case  relied  on  by  Mr.  Snelling  of  Moon  v.  Clarke, 
30  C.  P.  417,  was  under  essentially  different  circumstances : 
the  occupation  there  was  by  contract  or  agreement,  and  it 
was  just  that  if  the  tenant  claimed  for  improvements  he 
should  be  charged  with  rent. 


Rule  discharged. 
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The  Corporation  of  the  Town  of  Peterborough  v, 

Edwards. 

Assessment — Action  against  clerk  for  omitting  names  from  collector's  roll — 
Right  to  maintain — Pleading — Limitation  of  action — R.  S.  0.  ch.  61, 
sec.  1 ;  R.  S.  0.  ch.  180,  sec.  180. 

A  declaration  after  setting  out  the  defendant's  duty  as  town  clerk,  under 
the  Assessment  Act  R.  S.  O.  ch.  180,  in  the  preparation  of  the  col- 
lector's roll,  alleged  that  he  omitted  and  neglected  in  certain  years, 
to  set  down  in  said  collector's  rolls  for  the  said  years  a  large  number 
of  persons  who  appeared  by  the  assessment  rolls  liable  to  assessment, 
&c.  A  further  breach  was  that  the  defendant,  in  breach  of  his  said 
duty,  did  not,  in  said  collector's  rolls,  &c,  set  down  the  assessed 
value  of  all  property  liable  to  assessment  of  a  large  number  of  persons 
whose  names  were  set  down  in  said  rolls,  whereby  the  plaintiffs  lost 
large  sums  of  money,  payable  to  them  as  taxes,  and  they  claimed  $2000. 

Held,  declaration  bad  j  for  that  the  first  breach  did  not  aver  that  the 
omission  was  made  negligently,  falsely,  or  dishonestly,  but  merely  by 
mistake  which  would  not  render  defendant  civilly  liable ;  while  the 
second  breach  did  not  contain  any  allegation  of  negligence,  bad  faith, 
or  even  carelessness. 

Held,  also,  that  the  period  for  bringing  the  action  was  not  limited  to  two 
years  under  E.  S.  O.  ch.  61,  sec.  1. 

Qwosre,  whether  the  defendant  is  only  liable  to  conviction  under  sec.  189 
of  the  Assessment  Act,  at  the  suit,  or  upon  complaint,  of  the  Crown, 
or  to  a  civil  action  by  the  plaintiffs  as  well. 

Declaration  :  For  that  the  defendant,  during  the  years 
1873,  1874,  1875,  1876,  and  1877,  was  clerk  of  the  muni- 
cipality of  the  Town  of  Peterborough,  duly  appointed 
such  clerk  by  the  council  of  the  said  municipality,  under 
and  in  pursuance  of  the  provisions  in  that  behalf  con- 
tained in  "  The  Municipal  Act ":  And  in  each  of  such  years 
entered  upon  and  undertook  to  perform  the  duties  of  his 
said  office  of  clerk,  for  reward  therefor  paid  to  him  by  the 
said  council,  and  thereupon  it  became  and  was  amongst 
other  things,  the  duty  of  the  said  defendant,  imposed  upon 
him  as  such  clerk  by  "  The  Assessment  Act,"  to  make  a 
resident  collector's  roll  for  each  of  the  said  years,  and  in 
such  roll  to  set  down  the  name  in  full  of  every  person 
assessed,  and  the  asessed  values  of  such  person's  real 
and  personal  property  and  taxable  income  ascertained 
after  the  final  revision  of  the  assessments.  And  the 
plaintiffs  aver  that,  although  the  assessment  rolls  of  the 
said  municipality  for  each  of  the  said  years  were  by 
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the  assessors  thereof  duly  completed,  added  up  and  sworn 
to,  and  thereupon  were  duly  delivered  to  the  defen- 
dant as  such  clerk  as  aforesaid,  in  accordance  with  the 
provisions  of  the  said  "  The  Assessment  Act,"  and  were 
subsequently  finally  revised  ;  and  although  the  defendant 
as  such  clerk  did,  in  and  for  each  of  the  said  years,  make 
a  resident  collector's  roll  for  the  said  municipality,  in  the 
professed  performance  of  his  said  duty,  yet  the  defen- 
dant did  not  in  the  said  rolls  set  down  the  name  in  full 
or  otherwise  of  every  person  assessed  and  the  assessed 
value  of  such  persons  real  and  personal  property  and  tax- 
able income  as  ascertained  after  the  final  revision  of  the 
assessment  rolls  for  the  said  years,  but  on  the  contrary,  the 
defendant,  as  such  clerk  as  aforesaid,  omitted  and  neg- 
lected to  set  down  in  said  collector's  rolls  for  each  of  said 
years,  the  names  of  a  large  number  of  persons  who  ap- 
peared upon  the  said  assessment  rolls  so  revised  as  afore- 
said as  liable  to  assessment  in  respect  of  property  real  and 
personal  according  to  said  assessment  rolls.  And  in  fur- 
ther breach  of  the  defendant's  said  duty,  the  plaintiffs  aver 
that  the  defendant,  as  such  clerk  as  aforesaid,  did  not  in 
the  said  collector's  rolls  for  the  said  years,  set  down  the 
assessed  value  of  all  the  real  and  personal  property  as 
appeared  by  the  said  assessment  rolls  so  revised  as  afore- 
said, of  a  large  number  of  persons  appearing  on  said  assess- 
ment rolls,  whose  names  the  defendant  set  down  upon  said 
collector's  rolls;  whereby  and  by  reason  of  the  said  breaches 
of  duty  on  the  part  of  defendant  as  such  clerk  as  afore- 
said, large  sums  of  money  payable  to  the  plaintiffs  as  taxes 
by  such  persons,  so  altogether  omitted  by  the  defendant 
from  said  collector's  rolls,  and  payable  by  persons  set  down 
upon  said  rolls  in  respect  of  property  so  altogether  omitted 
by  the  defendant  from  said  collector's  rolls,  have  been  lost 
to  the  plaintiffs.    And  the  plaintiffs  claim  $2,000. 

Second  plea,  that  the  alleged  cause  of  action  did  not 
accrue  within  two  years  before  this  suit. 

To  this  plea  the  plaintiffs  demurred,  on  the  ground,  that 
the  plaintiffs  are  not  limited  to  the  period  of  two  years, 
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within  which  to  bring  their  suit  against  the  defendant  for 
the  recovery  of  damages  in  respect  of  the  causes  of  action 
set  forth  in  the  first  count  of  the  plaintiffs'  declaration. 

The  defendant  joined  in  the  demurrer,  and  took  the  fol- 
lowing exception  to  the  declaration :  that  the  only  remedy 
for  the  causes  of  complaint  in  the  declaration  mentioned, 
is  under  section  189  of  "  The  Assessment  Act  "  at  the  suit 
or  upon  the  complaint  of  the  Crown. 

On  the  11th  October,  1880,  the  demurrer  and  exceptions 
were  argued. 

Marsh,  for  the  plaintiff  As  to  the  demurrer  to  the  plea. 
This  is  not  an  action  under  R  S.  O.  ch.  61,  sec.  1,  sub-sec. 
g.,  which  fixes  a  limit  of  two  years  for  bringing  "  actions 
for  penalties,  damages,  or  sums  of  money  given  to  the 
party  aggrieved  by  any  statute."  It  is  an  action  on  the 
case  for  negligence  by  the  defendant  in  the  performance  of 
his  duty,  and  the  remedy  exists  at  Common  Law  irrespect- 
ive of  any  statute.  The  plaintiffs'  remedy  is  not  restricted 
to  sec.  189,  of  the  Assessment  Act,  R.  S.  0.  ch.  180,  for  the 
very  form  of  the  action  shews  that  it  is  not  brought  under 
that  section,  which  does  not  give  any  penalty,  damages, 
&c,  "  to  the  party  aggrieved,"  but  merely  gives  a  penalty 
to  the  Queen :  Whelan  v.  The  Queen,  28  U.  C.  R.  108, 117 ; 
The  United  States  v.  Bo  wen,  21  Albany  L.  J.  117,  Sup.  Ct. 
U.  S.,  Oct.  1879.  The  plaintiffs'  remedy  is  at  Common 
Law.  The  defendant  was  acting  in  a  ministerial  capacity 
without  any  power  of  exercising  a  discretion,  and  not  in  a 
judicial  or  quasi  judicial  capacity  where  there  is  power  to 
exercise  a  discretion.  It  is  clearly  laid  down  that  minis- 
terial officers  are  liable  for  neglect  of  duty :  Kendall  v.  The 
United  States,  12  Peters  524,  613 ;  Addison  on  Torts,  5th 
ed.,  626 ;  Ferguson  v.  The  Earl  ofKinnoul,  9  CI.  &  F.  251, 
279,  283.  They  are  liable  both  to  the  corporation  or  mu- 
nicipality employing  them :  School  District  v.  Kittridge,  27 
Vermont  650;  and  to  any  individual  whom  their  act  or 
default  has  injured :  Fairbanks  v.  Kittridge,  24  Vermont  9. 
The  mere  fact  of  the  defendant  undertaking,  and  the 
30 — VOL.  XXXI  CP. 
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municipality  allowing  him  to  undertake  the  duties  in  ques- 
tion would  create  a  duty  on  his  part  to  perform  them  with 
due  diligence ;  but  here  it  is  alleged  that  the  duties  were 
undertaken  b}^  the  defendant  for  reward.  The  only  limit 
here  is  the  six  years  limit  fixed  by  21  James  I.  ch.  16,  sec.  3. 
Then  as  to  the  exception  taken  to  the  declaration.  The 
fact  that  the  failure  to  perform  a  duty  is  made  by  statute 
a  penal  offence,  does  not  take  away  the  civil  remedy.  The 
penalty  is  a  cumulative  remedy  :  Hayes  v.  Porter,  22 
Maine  371.  The  rule  is,  that  where  the  duty  and  liability 
are  solely  created  by  statute,  and  a  statutory  penalty  is 
given  to  the  party  aggrieved,  then  there  is  no  common  law 
remedy  irrespective  of  the  statutory  penalty ;  but  where 
there  is  a  common  law  remedy  apart  from  the  statute,  the 
penalty  is  merely  cumulative :  Cooley  on  Torts,  651-4,  and 
cases  there  cited.  The  duty  and  liability  of  the  defendant 
arises  from  the  relationship  of  master  and  servant,  or  of 
employer  and  employee,  existing  between  the  plaintiffs  and 
the  defendant ;  and  the  statute  setting  forth  the  routine 
of  duties  is  nothing  more  than  a  set  of  instructions  for  the 
employee,  and  the  liability  arises  from  the  relationship, 
and  not  because  the  instructions  are  contained  in  a  statute : 
Couch  v.  Steel,  3  E.  &  B.  410.  There  is  a  further  reason 
why  the  penalty  should  be  construed  to  be  cumulative,  that 
is,  its  limited  amount  would  be  an  inadequate  safeguard 
to  the  plaintiffs  against  the  defendant's  negligence. 

Bethune,  Q.  C,  for  the  defendant.  The  defendant  is  a 
mere  statutory  officer  who  is  independent  of  the  council, 
and  he  is  not  in  any  sense  their  servant :  Grier  v.  St.  Vin- 
cent, 13  Grant  512-519 ;  Be  Bisdale  and  Corporation  of 
Amherstburg,  22  U.  C.  K  122.  Sections  187  to  214  of  the 
Assessment  Act,  deal  with  the  responsibility  of  officers  and 
are  so  headed.  Section  191  contains  the  provision  creating 
the  liability  by  reason  of  which  this  action  is  brcught. 
Section  214  gives  a  civil  action  for  the  default  of  the  treas- 
urer, but  nowhere  is  any  civil  remedy  given  for  the  default 
of  the  clerk,  and  the  maxim  "  expressio  unius  exclusio  est 
alterius"  applies.    The  plaintiffs  here  lose  nothing  by  the 
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default  alleged.  The  taxes  upon  the  property  mentioned 
are  still  due,  and  at  any  rate  the  only  remedy  is  for  the 
penalty ;  and  this  penalty,  although  nominally  payable  to 
the  Queen,  does  eventually  go  back  into  the  county  funds, 
and  the  plaintiffs  get  the  benefit  of  it :  Hill  v.  Boston,  122 
Mass.  344,  380.  The  statutory  penalty  is  not  cumulative, 
it  is  the  only  remedy,  there  is  no  common  law  remedy : 
Hardcastle  on  Statutory  Law,  120.  The  plea  is  good,  and 
the  two  years  limit  applies,  as  this  is  not  an  action  for 
damages,  but  is  an  action  for  breach  of  a  duty  imposed  by 
statute,  and  the  plaintiffs  are  the  parties  aggrieved:  Atkin- 
son v.  Newcastle,  &c.,  Watemvorks  Co.,  L.  R.  2  Ex.  D.  441. 

October  22,  1880.  Galt,  J. — The  demurrer  to  the 
second  plea,  which  is  a  plea  of  the  Statute  of  Limitations 
under  the  R.  S.  0.  ch.  61,  sec.  1,  treating  the  declaration  as 
an  action  brought  for  a  penalty,  damages,  or  sums  of  money 
given  to  the  party  aggrieved  by  any  statute,  must  be 
allowed,  as  this  is  not  an  action  brought  under  the  189th 
section  of  "An  Act  respecting  the  Assessment  of  Pro- 
perty," but  is  based  on  the  duty  of  the  defendant  as  clerk 
of  the  municipality  to  furnish  true  copies  of  the  assess- 
ment rolls  to  the  collectors,  and  claiming  damages  on 
account  of  the  losses  sustained  by  the  municipality  by 
reason  of  omissions  made  by  the  defendant  in  such  copies. 

The  189th  section  is,  "  If  any  treasurer,  assessor,  clerk,  or 
other  officer  refuses  or  neglects  to  perform  any  duty  required 
of  him  by  this  Act,  he  shall,  upon  conviction  thereof  before 
any  Court  of  competent  jurisdiction  in  the  county  in  which 
he  is  treasurer,  assessor,  clerk,  or  other  officer,  forfeit  to 
Her  Majesty  such  sum  as  the  Court  may  order  and  adjudge, 
not  exceeding  one  hundred  dollars." 

It  is  manifest  from  the'  declaration  that  the  damages  in 
this  case  have  no  reference  to  the  provisions  of  the  statute, 
because  they  are  claimed  by  the  plaintiff  as  due  and  pay- 
able to  them,  and  are  alleged  to  amount  to  a  very  consider- 
able sum.  If  a  charge  were  made  against  the  defendant 
under  the  189th  section,  the  penalty  would  be  in  the  dis- 
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cretion  of  the  Court  before  whom  the  case  was  tried,  not  to 
exceed  one  hundred  dollars,  and  to  be  paid  to  Her  Majesty. 

There  is,  however,  an  exception  taken  to  the  declaration, 
which  raises  a  very  serious  question  as  respects  persons  in 
the  position  of  the  defendant.  The  exception  is  :  "  That 
the  only  remedy  for  the  causes  of  complaint  in  the  declara- 
tion mentioned, is  under  section  189  of  "The  Assessment 
Act,"  at  the  suit  or  upon  the  complaint  of  the  Crown." 

It  is  to  be  observed  that  the  declaration  does  not  charge 
that  the  defendant  made  any  fraudulent  omission  or  wil- 
fully omitted  any  names,  but  simply  omitted  and  neglected 
to  put  down  certain  names  and  properties  on  the  collector's 
rolls  in  breach  of  his  duty,  whereby  the  plaintiffs  sustained 
loss.  It  is  in  fact  an  action  brought  on  the  relation  of 
Master  and  Servant,  and  raises  the  question  whether,  in  the 
absence  of  any  special  agreement  to  that  effect,  a  servant 
is  liable  in  damages  to  any  extent  which  may  arise  owing 
to  his  mistake  ;  and  the  statute  is  referred  to  as  if  the 
same  omission  which  would  make  the  clerk  liable  to  a 
prosecution,  would  also  make  him  responsible  in  damages. 

I  confess  I  have  not  been  able  to  find  any  authority  for 
this  position.  Suppose,  for  example,  a  clerk  were  directed  to 
make  out  an  account,  and  that  by  mistake  he  omitted  cer- 
tain charges,  I  do  not  find  any  authority  for  saying  that  he 
would  be  personally  responsible.  The  master's  rights  against 
his  debtor  would  be  unaffected  by  the  error,  and  his  remedy 
against  the  clerk  would  be  only  a  right  to  dismiss  him  for 
carelessness.  I  mean,  of  course,  in  the  absence  of  any 
special  agreement. 

In Harviso n's Municipal  Manual,  4th  ed.p.763,  inreferring 
to  this  very  section,  we  find  the  learned  annota tor  stating  : 
"  This  is  a  wise  provision,  intended  to  secure  the  due  exe- 
cution of  the  Act  by  the  officers  mentioned,  whose  business 
it  is  to  learn  their  duty,  and  do  it  accordingly."  He  does 
not  suggest  that  the  officer  is  liable  to  a  civil  action  for 
the  taxes  due  on  any  property  omitted.  To  hold  a  clerk 
liable  for  the  taxes  due  by  any  person  whose  name  he  may 
have  accidentally  omitted,  appears  to  me  to  attach  a  very 
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serious  responsibility  to  his  office.  Moreover,  the  person 
whose  name  or  whose  property  is  omitted  is  not  discharged 
— he  still  remains  liable  for  the  taxes. 

This  distinguishes  this  case  from  School  District  v.  Kit- 
tridge,  27  Vermont  650,  cited  by  Mr.  Marsh,  in  his  carefully 
prepared  argument.  What  was  complained  of  in  that  case 
was,  that  the  Listers  had  improperly  included  in  one  sec- 
tion property  which  ought  to  have  been  included  in  an- 
other, and  the  taxes  having  been  paid  to  the  latter,  were 
lost  to  the  former.  Here  the  taxes  have  not  been  paid  to 
any  one,  and  are  consequently  still  due. 

In  Thompson  on  Negligence,  vol.  ii.  p.  1061,  note,  it  is  laid 
down:  "The  servant's  liability  to  the  master,  like  the 
master's  liability  to  him,  is  measured  by  the  rule  of  ordi- 
nary or  reasonable  care,  skill,  and  diligence.  '  Whoever 
bargains  to  render  services  for  another,  undertakes  for  good 
faith  and  integrity,  but  he  does  not  agree  that  he  will 
commit  no  errors.  For  negligence,  bad  faith,  or  dishonesty, 
he  would  be  liable  to  his  employer  ;  but,  if  he  is  guilty  of 
neither  of  these,  the  master  or  employer  must  submit  to 
such  incidental  losses  as  may  occur  in  the  course  of  the 
employment,  because  these  are  incident  to  all  avocations, 
and  no  one,  by  any  implication  of  law,  ever  undertakes  to 
protect  another  against  them.'  "  See  Page  v.  Wells,  37  Mich. 
415,  421,  there  cited. 

In  the  present  case,  although  it  is  not  brought  under  the 
statute,  the  plaintiffs  treat  the  liability  of  the  defendant  as 
if  he  incurred  the  same  liability  civilly  as  he  does,  I  may 
say,  criminally ;  and  this,  in  my  opinion,  they  are  not  en- 
titled to  do. 

There  are  two  breaches  alleged.  The  first  is,"  and  although 
the  defendant  as  such  clerk  did,  in,  and  for  each  of  the  said 
years,  make  a  resident  collector's  roll  for  the  said  munici- 
pality in  the  professed  performance  of  his  said  duty,  yet 
the  defendant  did  not  in  the  said  rolls  set  down  the  name 
in  full  or  otherwise  of  every  person  assessed,  and  the 
assessed  value  of  such  person's  real  and  personal  property 
and  taxable  income,  as  ascertained  after  the  final  revision 
30a— -vol.  xxxi  c.p. 
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of  the  assessment  rolls  of  the  said  years,  but  on  the  con- 
trary, the  defendant,  as  such  clerk  as  aforesaid,  omitted 
and  neglected  to  set  down  in  the  said  collector's  rolls,"  &c. 

It  is  not  averred  &hat  he  negligently,  falsely,  or  dis- 
honestly made  the  omissions,  but  simply  that  he  made  them 
— in  other  words,  that  he  made  a  mistake.  This  would  not 
render  him  liable  civilly.  It  is  true  that  for  the  reasons 
given  by  the  late  Chief  Justice  Harrison,  already  quoted, 
the  Legislature  has  declared  that  he  shall  be  liablefto  be 
prosecuted  for  such  a  mistake,  but  this  does  not  affect  his 
position  considered  merely  in  the  relation  of  master  and 
servant. 

The  second  breach  it  still  more  defective.  It  simply 
avers  that  the  defendant  as  such  clerk  did  not  in  the  said 
collector's  rolls  set  down  all  the  names  and  property,  with- 
out any  allegation  of  negligence,  bad  faith,  or  even  care- 
lessness. 

In  my  judgment,  therefore,  the  declaration  is  defective. 
There  is  no  breach  of  duty  charged  which  would,  inde- 
pendent of  the  statute,  render  the  defendant  liable,  and 
consequently  there  must  be  judgment  for  the  defendant. 

In  the  view  I  have  taken,  I  am  not  called  on  to  say 
whether  the  exception  taken  to  the  declaration  by  the 
defendant  is  entitled  to  prevail.  It  is  probable  in  a  case  of 
so  much  importance,  affecting  as  it  does  a  large  class  of 
public  officers,  it  may  be  thought  advisable  to  take  the 
opinion  of  the  full  Court,  and  it  may,  therefore,  be  expe- 
dient for  me  at  present  not  to  do  more  than  say  that  I  do 
not  think  the  civil  liability  of  persons  in  the  position  of 
this  defendant,  is  co-extensive  with  his  criminal  responsi- 
bility for  mistakes  made  in  the  discharge  of  his  public 
duty. 

The  judgment  will  be  for  the  defendant.  There  will  be 
no  costs  to  either  party  on  the  argument  of  the  demurrer 
and  exception. 

Judgment  for  defendant 
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MICHAELMAS  TERM,  44  VICTORIA,  1880, 
From  November  15th  to  December  IQth. 


Present  : 

The  Hon.  Adam  Wilson,  C.  J. 
"    Thomas  Galt,  J. 
"      "    Featherston  Osler,  J. 


Harvey  v.  Pearsall. 

1    Dower — Damages — Pleading. 

To  a  summons  under  "  The  Dower  Procedure  Act,"  E.  S.  0.  ch.  55,  with 
the  statutory  notice  endorsed,  under  sec.  10,  claiming  damages,  the 
defendant  entered  an  appearance,  under  sec.  20,  with  an  acknowledge- 
ment that  he  was  tenant  of  the  freehold,  and  consent  that  plaintiff 
might  have  judgment  for  her  dower,  and  take  the  necessary  proceedings 
to  have  the  same  assigned  to  her.  The  plaintiff  then  served  a  declara- 
tion claiming  dower  as  well  as  damages  for  its  detention. 

Held,  that  the  declaration  was  bad  and  must  be  set  aside,  in  claiming 
dower  when  her  right  to  it  was  admitted. 

Quaere,  whether  such  damages  might  not  be  recovered  on  a  record 
properly  framed.   Lin/dot  v.  Duncombe,  21  C.  P.  484,  remarked  upon. 

In  Easter  Term,  May  19,  1880,  Allan  Cassels  obtained  a 
rule  calling  upon  the  plaintiff  to  shew  cause  why  the 
declaration  filed  herein,  and  the  copy  and  service  thereof, 
should  not  be  set  aside  with  costs,  on  the  ground  that  the 
practice  under  "  The  Dower  Procedure  Act,"  R.  S.  O.  ch.  55, 
affords  no  authority  for  the  filing  and  serving  of  such 
declaration,  and  on  the  ground  that  the  defendant  having 
consented  that  the  plaintiff  have  judgment  for  dower 
claimed  pursuant  to  sec.  20  of  the  said  Act,  the  plaintiff  by 
the  said  declaration  wrongfully  claims  such  dower  and 
damages  for  detention  of  the  same. 
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The  summons  was  issued  on  the  25th  of  September, 
1879,  in  the  ordinary  statutory  form.  The  statutory 
notice  was  endorsed  upon  the  writ,  informing  the  defen- 
dant that  he  was  served  with  the  writ  to  the  intent  that 
he  might  enter  an  appearance  and  denial  that  he  was  tenant 
of  the  freehold  of  the  said  land,  or  that  he  might  enter  an 
appearance  only  ;  and  that  unless  in  sixteen  days  from  the 
said  service  he  entered  an  appearance  with  or  without  such 
denial,  the  plaintiff  would  have  a  right  to  sign  judgment 
to  recover  as  against  him  the  dower  claimed,  with  costs  of 
suit.  And  according  to  the  tenth  section  of  the  Act,  the 
plaintiff  added  to  the  notice  :  "And  further  take  notice  that 
the  plaintiff  claims  $300  for  damages,  occasioned  by  reason  of 
the  detention  of  her  dower  from  the  14th  day  of  June,  1873." 

The  defendant,  under  the  twentieth  section  of  the  Act, 
on  the  15th  of  October,  1879,  filed  an  appearance  to  the 
writ,  and  an  acknowledgment  and  consent  under  the  same 
section,  as  follows,  directed  to  the  plaintiff's  attorney  : 
"  Take  notice  that  the  defendant  named  in  the  writ  of 
summons  acknowledges  that  he  is  tenant  of  the  freehold 
of  the  land  named  in  the  writ,  and  consents  that  the  plain- 
tiff may  have  judgment  for  her  dower  therein,  and  may 
take  the  proceedings  authorized  by  '  The  Dower  Procedure 
Act,'  to  have  the  same  assigned  to  her." 

A  copy  of  the  appearance  and  acknowledgment  and  con- 
sent were  also  duly  served  upon  the  plaintiff's  attorney, 
with  an  affidavit  of  the  day  of  entering  and  filing  the 
same  in  the  proper  office. 

On  the  22nd  of  January,  1880,  a  copy  of  the  declaration 
was  served  upon  the  defendant's  attorney,  by  which  the 
plaintiff  claimed  her  dower  of  the  land  in  question  "  whereof 
she  has  nothing,  and  she  claims  also  damages  for  the  de- 
tention from  her  of  her  endowment  in  the  said  land  from 
the  14th  day  of  June,  1873.  And  she  claims  three  hundred 
dollars." 

On  the  16th  of  February,  a  summons  was  obtained  in 
Chambers  by  the  defendant,  calling  on  the  plaintiff  to  shew 
cause  why  the  declaration  should  not  be  set  aside  for  the 
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cause  aforesaid,  which  was,  on  the  23rd  of  the  same  month, 
referred  to  this  Court. 

In  this  term,  November  19,  1880,  no  one  appearing  to 
shew  cause,  Allan  C assets  supported  the  rule.  As  the 
defendant  has  appeared  and  acknowledged  that  he  was 
tenant  of  the  freehold,  and  has  consented  that  the  plaintiff 
might  have  judgment  for  her  dower,  and  might  take  such 
proceedings  under  the  Act  to  have  the  same  assigned  to 
her,  all  the  plaintiff  can  do  is  what  is  declared  in  the 
twentieth  section  of  the  Act,  as  follows  :  <c  And  in  every 
such  case  where  the  defendant  so  admits  the  right  to 
recover,  the  plaintiff  may  enter  judgment  of  seisin  forth- 
with, and  may  obtain  a  writ  of  assignment  of  dower  in 
manner  hereinafter  specified,  but  shall  not  be  entitled  to 
tax  or  recover  the  costs  of  suit  or  of  entering  such  judg- 
ment against  the  defendant ;"  and  the  defendant  was 
quite  willing  the  plaintiff  should  pursue  that  course. 
The  statute  has  provided  no  means  for  recovering  her 
damages  when  the  defendant  has  admitted  her  liability  to 
dower  and  consented  to  her  proceeding  for  an  assignment 
of  it.  The  Statute  of  Merton,  if  it  can  apply  now 
since  the  passing  of  our  Statute,  gives  damages  only  in 
cases  "  of  wrongful  deforcement"  by  the  tenant  of  the 
freehold,  and  there  is  no  wrongful  deforcement  here. 
Moreover  our  Act  has  declared,  that  when  the  defen- 
dant consents  to  the  dower  being  assigned,  the  plain- 
tiff shall  not  recover  her  costs,  although  she  has  judg- 
ment for  her  dower ;  and  if  she  is  not  to  have  costs,  she 
cannot  claim  to  recover  damages.  The  case  of  Linfoot  v. 
Duncombe,  21  C.  P.  484,  is  decisive  in  the  defendant's 
favour.  See  also  Cameron  v.  Gilchrist,  43  U.  C.  R.  512; 
Scribner  on  Dower,  vol.  ii.  p.  656  ;  Park  on  Dower,  Amer. 
ed.,  p.  138,  sec.  301. 

November  19, 1880.    Wilson,  C.  J. — We  may  dispose  of 
this  application  without  determining  the  points  argued  by 
Mr.  Qassels,  or  giving  any  absolute  opinion  upon  the  case 
referred  to  of  Linfoot  v.  Duncombe,  21  C.  P.  484. 
31 — VOL.  XXXI  CP. 
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The  defendant,  according  to  the  Statute,  has  admitted 
by  his  acknowledgment  filed  and  served  that  he  is  tenant 
of  the  freehold,  and  he  has  consented  that  the  plaintiff 
shall  have  judgment  for  her  dower,  yet  she  has  declared 
against  him  as  one  who  is  still  denying  her  right  to  dower. 
That  form  is  manifestly  wrong.  For  why  try  a  right  which 
has  been  already  confessed,  and  must  appear  to  be  so, 
when  the  record  is  made  up  ?  That  is  all  which  we  decide. 
The  reason  the  plaintiff  has  so  declared  is,  that  she  may 
recover  damages  for  the  detention  of  her  dower,  which  she 
has  claimed,  but  which  Linfoot  v.  Buncombe  has  decided 
she  cannot  recover,  because  the  Dower  Act,  it  is  said,  has 
provided  no  remedy  in  such  a  case.  The  Statute  gives  the 
dowress  a  right  to  damages  for  the  detention  of  her 
dower;  and  having  that  right  there  must,  in  my  opinion, 
be  a  remedy  for  it.  If  a  count  or  record  were  framed 
according  to  the  facts  and  pleadings  which  would  shew 
her  right  to  judgment  of  seisin  was  admitted,  praying  an 
inquiry  of  the  damages  which  she  had  claimed  by  her 
writ,  and  which  the  defendant  had  not  answered,  the 
question  would  be  fairly  presented  whether  that  part  of 
her  claim  given  to  her  by  the  Statute  must  not  be  deter- 
mined in  such  a  case  as  the  present,  in  like  manner  as  if 
the  defendant  had  denied  instead  of  confessing  her  right 
to  dower. 

It  appears  to  me  strange  that  a  claim  for  dower  and 
damages  can  be  satisfied  by  giving  the  dower  without  the 
damages ;  and  upon  the  ground  too  that,  although  there  is 
the  right  there  is  not  the  remedy.  I  should  desire  to  con- 
sider the  case  referred  to  before  I  could  hold  myself  bound 
by  it. 

The  rule  will  be  absolute,  and  with  costs. 

Rule  accordingly  (a). 


(a)  The  plaintiff  subsequently  applied  for  leave  to  amend  the  declara- 
tion, which  was  granted  on  payment  of  costs  within  six  weeks  ;  and,  in 
default  of  amendment,  the  rule  was  to  be  absolute,  with  costs. 
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Henry  v.  Gilleece. 

Will — Minors — Determination  of  life-estate. 

The  testator  by  his  will  devised  the  proceeds  of  certain  real  estate  to  his 
daughter-in-law,  E.  D.,  widow  of  his  son  W.  D.,  deceased,  to  her  use 
and  support  of  his  son  W.  D.'s  children  during  her  natural  life,  or  so 
long  as  she  remained  his  widow ;  and  in  the  event  of  the  death  ot  his 
said  daughter-in-law,  then  to  his  said  grandchildren  so  long  as  they 
remained  minors.  He  then  devised  the  land  to  his  grandson  P.  D.,  in 
fee,  but  subject  to  the  above  devise.  After  the  testator's  death  E.  D. 
married  again,  and  was  still  living. 

Held,  that  the  intent  of  the  testator  was,  that  in  any  event  the  minors 
were  to  have  the  support  of  the  land  during  minority,  and  therefore 
were  so  entitled  during  such  minority,  upon  the  determination  of  the 
mother's  estate  by  marriage  as  well  as  by  death. 

Ejectment  for  the  north  quarter  of  lot  number  ten,  in 
the  first  concession  north  of  Dundas  street,  in  the  township 
of  Toronto,  containing  fifty  acres,  more  or  less. 

The  cause  was  tried  before  Patterson,  J.,  without  a  jury, 
at  Brampton,  at  the  Fall  Assizes  of  1880. 

Both  parties  claimed  under  the  testator,  Hugh  Doherty. 

The  whole  contention  depended  upon  the  proper  con- 
struction of  the  following  clauses  of  the  testator's  will : 

"  Third — I  give  and  bequeath  to  my  daughter-in-law, 
Ellen  Doherty,  widow  of  my  son,  William  Doherty,  de- 
ceased, the  proceeds  of  the  residue  of  my  real  estate,  situ- 
ate," &c,  describing  it.  "  To  have  and  to  hold  the  same 
to  her  use  and  support  of  my  son  William  Doherty's 
children,  during  her  natural  life,  or  so  long  as  she  remains 
the  widow  of  my  son  William  Doherty ;  and  in  the  event 
of  the  death  of  my  daughter-in-law,  then  to  my  said 
grand-children  to  have  and  to  hold  the  same  as  long  as 
they  remain  minors. 

"  Fourth — I  give,  devise  and  bequeath  to  my  grandson, 
Patrick  Doherty,  his  heirs  and  assigns,  all  my  real  estate, 
being,"  &c.  (the  same  as  above  described.)  "  To  have  and 
to  hold  the  same  to  him  and  to  his  heirs  and  assigns,  to  his 
and  their  use  and  behoof  forever,  subject  to  the  conditions 
set  forth  in  the  third  clause  of  this  instrument." 
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Ellen,  the  widow  of  William  Doherty,  after  the  death  of 
the  testator,  and  before  the  commencement  of  this  suit, 
married  again,  and  she  was  still  living. 

The  case  was  argued  by  counsel  for  the  respective  parties 
at  JSTisi  Prius,  and  the  learned  Judge  having  reserved  the 
case,  afterwards,  upon  the  authority  of  the  cases  of  Luxford 
v.  Cheeke,  3  Lev.  125  ;  Browne  v.  Hammond,  1  Johns. 
210,  214,  and  Bainbridge  v.  Cream,  16  Beav.  25  ;  and  the 
review  of  those  cases  in  1  Jarman  on  Wills,  3rd  ed.,  pp. 
760  to  763,  gave  a  verdict  for  the  defendant — that  is,  in 
effect,  in  favour  of  the  minor  grand-children  of  the  testator 
during  their  minority. 

In  this  term,  November  17,  1880,  Milligan  (of  Brampton) 
moved  for  a  rule  calling  on  the  defendant  to  shew  cause 
why  the  verdict  in  her  favour  should  not  be  set  aside,  and 
a  verdict  entered  for  the  plaintiff,  the  verdict  being  con- 
trary to  law  and  evidence.  He  referred  to  the  following 
authorities  :  Attwater  v.  Attwater,  18  Beav.  330 ;  Bird  v. 
Hunsdon,  2  Swanst.  342  ;  Longmore  v.  Elcum,  2  Y.  &  C. 
C.  C.  363 ;  Bayne  v.  Crowther,  20  Beav.  400 ;  Perry  v. 
Walker,  12  Grant  370  ;  Bateman  v.  Bateman,  17  Grant  227  ; 
Sheffield  v.  Lord  Orrery,  3  Atk.  282  ;  Pile  v.  Salter,  5  Sim. 
411 ;  Jarman  on  Wills,  3rd  ed.,  vol.  i.,  504,  534-5. 

November  22,  1880.  Wilson,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

We  have  examined  the  cases  to  which  Mr.  Milligan 
referred,  with  no  idea  however  that  they  would  he  opposed 
to,  or  that  if  opposed  they  could  reverse  the  reasonable 
doctrine  which  the  cases  referred  to  by  the  learned  Judge 
in  disposing  of  this  case  relied  upon. 

The  plaintiff,  who  is  the  purchaser  from  Patrick  Doherty, 
contends  that,  as  the  widow  of  William  has  married  again, 
and  is  still  living,  he  is  entitled  to  the  immediate  posses- 
sion of  the  land  to  the  exclusion  of  the  minors,  because 
they  are  to  take  the  land  only  upon  the  death  of  their 
mother,  by  the  express  terms  of  the  will,  and  that  event 
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has  not  yet  happened  ;  and  as  her  estate  has  determined  by 
her  marriage  the  only  person  who  can  take,  if  the  minors 
cannot,  he  says,  is  himself  by  virtue  of  the  devise  over. 

The  defendant  representing  in  effect  the  minors'  inter- 
ests, contends  that,  although  the  will  does  in  words  give 
the  land  to  the  minors  only  upon  the  death  of  their  mother 
and  not  upon  her  marriage,  the  proper  construction  to 
be  put  upon  that  clause  of '  the  will  is  to  give  them  the 
land  immediately  upon  the  determination  of  their  mother's 
estate,  whether  it  be  by  marriage  or  death. 

If  that  be  not  so,  the  result  must  be  that  the  plaintiff 
will  take  an  estate  by  reason  of  the  widow's  marriage, 
determinable  upon  her  death,  if  such  event  should  happen 
before  all  of  her  children  have  attained  their  majority. 
But  the  probabilities  are,  that  the  widow  may  live  to 
see  all  of  her  children  attain  to  full  age.  And  the 
children,  by  this  reading  of  the  will,  must  Jose  the  sup- 
port which  the  testator  manifestly  intended  for  them 
during  that  period  of  their  life  when  they  most  require 
it ;  and  by  the  happening  of  an  event  too — their  mother's 
second  marriage — when  it  is  of  special  importance  that 
they  should  have  something  of  their  own  and  not  be 
dependent  for  support  upon  the  divided  affection  of  their 
mother,  and  the  gratuitous  and  doubtful  benevolence  of  a 
step-father. 

The  intent  of  the  testator  is  as  plain  as  possible,  that  in 
any  event  his  grand-children  shall  have  their  support 
out  of  his  property,  so  long  as  they  are  minors.  And  we 
think  we  can,  and  consistently  with  the  strict  rules  of  law, 
give  effect  to  that  intention. 

In  Browne  v.  Hammond,  1  Johns.  210,  Wood,  V.  C,  in  a 
case  like  the  present,  said,  at  p.  214  :  "It  appears  to  me  clear 
that  I  am  concluded  by  the  authorities,  which  have  deter- 
mined that  a  devise  or  bequest  over,  though  in  terms  made 
upon  the  marriage  of  the  donee  of  the  preceding  estate,  is 
to  be  extended  by  implication,  so  as  to  take  effect  on  the 
determination  of  that  estate  by  death." 

In  Eaton  v.  Hewitt,  2  Dr.  &  Sm.  184,  Kindersley,  V.C., 
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said,  at  p.  192  :  "  With  respect  to  the  contention  that  there 
is  a  total  intestacy,  in  the  first  place  it  is  hardly  possible  to 
suppose  that  the  testator  could  have  intended  that  all  the 
gift  and  dispositions  of  the  corpus  of  the  fund  *  *  should 
depend  upon  the  chance  whether  Eliza  did  or  did  not  marry. 
Furthermore  it  does  not  appear  to  me  that  upon  the  strict 
grammatical  construction  of  the  language  the  limitations  of 
the  corpus  are  made  dependent  upon  the  contingency  of 
Eliza  marrying.  But,  even  if  that  were  otherwise,  it  is  a 
rule  now  well  established,  that  where  a  testator  gives  to  a 
woman  a  life  interest,  if  she  so  long  remains  unmarried,  and 
then  directs  that  in  the  event  of  her  marrying  the  property 
shall  go  over  to  another,  although  according  to  the  strict 
language  the  gift  over  is  expressed  only  to  take  effect  in 
the  event  of  the  marriage  of  the  tenant  for  life,  the  gift 
over  is  held  to  take  effect,  even  though  the  tenant  for  life 
does  not  marry.  And  that  rule  appears  to  me  to  be  clearly 
applicable  to  this  case." 

The  last  case  of  the  kind  we  have  seen,  and  probably  the 
last  on  the  subject,  is  that  of  Underhill  v.  Roden,  L.  R.  2 
Ch.  D.  494,  and  there  the  Master  of  the  Rolls  said,  at  p.  497  : 
"  It  is  a  great  pity  when  a  general  rule  of  this  kind  is  well 
established  that  Judges  should  not  follow  it.  The  general 
rule  is  extremely  well  expressed,  if  I  may  say  so,  in  Eaton 
v.  Hewitt,  by  a  very  distinguished  Judge  in  these  terms ;" 
and  then  he  quotes  from  it,  and  from  Browne  v.  Ham- 
mond, the  language  we  have  already  given  from  those 
cases. 

It  is  true,  the  three  cases  we  have  last  mentioned  are 
cases  in  which  the  tenant  for  life,  had  not  married  but 
died,  and  the  estate  was  to  go  over  upon  a  second  marriage, 
whereas  in  the  case  before  us,  it  is  just  the  reverse  ;  but 
the  rule  does  not  depend  upon  which  of  these  events  shall 
first  happen,  because  in  the  case  of  Bainbridge  v.  Cream, 
16  Beav.  25,  relied  on  by  Patterson,  J. A.,  in  disposing  of  the 
cause  at  the  trial,  as  in  this,  the  marriage  was  the  event 
which  first  happened,  and  there,  as  here,  the  estate  was  to 
pass  over  to  those  who  were  by  the  devise  to  take,  not 
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upon  the  marriage,  but  upon  the  death  of  the  tenant  for 
life. 

We  see  no  reason  then  to  doubt  the  propriety  of  the  rule 
in  thus  giving  effect  to  the  manifest  intention  of  the  testa- 
tor in  favour  of  his  grand-children  during  their  minority, 
on  the  happening  of  either  of  these  events,  because  the 
manner  of  the  cesation  of  the  preceding  life  estate, 
whether  by  death  or  marriage,  is  of  no  consequence  in 
comparison  with  the  primary  object  of  the  devise,  the 
maintenance  of  the  minor  children  until  they  are  of  full 
age. 

We  are  obliged  to  refuse  the  rule,  because  the  decision 
of  the  learned  Judge  cannot,  in  our  opinion,  by  any  argu- 
ment be  impeached  ;  and  because  it  would  be  a  pity,  to 
use  the  words  of  the  Master  of  the  Rolls  already  quoted, 
"  when  a  general  rule  of  this  kind  is  well  established  that 
Judges  should  not  follow  it." 


Rule  refused. 
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Mayer  v.  The  Grand  Trunk  Railway  Company. 

Railways —  Warehousemen — Goods  warehoused  for  convenience  of  parties — 
Condition  limiting  liability — Knowledge  of. 

On  the  back  of  the  request  note  and  shipping  receipt  given  and  received 
by  the  plaintiff  on  the  shipment  of  goods  from  Montreal  to  Toronto, 
and  the  freight  advice  note  received  by  him  on  the  arrival  of  the  goods 
at  Toronto,  and  specially  referred  to  on  the  face  thereof  respectively, 
were  a  number  of  conditions  under  the  heading  :  "  General  notices  and 
conditions  of  carriage,"  one  of  which  was  that  the  company  should  not 
be  liable  for  any  goods  left  until  called  for  or  to  order,  or  warehoused 
for  the  convenience  of  the  parties  to  whom  they  belonged,  &c,  and 
that  the  warehousing  of  all  goods  would  be  at  the  owner's  risk  and 
'  expense.  On  the  arrival  of  the  goods  at  Toronto  they  were  placed  in 
the  defendants  warehouse  there,  and  the  plaintiff,  on  receipt  of  the 
freight  advice  note  called  at  the  warehouse,  and  obtained  permission  to 
leave  them  there,  nothing  being  said  about  storage.  The  goods  were 
subsequently  lost,  and  the  plaintiff  brought  an  action  against  the 
defendants  to  recover  their  value. 

Held,  that  he  could  not  recover,  for  although  the  defendants  must  be 
deemed  to  have  held  the  goods  as  warehousemen  and  not  as  carriers, 
the  terms  and  conditions  of  the  request  note  and  shipping  receipt, 
which  constituted  the  contract  between  the  parties,  applied  and  bound 
the  plaintiff,  irrespective  of  whether  he  had  read  the  conditions  or 
knew  their  contents,  and  therefore  the  defendants  were  protected  by 
the  condition  above  set  forth. 

Declaration.  Second  count :  that  the  defendants  were 
the  owners  of  a  railway  running  from  Montreal  to  Toronto, 
used  by  them  for  the  conveyance  of  goods  and  passengers, 
and  also  owned  certain  warehouses  along  the  line ;  and  the 
plaintiff  delivered  to  the  defendants,  and  the  defendants 
accepted  from  the  plaintiff,  certain  goods  to  be  carried  from 
Montreal  to  Toronto,  and  to  be  delivered  to  the  defendants 
within  a  reasonable  time  for  reward.  Averment,  that  after 
the  arrival  of  the  goods  in  Toronto  the  defendants  placed 
the  same  in  their  warehouse  there,  to  be  delivered  by  them 
to  the  plaintiff  within  a  reasonable  time  thereafter  on 
request,  for  reward  to  the  defendants :  that  it  was  the  de- 
fendants' duty,  as  warehousemen,  to  safely  keep  and  take 
care  of  said  goods,  and  to  deliver  them  to  the  plaintiff 
within  such  reasonable  time  on  request.  Breach  :  that 
defendants  by  their  carelessness,  negligence,  and  improper 
conduct,  did  not  safely  keep  the  goods  and  deliver  them  to 
the  plaintiff,  whereby  the  plaintiff  lost  the  same. 
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Pleas  to  second  count : 

1.  Not  guilty. 

2.  That  the  plaintiff  did  not  deliver,  nor  did  the  defen- 
dants receive  the  goods  in  the  manner  or  on  the  terms 
alleged. 

3.  That  the  goods  were  received  subject  to  a  special 
contract  made  between  the  parties  respecting  the  car- 
riage, care,  and  storing  at  Toronto  of  the  goods  in  ques- 
tion, and  the  delivery  thereof,  but  not  otherwise :  that 
one  of  the  conditions  of  the  special  contract  was  and 
is  in  effect :  that  the  defendants  will  not  be  liable 
for  loss  or  damage  done  to  goods  put  into  return  wrappers 
or  boxes,  or  packages  described  as  empties,  nor  for  any 
goods  left  until  called  for,  or  to  order,  and  warehoused  for 
the  convenience  of  the  parties  to  whom  they  belong,  or  by 
or  to  whom  they  are  consigned  ;  and  in  all  cases  where 
herein  not  otherwise  provided  the  delivery  of  goods  shall 
be  considered  complete,  and  the  responsibilities  of  the  com- 
pany shall  terminate  when  the  goods  are  placed  in  the 
company's  sheds  or  warehouse  (if  there  be  convenience  for 
receiving  the  same)  at  their  final  destination  ;  or  when  the 
goods  shall  have  arrived  at  the  place  to  be  reached  on  the 
said  company's  railway.  The  warehousing  of  all  goods  will 
be  at  the  owners  risk  and  expense  ;  and  if  the  company  are 
unable  to  store  or  warehouse  goods  received  by  them,  they 
shall  have  the  right  to  place  such  goods  in  any  warehouse 
that  may  be  available,  at  the  risk  and  expense  of  the  owner 
of  the  property  so  stored,  and  all  charges  for  storing,  ware- 
housing, and  conveying  shall  form  an  additional  lien  on 
the  goods :  that  defendants  did  safely  and  securely,  and 
within  a  reasonable  time  carry  the  goods  from  Montreal  to 
Toronto,  and  then  and  there  did  unload  the  same  in  a 
reasonable  time  from  their  cars,  and  safely  placed  the  same 
in  their  warehouse,  of  which  the  plaintiff  had  due  notice  : 
that  afterwards,  and  after  a  reasonable  time  had  elapsed 
for  the  removal  of  the  goods  from  the  defendants'  ware- 
house, and  while  the  goods  were  in  the  warehouse,  the 
plaintiff  came  to  defendants'  warehouse  and  desired  the 
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servants  of  the  company,  whose  duty  it  was  to  deliver  the 
said  goods  to  the  plaintiff,  and  who  then  were  ready  and 
willing  to  deliver  the  same,  all  which  the  plaintiff  well 
knew,  to  let  the  said  goods  remain  in  the  said  warehouse 
until  called  for,  for  the  convenience  of  the  plaintiff ;  and 
the  plaintiff  then  knowing  the  goods  were  in  the  said 
warehouse,  and  the  defendants  then  being  willing  to  deliver 
said  goods  to  the  plaintiff,  which  the  plaintiff  knew,  left 
the  goods  in  the  said  warehouse  where  the  defendants  had 
so  delivered  the  same  under  and  pursuant  to  the  terms  of 
the  said  special  contract  :  that  afterwards,  and  before  the 
plaintiff  called  for  the  goods  they  were  stolen  or  lost,  which 
are  the  causes  of  action  complained  of. 
Issue. 

The  cause  was  tried  before  Hagarty,  C.  J.,  and  a  jury,  at 
Toronto,  at  the  Spring  Assizes  of  1880. 

At  the  trial  it  appeared  that  the  plaintiff's  agent  had 
delivered  to  the  defendants  at  Montreal,  on  the  16th  May, 
1879,  a  case  described  as  one  case  household  goods,  accom- 
panied by  a  shipping  or  request  note  signed  b}^  the  plaintiff 
in  the  following  terms :  "  The  Grand  Trunk  Railway  Com- 
pany will  please  receive  the  undermentioned  property  in 
apparent  good  order,  addressed  to  J.  C.  Mayer,  Toronto,  to 
be  sent  by  the  company  subject  to  the  terms  and  conditions 
stated  above  and  on  the  other  side,  and  which  are  agreed 
to  by  this  shipping  note  delivered  to  the  said  company 
as  the  basis  on  which  their  receipt  is  to  be  given  for  the 
said  property." 

The  company  gave  the  plaintiff  a  shipping  receipt  in  the 
same  terms  as  the  shipping  note.  The  goods  arrived  in 
Toronto  about  the  19th  or  20th  May,  and  on  the  latter 
day  the  plaintiff  received  from  the  defendants  "  a  freight 
advice  note,"  informing  him  of  their  arrival,  at  the  foot  of 
which  was  the  notice:  " See  conditions  on  back  hereof." 

One  of  the  terms  and  conditions  endorsed  on  the  shipping 
note,  shipping  receipt,  and  freight  advice  note,  and  referred 
to  on  the  face  of  each  of  them,  was  the  condition  set  forth 
in  the  third  plea. 
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The  plaintiff  said  that  he  went  down  to  the  station  after 
having  received  the  advice  note,  and  saw  the  case  in  the 
freight  shed  inside  the  warehouse.  "  I  saw  a  clerk  in  the 
office.  I  said  to  him  I  was  moving  just  then,  and  I  would 
like  to  know  if  I  could  leave  the  box  there.  He  told  me 
to  go  and  see  Mr.  Hay.  I  had  the  advice  note  in  my  hand. 
I  asked  Hay  if  I  could  leave  the  box  there  until  I  moved, 
and  he  said  '  You  can.'  More  than  a  month  after  that  I 
went  for  the  box."  The  plaintiff  then  described  the  search 
which  he  made  for  the  case  with  the  assistance  of  the 
railway  officials.  No  trace  whatever  could  be  found  of  it. 
"  When  I  spoke  to  Mr.  Hay  about  leaving  the  box,  there 
was  nobody  in  the  office  but  ourselves.  Hay  did  not  bring 
anything  to  my  notice.  He  did  not  say  a  word  about 
conditions  on  the  back  of  the  notice.  I  never  read  them. 
I  think  I  saw  something  on  the  back  of  it,  and  read  the 
heading,  but  the  print  was  so  fine  I  could  not  read  it. 
Nothing  was  said  at  all  as  to  any  charge.  They  did  not 
say  anything  at  all  about  what  the  goods  would  be,  or  the 
charge  for  leaving  them.  The  freight  was  sixty  or  seventy 
cents.  *  *  I  expected  of  course  they  would  make  a 
charge  for  storage." 

Cross-Examined.  "  Mr.  Hay  said  I  could  leave  the  box 
till  I  moved,  no  time  was  specified.  *  *  He  did  not  say 
a  word  about  '  at  my  own  risk.'  If  he  had  told  me  that, 
I  would  have  taken  my  box  away  to  a  warehouse." 

A  nonsuit  was  moved  for,  on  the  ground  that  the  goods 
having  been  delivered  under  the  special  contract  stated  in 
the  plea  the  defendants  were  protected,  as  the  goods 
arrived  and  the  plaintiff  was  notified,  and  they  were  left  for 
his  own  convenience  in  the  defendants'  warehouse,  and  the 
plaintiff  had  express  notice  of  the  terms  under  which  they 
would  be  permitted  to  remain. 

It  was  also  objected  that  the  defendants  were  not  liable 
as  the  case  was  shewn  to  have  contained  articles  of  special 
value,  such  as  pictures,  &c,  which  would  not  have  been 
received  according  to  the  conditions  except  upon  special 
terms. 
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Leave  was  reserved  to  move  to  enter  a  nonsuit,  and  the 
defendants  gave  evidence. 

John  B.  Hay,  the  foreman  of  the  freight  department  at 
Toronto,  said :  "  The  plaintiff  said  to  me  he  had  some  more 
goods  coming  from  Montreal  in  the  course  of  a  week,  or  in 
a  few  days,  and  if  possible  he  would  like  us  to  keep  the  box 
until  the  others  arrived,  as  he  wished  to  remove  them  all 
together.  I  told  him  that  household  goods  would  remain 
entirely  at  his  own  risk,  and,  if  he  was  willing  to  leave  the 
case  on  that  condition,  he  could  do  so  until  the  arrival  of 
the  other  cases.  *  *  I  expressly  stated  this  to  him.  Had 
no  intimation  of  this  case  containing  anything  but  household 
goods.  *  *  Care  is  taken  of  the  freight  shed  where  the 
goods  were.  There  are  watchmen  on  night  and  day,  and 
through  the  day  the  hands  are  all  there  to  help  on  the 
delivery  and  receipt  of  goods.  The  freight  shed  is  locked 
at  night.  Great  care  is  taken  to  ascertain  that  goods  re- 
ceived are  delivered  in  accordance  with  the  consignment 
note,  there  being  men  specially  appointed  for  that  purpose. 
I  cannot  say  what  has  become  of  this  package.  We  made 
every  effort  we  could  to  find  it :  searched  our  own  ware- 
house here ;  issued  tracers  over  our  own  line,  also  over  the 
other  railways  in  Canada,  but  all  reported  there  was  no 
such  case  in  their  hands.  We  had  a  search  made  if  any 
such  case  had  been  delivered  in  the  city.  Every  effort  was 
made  to  get  track  of  the  goods.  We  were  not  able  to  find 
any  trace.  The  only  supposition  is,  that  it  must  have  been 
stolen  from  the  warehouse.  *  *  I  am  able  to  say  that 
from  the  time  the  case  came  into  our  possession  the  ordi- 
nary and  proper  care  was  taken  of  it.  It  was  dealt  with 
precisely  as  we  deal  with  other  goods  of  a  similar  descrip- 
tion." 

On  cross-examination,  he  said  :  "  We  did  not  charge 
for  storing  the  box.  The  freight  charges  would  have  been 
all  he  would  have  had  to  pay  if  he  had  taken  away  the  box 
in  a  few  days.  We  never  carry  out  the  notice  as  to  storage 
strictly.  He  might  have  been  charged  storage,  and  he 
might  not.     I  never  saw  the  box  at  all.    *    *    The  box 
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was  340  lbs.  That  should  not  be  easily  lost.  I  presume  it 
would  shew  some  carelessness,  the  loss  of  a  box  like 
that." 

The  witness  stated  that  if  he  had  known  that  the  box 
contained  oil  paintings  and  other  articles  of  special  value, 
he  would  not  have  consented  to  its  remaining  there  at  all. 

It  appeared  that  the  box  contained  two  oil  paintings 
valued  at  $500,  besides  photographs  valued  at  $64. 

The  learned  Chief  Justice  submitted  the  following  ques- 
tions to  the  jury: 

1.  Can  the  jury  say  how  this  case  was  lost  ?  Answer, 
"No." 

2.  "  Was  it  left  in  the  shed  on  the  understanding  that  it 
was  to  be  at  the  plaintiff's  risk,  as  Hay  swears  ?"  Answer, 
"  No." 

3.  "  Were  the  contents  fairly  described  as  household 
goods  ?"    Answer,  "  Yes." 

4.  "  Would  the  defendants  have  allowed  it  to  remain  in 
the  shed  as  they  did,  if  the  plaintiff  had  told  them  the  true 
contents  ?"    Answer,  "  Yes." 

5.  "  Was  the  case  left  as  Hay  says  merely  for  a  short 
time  without  charge,  or  as  long  as  the  plaintiff  chose,  paying 
storage  ?"  Answer,  "  Time  indefinite  :  he  was  subject  to 
pay  storage." 

6.  "  Did  the  defendants  take  proper  care  of  the  goods, 
or  were  they  guilty  of  negligence  ?"  Answer,  "  Proper 
care  was  not  taken  of  the  goods." 

The  learned  Chief  Justice  said  his  impression  was,  that 
the  plaintiff  was  bound  by  the  conditions  on  the  back  of 
the  request  note  itself  given  in  Montreal,  but  he  did  not  so 
charge  the  jury. 

The  plaintiff  objected  that  the  jury  should  have  been 
told  that  the  conditions  on  the  back  of  the  advice  note  did 
not  apply  to  warehousemen,  but  only  to  carriers. 

Upon  the  answers  to  the  questions  submitted  to  the 
jury,  a  verdict  was  entered  for  the  plaintiff  for  a  nominal 
sum,  subject  to  a  reference  as  to  value. 
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In  Easter  term,  May  19,  1880,  J.  K.  Kerr,  Q.C.,  obtained 
a  rule  nisi  to  set  aside  the  verdict,  and  to  enter  a  nonsuit, 
pursuant  to  leave  reserved ;  or  to  enter  a  verdict  for  the 
defendants  upon  the  findings  of  the  jury,  or  for  a  new  trial, 
on  the  ground  that  the  verdict  and  the  findings  of  the 
jury  were  contrary  to  law  and  evidence,  and  the  weight  of 
evidence. 

During  the  same  term,  May  31,  1880,  Tilt  shewed  cause. 
The  defendants  rely  on  the  fifth  condition,  set  out  in  the 
third  plea.  This  condition  merely  applies  to  the  carriage 
and  not  to  the  warehousing  of  goods.  The  heading  of  the 
conditions,  namely,  "  General  notices  and  conditions  of 
carriage,"  shews  this.  Here  the  carriage  was  at  an  end, 
and  the  defendants  occupied  the  character  of  warehouse- 
men. The  cases  of  McCrosson  v.  Grand  Trunk  R  W.  Co., 
23  C.  P.  107,  and  Fitzgerald  v.  Great  Western  R  W.  Co., 
39  U.  C.  R.  525,  clearly  shew  that  they  are  liable  in  the 
capacity  of  warehousemen.  Even  if  the  condition  can  be 
held  to  apply  to  them  as  warehousemen,  it  would  only 
apply  to  a  warehousing  which  takes  place  at  the  com- 
mencement of  the  carriage,  or  rather  after  they  have  been 
received  for  carriage,  and  before  the  carriage  actually  takes 
place.  The  goods,  however,  were  not  warehoused  upon  the 
terms  of  the  condition,  for  the  jury  expressly  found  that 
the  goods  were  not  received  merely  for  the  convenience  of 
the  plaintiff,  but  were  placed  there  subject  to  storage. 
The  plaintiff  is  not  bound  by  the  condition.  His  atten- 
tion should  have  been  called  to  the  condition,  and  notice 
brought  home  to  him.  Here  the  type  in  which  the  con- 
ditions are  printed  is  so  small  that  without  attention  being 
called  to  them  they  would  escape  observation.  The  whole 
contract  must  be  what  is  contained  on  the  face  of  the 
documents :  Henderson  v.  Stevenson,  L.  R.  2  H.  L.  Sc. 
470;  Parker  v.  South  Western  R  W.  Co.,  L.  R.  1  C. 
P.  D.  618.  Even  if  the  condition  would  protect  defen- 
dants against  negligence,  it  is  no  protection  against  gross 
negligence  ;  and  the  defendants  were  clearly  guilty  of  gross 
negligence  :  Czech  v.  General  Steam  Navigation  Co.,  L.  R.  3 
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C.  P.  14.  There  was  evidence  to  establish  the  findings  of 
the  jury,  and  therefore  the  Court  cannot  enter  a  verdict 
for  the  defendants  ;  but  at  most  can  only  grant  a  new  trial : 
Moore  v.  Connecticut  Mutual  Ins.  Co.,  in  the  Supreme 
Court,  not  yet  reported.    See  16  Can.  L.  J.  N.  S.  72. 

J.  K.  Kerr,  Q.C.,  contra.  The  findings  of  the  jury  are 
against  the  evidence.  In  fact  there  is  no  evidence  to 
sustain  the  findings.  The  fifth  condition,  however,  relieves 
the  defendants.  The  defendants'  liability  only  extends 
to  losses  occurring  during  the  carriage  of  the  goods.  The 
condition  expressly  provides  against  any  liability  in  case  of 
loss  occurring  when  the  goods  have  been  warehoused,  and 
it  clearly  applies  to  the  case  where  they  have  been  ware- 
housed on  the  termination  of  the  carriage.  The  cases  relied 
upon  by  the  other  side  do  not  apply  here.  The  case  of 
McCrosson  v.  Grand  Trunk  R.  W.  Co.,  23  C.  P.  107,  turned 
on  the  fact  of  the  omission  to  give  the  consignee  notice  of  the 
arrival  of  the  goods  at  their  destination,  or  to  deliver  the 
goods  to  him  ;  while  in  the  case  of  Fitzgerald  v.  Great 
Western  R.  W.  Co.,  39  U.  C.  R  525,  which  was  for  damage 
done  to  goods  after  the  transitus  was  at  end,  and  the  con- 
dition there  relied  upon  was  made  expressly  to  apply  only  to 
damage  done  during  the  transitus.  It  is  clearly  no  defence 
that  the  plaintiff's  attention  was  not  expressly  called  to  the 
conditions,  and  that  he  did  not  see  or  read  them ;  but  here 
reference  is  expressly  made  on  the  face  of  the  documents 
to  the  conditions  on  the  back  :  Parker  v.  South  Eastern  R. 
W.  Co.,  L.  R  2  C.  P.  D.  416  ;  Burke  v.  South  Eastern  R.  W. 
Co.,  L.  R  5  C.  P.  D.  1.  The  condition  even  extended  to 
gross  negligence  :  McCawley  v.  Furness  R.  k.  Co.,  L.  R  8 
Q.  B.  57.  There  was  also  a  misdescription  as  to  the  con- 
tents, and  the  finding  of  the  jury  on  this  point  is  not 
supported  by  the  evidence  :  Browne  on  Carriers,  113,  and 
cases  there  cited ;  Redfield  on  Carriers,  vol.  2,  p.  82. 

June  26,  1880.  Osler,  J. — There  is  no  doubt  that 
the  defendants'  duties  as  carriers  of  the  goods  in  ques- 
tion had  ceased,  and  that  the  only  character  in  which 
they  can  be  held  liable,  if  at  all,  is  that  of  warehousemen. 
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They  unquestionably  held  the  goods  in  that  capacity,  and 
they  contend  that  their  liability  as  such  is  limited  by  the 
special  terms  and  conditions  on  which  they  originally 
received  them  for  carriage. 

The  condition  on  which  they  rely  is  set  forth  in  the  third 
plea.  That  condition  is  No.  5  of  a  series  of  conditions 
headed  "  General  notices  and  conditions  of  carriage," 
printed  on  the  back  of  the  shipping  or  request  note  signed 
by  the  plaintiff,  of  the  receipt  note  given  to  him  or  to  his 
agent  in  Montreal,  and  of  the  freight  advice  note  received 
by  him  in  Toronto  on  the  arrival  of  the  goods.  It  stipu- 
lates that  the  company  shall  not  be  liable  for  any  goods 
left  until  called  for  or  to  order,  and  warehoused  for  the 
convenience  of  parties  to  whom  they  belong,  or  by  or  to 
whom  they  are  consigned,  and  that  the  warehousing  of  all 
goods  will  be  at  the  owner's  risk  and  expense. 

The  plaintiff  contends  that  he  is  not  bound  by  that  con- 
dition, because  it  only  relates  to  the  liability  of  the  defen- 
dants as  carriers,  and  cannot  affect  their  responsibility  as 
warehousemen. 

The  case  of  McCrosson  v.  Grand  Trunk  B.  W.  Co.,  23 
C.  P.  107,  relied  upon  in  support  of  this  contention,  was 
very  different  in  its  facts.  There  was  a  condition  in  that 
case  similar  to  the  one  in  question  here,  but  it  was  shewn 
there  that  it  was  the  practice  of  the  defendants  to  deliver 
to  the  consignees  the  goods  brought  by  them,  and  that  the 
freight  charged  included  cartage.  They  received  the  goods, 
but,  as  the  jury  found,  negligently  omitted  to  inform  the 
plaintiffs  of  their  arrival  for  some  months,  and  in  conse- 
quence they  were  deteriorated  in  value.  The  defendants 
in  that  case  had  in  fact  assumed  the  double  responsibility 
of  storing  and  forwarding  the  goods,  and  having  negligently 
omitted  to  give  notice  of  their  arrival  or  to  deliver  them  in 
accordance  with  their  practice,  they  were  held  to  be  pre- 
cluded from  insisting  that  the  goods  had  been  warehoused 
for  the  convenience  of  the  owner. 

In  the  case  of  Fitzgerald  v.  Great  Western  B.  W.  Co.,  39 
C.  P.  525,  which  the  plaintiff  also  relied  upon,  the  condition 
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pleaded  was  one  that  the  defendants  should  not  be  liable 
for  damages  for  the  loss  or  damage  to  goods  of  a  conbus- 
tible  or  dangerous  nature.  It  was  held  that  the  condition 
applied  only  to  losses  which  occurred  during  the  carriage  of 
the  goods,  and  part  of  the  goods  never  having  been  carried 
at  all,  and  the  remainder  carried  to  the  place  of  destination, 
but  damaged  while  in  the  defendants'  possession  after  the 
transitus  was  at  an  end,  the  defendants  were  liable  notwith- 
standing the  condition. 

But  the  condition  now  in  question  is  one  w^hich  by  its 
very  terms  was  to  apply  to  a  state  of  things  which  in  the 
contemplation  of  the  parties  might  arise  after  the  goods 
had  arrived  at  their  destination  ;  and  when  the  owner, 
after  notice  of  their  arrival,  either  requests  the  company  to 
permit  him  to  leave  the  goods  in  their  warehouse,  or  omits 
or  neglects  to  remove  them,  he  is,  in  my  opinion,  bound  by 
the  terms  of  the  condition,  unless  he  clearly  makes  out  an 
agreement  by  the  company  to  hold  them  on  some  other 
terms. 

The  plaintiff  also  urges  that  he  is  not  bound  by  the 
condition,  because  he  had  no  notice  of  it,  and  did  not  see  it, 
and  it  was  not  read  or  explained  to  him  by  the  freight 
agent. 

If  the  question  turned  simply  upon  the  fact  whether  the 
plaintiff  could  be  said  to  have  had  notice  of  the  conditions 
from  the  form  of  the  shipping  receipt  and  freight  advice 
note  delivered  to  him  by  the  company,  it  would  be  very 
difficult  for  him  to  contend  successfully  that  he  had  not  had 
notice  and  was  not  bound  by  every  thing  contained  therein. 
The  case  is  not  in  the  least  like  that  of  Henderson  v. 
Stevenson,  L.  K.  2  H.  L.  Sc.  470,  where  the  condition  was 
printed  on  the  back  of  a  ticket,  and  there  w&  no  reference 
on  the  face  of  it  to  indicate  that  there  were  ar  conditions 
modifying  the  contract  apparent  on  the  face,  an  the  pas- 
senger did  not  know  and  had  no  reason  to  assume  that 
there  was  anything  on  the  back. 

In  Parker  v.  South-Eastern  K  W.  Co.,  L.  R  2  C.  P.  IX 
416,  Mellish,  L.  J.,  says,  at'p.  422 :  "There  may  be  cases  in 
33 — vol.  xxxi  c.p. 
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which  a  paper  containing  writing  is  delivered  by  one  party 
to  another  in  the  course  of  a  business  transaction,  where  it 
would  be  quite  reasonable  that  the  party  receiving  it  should 
assume  that  the  writing  contained  in  it  no  condition,  and 
should  put  it  in  his  pocket  unread/' 

He  instances  the  case  of  a  person  receiving  a  ticket  in 
driving  through  a  turnpike  gate.  "  On  the  other  hand, 
if  a  person  who  ships  goods  to  be  carried  on  a  voyage  by 
sea  receives  a  bill  of  lading  signed  by  the  master,  he  would 
plainly  be  bound  by  it  although  afterwards  *  *  he 
might  swear  thathe  hadjnever  read  the  bill  of  lading,and  that 
he  did  not  know  that  it  contained  the  terms  of  carriage,  and 
that  the  shipowner  was  protected  by  the  exceptions  contained 
in  it.  Now  the  reason  why  the  person  receiving  the  bill  would 
be  bound, seems  to  me  to  be  that  in  the  great  majority  of  cases 
persons  shipping  goods  do  know  that  the  bill  contains  the 
terms  of  the  contract  of  carriage  ;  and  the  shipowner,  or 
master  delivering  the  bill  of  lading,  is  entitled  to  assume 
that  the  person  shipping  goods  has  that  knowledge.  It  is, 
however,  quite  possible  to  suppose  that  a  person  who  is 
neither  a  man  of  business  nor  a  lawyer  might  on  some 
particular  occasion,  ship  goods  without  the  least  knowledge 
of  what  a  bill  of  lading  was,  but  in  my  opinion  such  a 
person  must  bear  the  consequence  of  his  own  exceptional 
ignorance,  it  being  plainly  impossible  that  business  could 
be  carried  on  if  every  person  who  delivers  a  bill  of  lading 
had  to  stop  to  explain  what  a  bill  of  lading  was." 

These  observations  apply  very  strongly  to  the  case  be- 
fore us,  if,  as  I  have  said,  we  are  to  treat  it  as  turning  upon 
the  mere  delivery  to  the  plaintiff  of  the  shipping  receipt 
and  the  freight  advice  note ;  and  the  case  of  Harris  v. 
Great  Western  R.  W.  Co.,  L.  R.  1  Q.  B.  D.  515,  would  be 
conclusive  against  him,  because  he  admits  that  he  saw 
something  on  the  back  and  read  the  heading,  "  General 
Notices  and  Conditions  of  Carriage." 

Elsewhere  in  the  judgment  I  have  already  referred  to, 
L.  J.  M elfish,  says,  at  p.  421  :  "  If  in  the  course  of  making  a 
contract  one  party  delivers  to  another  a  paper  containing 
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writing,  and  the  party  receiving  the  paper  knows  that  the 
paper  contains  conditions  which  the  party  delivering  it 
intends  to  constitute  the  contract,  I  have  no  doubt  that 
the  party  receiving  the  paper  does,  by  receiving  and  keep- 
ing it,  assent  to  the  conditions  contained  in  it,  although  he 
does  not  read  them,  and  does  not  know  what  they  are." 

The  case  of  Burke  v.  South-Eastern  R.  W.  Co.,  L.  R.  5 
C.  P.  I).  1,  also  goes  very  far  to  shew  that  the  plaintiff 
cannot  raise  such  an  objection  as  this  under  the  circum- 
stances. But  I  prefer  to  rest  my  opinion  that  the  plaintiff 
is  bound  by  this  and  other  conditions  contained  in  the 
shipping  receipt  and  freight  advice  note,  upon  the  fact  that 
he  is  an  assenting  party  to  them.  He  has  signed  the  re- 
quest note  which  contains  the  same  conditions,  and  those 
two  documents,  the  request  note  and  shipping  note,  form 
the  contract  between  the  parties,  which,  in  the  absence  of 
fraud,  is  binding  on  the  plaintiff,  whether  he  had  or  had 
not  read  it,  and  did  or  did  not  know  of  its  contents.  See 
also  Fitzgerald  v.  Grand  Trunk  R.  W.  Co.,  4  App.  601, 
and  O'Rorke  v.  Great  Western  R.  W.  Co.,  23  U.  C.  R  427. 

I  think  that  the  plaintiff  in  this  case  wTas  bound  by  the 
terms  and  conditions  of  the  request  note  and  the  shipping 
receipt,  and  that  it  must  be  assumed  that  the  goods  were 
left  in  the  defendants'  warehouse  upon  the  terms  stated  in 
the  plea,  unless  some  other  contract  is  shewn  to  have  been 
made  between  the  parties.  It  is  quite  clear  to  my  mind 
that  there  is  no  evidence  from  which  a  jury  ought  reason- 
ably to  be  satisfied  that  there  was  any  new  contract.  The 
plaintiff,  having  the  shipping  receipt  and  freight  advice 
note  in  his  possession,  and  being  minded  for  his  own  con- 
venience not  to  remove  the  case  for  the  time,  goes  to  the 
company's  officer  and  asks,  according  to  his  own  statement, 
if  he  could  leave  it  there  until  he  moved.  Mr.  Hay,  the 
official,  says  the  plaintiff  asked  if  he  could  leave  it  for  a 
week  or  a  few  days  until  some  other  goods  'arrived,  but 
this  is  not  in  my  opinion  material.  They  both  agree  on  the 
fact  that  the  plaintiff  asked  and  received  permission  to 
leave  the  case  there,  and  that  nothing  whatever  was  said 
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about  storage.  Hay  also  says,  which  the  plaintiff  denies, 
that  he  expressly  told  him  that  the  goods  must  remain 
entirely  at  his  own  risk  ;  but  taking  the  facts  on  which 
they  both  agree,  there  is  no  evidence  of  any  alteration  in 
the  terms  of  the  existing  contract. 

It  is  unnecessary  to  refer  to  the  other  objections  to  the 
verdict,  but  I  may  say  that  I  think  the  answers  of  the 
jury  to  the  second,  third,  and  fourth  questions  are  entirely 
against  the  weight  of  evidence.  The  rule  must  be  made 
absolute  to  enter  a  nonsuit. 

Wilson,  C.  J.,  and  Galt,  J.,  concurred. 

Rule  absolute. 


Steele  v.  The  Grand  Trunk  Railway  Company. 

Railways — Action  for  loss  of  goods — Notice  within  36  hours — Ownership — 

Proof  of. 

To  an  action  for  the  non  delivery  of  goods  delivered  to  defendants  to  be 
carried  from  Hamilton  to  Toronto,  the  defendants  set  up  that  they 
duly  carried  and  delivered  the  said  goods  to  the  plaintiff  at  Toronto, 
but  that  he  did  not,  as  required  by  one  of  the  terms  of  the  special 
contract  entered  into  between  the  parties,  give  the  defendants  within 
thirty-six  hours  thereafter  notice  of  any  damage  or  loss,  &c. 

Held,  that  the  defence  failed,  as  the  evidence  shewed  that  the  goods 
were  never  carried  or  delivered  as  alleged. 

A  further  defence  set  up  was,  that  the  plaintiff  could  not  maintain  the 
action,  which  was  in  case,  because  he  was  not  the  owner  of  the  goods 
at  the  time  of  the  shipment  at  Hamilton,  having  sold  them  to  one  H. 

Held,  that  the  evidence  shewed  that  he  was  the  owner,  for  although 
there  appeared  to  have  been  a  sale,  the  property  was  not  to  pass  until 
the  delivery  of  the  goods  at  Toronto. 

This  was  an  action  on  the  case,  brought  to  recover  the 
value  of  two  cases  of  goods,  alleged  to  have  been  delivered 
to  the  defendants  at  Hamilton,  to  be  by  them  carried  to 
Toronto. 
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The  defendants  pleaded : 

1.  Not  guilty. 

2.  That  the  plaintiff  did  not  deliver  the  goods. 

3.  That  the  defendants  did  deliver  to  the  plaintiff  all  the 
goods  by  him  delivered  to  them. 

4.  That  the  goods  were  carried  under  a  special  agree- 
ment, whereby  notice  was  to  be  given  to  the  defendants 
within  thirty-six  hours  after  the  delivery  by  them  of  the 
goods  to  the  plaintiff  of  any  damage  or  loss,  and  averring 
that  they  "  within  a  reasonable  time  safely  carried  said 
goods  from  Hamilton  to  Toronto,  and  there  within  a  rea- 
sonable time  in  that  behalf  delivered  the  said  consignment 
to  the  plaintiff  at  Toronto  aforesaid,  who  then  and  there 
took  and  received  the  same,"  and  averring  that  the  plaintiff 
did  not  within  thirty -six  hours  give  any  notice  in  writing 
to  the  station  freight  agent  of  the  defendants  at  Toronto, 
as  required  by  the  special  contract,  of  the  loss  of  the  goods 
in  question. 

The  cause  was  tried  before  Morrison,  J.  A.,  and  a  jury,  at 
Hamilton,  at  the  Spring  Assizes  of  1880. 

The  facts,  so  far  as  material,  are  set  out  in  the  judg- 
ment. 

At  the  trial  the  learned  Judge  entered  a  nonsuit,  reserv- 
ing leave  to  the  plaintiff  to  move  to  enter  a  verdict  in  his 
favour  for  the  sum  of  $384. 

In  Easter  Term  May  18, 1880,  MacKelcan,  Q.C.,  obtained 
a  rule  nisi  to  enter  a  verdict  for  the  plaintiff,  pursuant  to 
the  leave  reserved. 

In  this  Term,  November  18,  1880,  McMichael,  Q.  C, 
shewed  cause.  This  is  an  action  on  the  case,  and  it  is 
essential  for  the  plaintiff  to  shew  that  he  was  the  owner 
of  the  goods,  while  it  has  been  proved  that  the  plaintiff 
was  not  the  owner,  but  one  Hamilton,  to  whom  the  plain- 
tiff had  sold  them.  The  plaintiff  in  his  examination 
before  the  trial  under  the  Administration  of  Justice  Act, 
expressly  stated  that  he  had  sold  them  at  Hamilton  to  one 
Hamilton,  before  they  were  shipped:  Button  v.  Solomon- 
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son,  3  B.  &  P.  582.  The  goods  were  not  delivered  to 
the  defendants  as  common  carriers,  but  under  a  special 
contract,  and  therefore  the  plaintiff  cannot  recover  on  the 
record  as  it  stands.  Even  if  an  amendment  were  allowed 
authorizing  the  plaintiff  to  sue  on  the  special  contract,  the 
omission  to  give  notice  within  thirty-six  hours  after  the 
delivery  of  the  goods  at  their  destination,  as  required 
under  the  special  terms  of  the  contract  as  set  out  in  the 
fourth  plea,  would  be  a  complete  answer  to  the  action : 
Mason  v.  Grand  Trunk  R.  W.  Co.,  37  U.  C.R  163.  Sub- 
sec.  4  of  sec.  20  of  the  Railway  Act  of  1868,  31  Vic.  ch. 
68,  D.,  does  not  apply  to  a  case  of  this  kind  :  Scarlett  v. 
Great  Western  R.  W.  Co.,  41  U.  0.  R  211. 

MacKelcan,  Q.C.,  contra.  The  evidence  shews  that  no 
sale  was  made  at  Hamilton.  What  took  place  there  merely 
amounted  to  an  agreement  for  a  sale,  and  the  sale  was  not 
completed  until  the  goods  were  delivered  to  Hamilton  at 
Toronto.  The  fact  of  the  goods  being  consigned  to  the 
plaintiff  is  strong  evidence  of  this.  The  plaintiff  in  his 
preliminary  examination  does  not  speak  of  a  sale  in  a  legal 
sense ;  and,  even  if  he  did,  he  would  be  drawing  a  legal 
inference  which  the  facts  did  not  warrant.  There  would 
be  no  sale  under  the  Statute  of  Frauds :  Browne  on  Car- 
riers, 486 ;  Coats  v.  Chaplin,  3  Q.  B.  483 ;  Coombs  v.  Bris- 
tol, &c.,  R.  W.  Co.,  3  H.  &  N  .  510.  The  defendants  are 
liable  in  an  action  on  the  case.  The  goods  were  received 
by  the  defendants  as  common  carriers.  Whether  they 
received  them  as  common  carriers  or  not  depends  upon 
whether  they  were  goods  which  it  was  their  duty 
to  receive ;  and  these  were  goods  which  it  was  clearly 
their  duty  to  receive.  If,  however,  the  action  should 
have  been  on  the  special  contract,  leave  should  be 
granted  to  add  a  count  setting  it  up.  The  condition 
set  up  can  constitute  no  defence.  The  condition  which 
is  endorsed  on  the  back  of  the  contract  does  not  constitute 
a  part  of  the  contract ;  and  also  it  should  have  been  shewn 
that  the  plaintiff  saw  these  conditions  and  assented  to 
them :  Henderson  v.  Stevenson,  L.  R  2  H.  L.  Sc.  370 ; 
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Harris  v.  Great  Western  R.  W.  Co.,  L.  R  1  Q.  B.  D. 
515.  The  defendants  cannot  set  up  the  condition. 
They  were  guilty  of  negligence,  and  sub-section  4  of 
section  20  of  the  Railway  Act  of  1868,  as  made  applica- 
ble to  these  defendants  by  38  Vic.  ch.  24,  sec.  4,  D,  makes 
the  defendants  liable,  irrespective  of  any  condition  limiting 
their  liability,  when  negligence  is  proved.  The  condition 
is  also  unreasonable,  as  it  was  impossible  to  give  notice 
under  the  circumstances  within  the  thirty-six  hours.  More- 
over, the  condition  does  not  apply  to  the  case  of  goods 
which  have  been  lost,  but  where  the  goods  have  been 
received,  and  the  complaint  is  respecting  the  imperfect  or 
damaged  condition  in  which  they  are  received.  He  referred 
to  Browne  on  Carriers,  p.  26. 

November  27,  1880.  Galt,  J. — There  were  several 
objections  taken  by  the  learned  counsel  for  the  defendants. 
First,  that  the  declaration  being  in  case  the  plaintiff  could 
not  recover,  as  the  evidence  shewed  the  goods  in  question 
were  not  the  property  of  the  plaintiff,  but  of  one  Hamilton, 
to  whom  he  had  sold  them  ;  and  second,  that  they  were 
carried  under  the  special  agreement  set  out  in  the  fourth 
plea,  and  that  it  was  proved  that  no  notice  of  the  loss  com- 
plained of  had  been  given  in  writing  to  the  defendants  or 
their  station  freight  agent  at  Toronto,  as  required  by  the 
condition  of  the  special  contract  under  which  they  had 
received  them. 

I  will  dispose  of  this  objection  before  considering  the 
question  of  property. 

The  fourth  plea  alleges  that  the  defendants  did  safely 
carry  the  goods,  and  did  deliver  them  to  the  plaintiff". 
This  was  not  proved.  On  the  contrary,  it  was  proved  that 
the  goods  in  question  never  were  carried  by  the  defendants, 
nor  delivered  by  them.  It  is  therefore  sufficient  to  say 
that  the  fourth  plea  was  not  proved. 

As  respects  the  first  objection.  It  was  stated  at  the 
trial  by  the  plaintiff',  that  having  got  into  difficulty  he 
made  a  verbal  arrangement  with  J.  M.  Hamilton,  which 
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was  as  follows :  "  When  I  went  down  to  Toronto  and  saw 
him  he  agreed  to  take  the  stock  off  my  hands  and  relieve 
me  of  all  my  liabilities  and  debts,  including  the  debts  I 
owed  him.  After  this  I  went  back  to  Hamilton,  and  com- 
menced packing  up.  I  packed  up  thirty-three  cases  of 
goods.    I  am  sure  about  that  number." 

It  is  to  be  observed,  as  the  agreement  was  not  in  writing, 
it  was  executory,  and  no  property  in  the  goods  passed  by 
virtue  of  the  agreement  alone ;  and  so  long  as  any  thing 
remained  to  be  done  by  the  plaintiff  the  property  remained 
in  him,  and  was  at  his  risk.  This  was  the  question  prin- 
cipally argued  before  us. 

In  his  evidence  at  the  trial  he  stated  :  "  The  cases  were 
mine  until  they  were  delivered  by  me  to  Hamilton's  store, 
on  George  street." 

It  is  true  in  his  examination,  which  took  place  before 
the  trial,  he  had  stated,  "  I  had  sold  them  to  Mr.  Hamilton, 
before  they  came  to  Toronto.  I  sold  them  to  Mr.  Hamilton 
in  August.  I  received  from  Mr.  Hamilton,  in  August,  the 
full  price,  that  is,  $6,825.80.  I  owed  him  money,  and  he 
took  these  goods  in  payment  of  the  debt  I  owed  him.  I 
kept  on  selling  these  goods  until  the  2oth  of  August,  and 
handed  over  to  Mr.  Hamilton  the  money  for  the  goods  so 
sold." 

On  the  other  hand,  Hamilton  states  :  "  1  had  no  interest 
in  the  goods  more  than  I  have  stated.  The  goods  were 
not  mine  until  delivered.  I  was  to  get  these  goods  in 
Toronto  ;  that  was  distinctly  understood  when  the  arrange- 
ment was  made  with  Steele  in  regard  to  the  transfer  of 
the  stock." 

It  appears  to  me,  although  the  statement  made  by  the 
plaintiff  on  his  preliminary  examination  might  have  been 
sufficient  to  establish,  so  far  as  he  is  concerned,  an  inten- 
tion to  pass  the  property  in  his  stock  to  Mr.  Hamilton,  that 
it  is  manifest  unless  the  latter  was  an  assenting  party  to 
such  an  arrangement  such  transfer  could  not  take  place. 
The  consideration  on  which  the  sale  wras  to  be  made  had 
not  been  paid  by  Mr.  Hamilton,  that  is  to  say,  no  discharge 
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had  been  given  by  him  to  the  plaintiff ;  in  fact  the  whole 
matter  remained  in  fieri. 

In  transactions  of  this  description  the  interests  of  the 
vendor  and  vendee  are  necessarily  in  conflict,  for  if  the 
property  has  passed  the  risk  must  have  done  so  likewise, 
and  if  there  had  been  a  conflict  of  evidence  between  the 
plaintiff  and  Hamilton,  I  am  of  opinion  Hamilton's  state- 
ment should  be  received  as  correct ;  but  such  is  not  the 
case ;  both  parties  swore  at  the  trial  the  property  in  the 
goods  was  not  to  pass  until  the  goods  were  delivered  in 
Toronto.  I  see  no  reason  for  questioning  the  truth  of  their 
allegations.  It  is  moreover  to  be  borne  in  mind  the  dis- 
pute is  raised,  not  by  the  parties  themselves,  but  by  the 
defendants,  who  had,  according  to  the  evidence,  unques- 
tionably failed  to  deliver  the  goods  in  question. 

But  if  full  effect  were  given  to  the  statement  made  by 
the  plaintiff  in  his  preliminary  examination,  it  is  not  incon- 
sistent with  his  evidence  at  the  trial,  for  undoubtedly  the 
agreement  was,  the  goods  should  be  sold  to  Hamilton,  and 
the  only  question  was,  whether  they  were  to  be  delivered 
to  him  in  Toronto,  and  such  would  be  the  reasonable 
arrangement. 

Since  the  argument,  we  have  been  favoured  with  a 
reference  to  several  authorities  by  the  learned  counsel  for 
the  defendants.  The  present  case,  however,  differs  from 
those  relied  on  by  him,  in  this  important  particular :  the 
plaintiff  did  not  consign  the  goods  in  question  to  Mr.  Ham- 
ilton, but  to  himself,  and  never  parted  with  the  possession. 

This  rule  will  be  absolute  to  enter  a  verdict  for  the 
plaintiff  for  $384. 

Wilson,  C.J.,  and  Osler,  J.,  concurred. 

Rule  absolute. 


34 — vol.  xxxi  c.p. 
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Mitchell  v.  McDuffy. 

Landlord  and  tenant — Fixed  rent— Right  to  distrain — Double  value — 
2  W.  &  M, .  Sess.  1,  ch.  h,  sec.  5— Rent  due. 

The  defendant  leased  certain  land  to  the  plaintiff  for  a  term,  during  which 
the  latter  was  to  make  improvements,  and  at  the  expiration  of  the 
term  the  value  of  such  improvements,  as  well  as  the  amount  of  the 
rent,  was  to  be  fixed  by  arbitration.  The  defendant  having  distrained 
for  rent  claimed  to  be  due  : 

Held,  that  there  being  no  fixed  rent  agreed  upon  there  was  no  right  of 
distress,  and  the  defendant  was  therefore  merely  a  trespasser  and  liable 
to  damages  to  the  actual  value  of  the  goods,  but  not  to  double  their 
value,  as  it  was  not  a  case  within  2  W.  &  M.  Sess.  1,  ch.  5,  sec.  5, 
which  refers  to  the  wilful  abuse  of  the  power  of  distress. 

SembLe,  that  although  there  may  be  no  rent  in  arrear  until  the  same  is 
fixed  by  arbitration,  there  cannot  be  said  to  be  none  due. 

This  was  an  action  tried  before  Patterson,  J.  A.,  and  a 
jury,  at  Lindsay,  at  the  Fall  Assizes  of  1880,  for  distraining 
where  no  rent  was  due. 

The  question  in  dispute  was,  as  to  the  terms  of  a  verbal 
lease  made  between  the  plaintiff  and  the  defendant. 

The  plaintiff's  account  of  the  transaction  was,  that  it 
was  at  first  proposed  that  he  should  go  on  the  place  under 
a  rental  of  $200  a  year,  but  finding  the  place,  as  he  said, 
not  to  be  what  it  was  represented  to  be,  he  refused  to  carry 
out  the  proposed  arrangement,  and  that  it  was  then  agreed 
he  should  have  the  place  for  the  first  year  for  a  merely 
nominal  rent,  namely,  doing  the  road  work  and  paying 
the  taxes  on  the  property  ;  and  that  then  he  was  to  occupy 
it  for  ten  years  on  the  understanding  that  he  was  to  make 
such  improvements  as  were  necessary,  the  defendant  leaving 
the  matter  of  improvements  entirely  to  himself,  and  that 
on  the  expiration  of  the  ten  years  the  amount  of  the  im- 
provements, as  also  the  amount  of  the  rent,  was  to  be 
determined  by  arbitration. 

The  defendant  contended  that  the  final  agreement  was, 
that  the  plaintiff  was  to  have  the  place  for  the  summer  of 
the  year  he  went  on  free,  to  prepare  it  for  cultivation,  and 
the  term  was  to  commence  in  the  fall,  in  October,  and  was  to 
be  for  ten  years,  at  a  rental  of  $200  a  year,  but  as  the  place 
was  out  of  repair  the  plaintiff  might,  for  the  first  five  years, 
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pay  the  rent  in  improvements,  the  value  01  such  improve- 
ments to  be  ascertained  by  arbitration  at  the  end  of  the 
term,  and  if  there  was  any  surplus  the  defendant  was  to 
pay  it  to  the  plaintiff ;  and  that  for  the  last  five  years  the 
rent  was  to  be  paid  in  cash. 

It  appeared  that  all  the  improvements  made  by  the 
plaintiff  were  made  during  the  first  five  years,  and  that 
after  the  first  five  years  had  elapsed,  and  during  the 
last  five  years,  namely,  in  the  year  1875,  and  following 
years,  the  defendant  received  from  the  plaintiff  the  sums  of 
$20,  $100,  and  $88,  which,  the  defendant  said,  were  paid 
by  the  plaintiff  as  rent,  and  that,  although  he  had  fre- 
quently asked  the  plaintiff,  he  could  not  get  any  more  from 
him.  The  defendant  denied  that  he  paid  these  sums  as 
rent,  but  said  he  had  lent  them  to  the  defendant,  as  the 
defendant  said  he  was  in  want  of  money,  and  that  they 
were  to  be  repaid  at  the  expiration  of  the  ten  years,  when 
the  arbitration  was  to  take  place. 

The  plaintiff  first  went  into  possession  in  June,  1869,  and 
according  to  his  contention  the  lease  terminated  in  June, 
1880,  while  according  to  the  defendant's  contention,  in 
October,  1879. 

The  distress  was  made  in  January,  1880.  It  was  agreed 
that  the  value  of  the  goods  was  $675. 

The  jury  found  for  the  plaintiff,  with  damages  $1,350, 
being  double  the  value  of  the  goods  distrained  for ;  but  the 
learned  Judge,  when  entering  the  verdict,  reserved  leave  to 
the  defendant  to  move  to  reduce  the  damages  to  the  actual 
value  of  the  goods,  if  the  Court  should  be  of  opinion  that 
the  plaintiff  was  not  entitled  to  the  double  value. 

In  this  Term,  November  18,  1880,  McCarthy,  Q.  C, 
obtained  a  rule  nisi  accordingly. 

During  the  same  Term,  December  8,  1880,  J,  K.  Kerr, 
Q.  C,  and  Hudspeth,  shewed  cause.  The  Court  granted 
the  new  trial  in  this  case  because  they  were  dissatisfied 
with  the  plaintiff's  statement  of  the  agreement  as  to  the 
tenancy,  and  the  case  went  down  to  another  jury.  The 
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evidence  on  the  part  of  the  plaintiff  was  substantially  the 
same,  except  that  the  plaintiff's  wife  was  called  as  a  wit- 
ness, and  corroborated  the  plaintiff's  account.  The  plain- 
tiff's account  is,  that  the  rent  and  improvements  were  to 
be  ascertained  by  arbitration  at  the  end  of  the  ten  years. 
The  whole  evidence  bears  out  the  plaintiff's  conten- 
tion ;  and  the  jury  have  found  in  his  favour.  No 
arbitration  has  ever  been  held,  and  there  was  no  fixed 
rent,  and  there  could  be  none  until  after  the  arbitrators 
had  made  their  award,  and  fixed  what  was  to  be  the 
annual  value  of  the  farm.  Upon  the  arbitration  it  might 
appear  that  the  improvements  exceeded  the  annual  value, 
and  therefore,  instead  of  the  plaintiff  having  to  pay  the 
defendant,  the  defendant  might  have  to  pay  the  plaintiff. 
As  the  defendant  distrained  when  no  rent  was  due,  he  is 
liable,  under  the  statute,  for  double  the  value  of  the  goods 
distrained  for.  The  onus  was  on  the  defendant  to  shew 
that  the  rent  was  due.  The  Court  would  not  be  justified 
in  granting  a  third  trial :  They  referred  to  Regnart  v. 
Porter,  7  Bing.  451  ;  Robinson  v.  Shields,  15  C.  P.  386; 
Bickle  v.  Beatty,  17  U.  C.  K.  465,  469 ;  Hegan  v.  Johnson, 
2  Taunt.  148  ;  Masters  v.  Farris,  1  C.  B.  715. 

Ferguson,  Q.  C.  contra.  The  defendant's  contention  is, 
that  the  amount  of  the  rent  was  fixed  at  $200,  but  that 
as  the  place  was  out  of  repair,  it  was  agreed  that  the  plain- 
tiff might  for  the  first  five  years,  pay  the  rent  in  improve- 
ments, which  were  to  be  ascertained  by  arbitration  at  the 
end  of  the  term,  and  for  the  last  five  years  the  rent  was  to  be 
paid  in  cash.  The  evidence  certainly  bear  out  the  defendant's 
contention.  The  improvements  were  all  made  during  the 
first  five  years,  and  no  money  was  then  paid,  but  after  the 
termination  of  the  five  years,  and  during  the  second  five 
years  the  plaintiff  began  to  pay  rent.  The  sums  so  paid  * 
the  defendant  states  were  paid  as  rent.  The  defendant's 
account  of  the  bargain  is  the  more  probable.  There 
was  therefore  a  letting,  an  entry,  and  a  rent  certain.  This 
clearly  constituted  a  demise  at  a  fixed  rent.  According  to 
the  defendant's  account  there  was  rent  due,  and  so,  even 
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according  to  the  plaintiff's  view.  The  plaintiff  cannot 
say  that  the  farm  had  not  earned  rent.  It  does  not  neces- 
sarily follow  because  there  was  to  be  an  arbitration  that 
there  would  be  no  rent  due  until  an  arbitration  was  held. 
The  rent  would  be  due,  and  the  plaintiff's  remedy  would 
be  to  sue  the  defendant  for  the  breach  of  his  agreement  to 
refer.  If,  however  there  was  no  fixed  rent,  then  there  was 
no  right  of  distress,  and  therefore  the  case  did  not  come 
within  the  Act  2  W.  &  M.  Sess.  1  ch.  5  sec.  2  ;  but  the 
defendant  committed  merely  a  trespass  for  which  he  is 
liable  for  the  actual  value  only  of  the  goods,  and  the 
plaintiff  therefore  cannot  recover  the  double  value. 

December,  31, 1880.  Galt,  J. — This  case  had  been  tried  by 
Burton,  J.A.,  in  May  last,  when  a  verdict  was  returned  for 
the  plaintiff.  Application  was  made  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  the  law  and  evi- 
dence. We  made  the  rule  absolute,  being  of  opinion  that 
the  terms  on  which  the  plaintiff  had  occupied  a  farm 
belonging  'to  the  defendant,  as  detailed  by  the  plaintiff, 
was  of  so  singular  a  character  that  the  case  should  be 
snbmitted  to  another  jury.  It  was  therefore  tried  again 
before  Patterson,  J.  A.,  and  a  second  time  the  plaintiff 
obtained  a  verdict. 

The  case  was  clearly  stated  to  the  jury  by  the  learned 
Judge,  and  as  no  complaint  is  made  of  his  charge,  I  think 
we  should  not  be  justified  in  granting  a  third  trial. 

The  dispute  between  the  parties  is  simply  this,  whether 
the  rent  was  to  be  fixed  by  arbitration  after  the  term  (ten 
years) had  expired,as  was  claimed  by  the  plaintiff, or  whether 
the  rent  was  a  fixed  sum  of  $200  for  at  any  rate  the  latter 
five  years  of  the  term,  payable  each  year,  as  was  asserted 
by  the  defendant,  and  for  arrears  of  which  the  distress 
complained  of  was  made.    No  arbitration  had  been  held. 

Mr.  Ferguson  contended  that  inasmuch  as  there  was  no 
rent  fixed,  as  was  found  by  the  jury,  there  should  be  no 
double  value.  He  did  not  cite  any  authority  in  support 
of  the  contention,  and  as  I  have  been  unable  to  find  any 
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myself  in  which  this  point  has  been  determined,  I  presume 
there  is  none,  and  that  the  case  must  be  decided  as  an 
action  of  trespass,  irrespective  of  the  statutory  provisions 
for  double  damages. 

As  we  assume  the  finding  of  the  jury  is  correct,  we 
must  consider  what  it  amounts  to.  The  plaintiff  asserts 
that  he  occupied  under  an  agreement  by  which  rent  was 
to  be  paid,  but  no  rent  was  fixed,  and,  according  to  his 
statement  it  might  happen  that  at  the  end  of  the  term 
he  might  have  a  claim  against  his  landlord,  because  he 
says  he  was  to  make  improvements  during  his  term, 
and  at  the  expiration  thereof  an  arbitration  was  to  be 
held,  and  the  arbitrators  were  to  decide  on  the  value  of  the 
improvements  so  made,  and  were  by  their  award  to  fix 
what  was  the  annual  value  of  the  farm,  and  to  make  their 
award  accordingly. 

Under  this  state  of  facts  it  cannot  be  said  that  any 
fixed  rent  was  agreed  on,  and  consequently  the  defendant 
had  no  right  to  distrain. 

In  Dunk  v.  Hunter,  5  B.  &  Al.  822,  Abbott,  C.  J.,  says, 
at  p.  325  :  "A  party  has  no  right  to  distrain,  unless  there 
be  a  fixed  rent  agreed  upon ;  if  that  be  not  so,  the  law 
gives  him  a  remedy  by  the  action  for  use  and  occupation. 
There  can  be  no  distress,  unless  there  be  a  contract  for 
an  actual  demise  at  a  specific  sum." 

The  jury  have  in  the  present  case  found  that  there  was 
no  demise  at  a  specified  sum,  consequently  the  defendant 
had  no  right  to  distrain,  and  was  a  trespasser. 

The  Act  2  W.  &  M.  Sess.  1  ch.  5,  has  reference  to  the 
sale  of  goods  distrained  for  rent,  and  enacts  by  sec.  2  : 
i(  That  from  and  after  the  1st  day  of  June,  1690,  where 
any  goods  or  chattels  shall  be  distrained  for  any  rent 
reserved,  and  due  upon  any  demise,"  &c,  the  same  may 
be  sold.  Sec.  5  :  "  Provided  always,  that  in  case  any  such 
distress  and  sale  as  aforesaid  shall  be  made  by  virtue  or 
colour  of  this  present  Act  for  rent  pretended  to  be  in  arrear 
and  due,  whereas  in  truth  no  rent  is  in  arrear  or  due  to 
the  person  or  persons  distraining,"  the  owner  shall  recover 
double  the  value  of  the  goods. 
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It  appears  to  me  that  when  the  Legislature  affixed  so 
heavy  a  penalty  on  a  person  wrongfully  endeavouring  to 
avail  himself  of  the  remedy  thereby  afforded  to  landlords, 
they  must  have  intended  it  to  apply  to  a  person  wilfully 
doing  what  he  must  be  held  to  have  known  to  be  an  abuse 
of  its  provisions,  and  that  it  does  not  embrace  a  case  like 
the  present,  in  which  no  rent  was  reserved,  eo  nomine. 

It  may  be  said  that  in  this  case  there  was  not  and  could 
not  be  auy  rent  in  arrear,  because  none  had  been  agreed 
upon  or  fixed,  but  it  is  impossible  to  say  that  there  is  none 
due,  that  is  payable,  because  that  cannot  be  known  until 
the  accounts  have  been  settled  by  an  arbitration  between 
the  parties,  when  it  may  be  found  that  a  very  considerable 
sum  is  payable  by  the  plaintiff  to  the  defendant  as  rent, 
and  it  would  be  wrong  to  allow  the  plaintiff  to  recover 
double  the  value  of  the  goods  distrained,  unless  it  was 
clear  that  when  the  defendant  distrained  no  rent  was 
due. 

The  result  is  that,  in  my  opinion,  this  is  a  case  not  within 
the  statute.  The  defendant  was  a  trespasser  in  what  he 
did,  as  he  had  no  right  to  distrain,  and  is  consequently 
liable  in  damages,  but  not  necessarily  to  pay  double  the 
value  of  the  goods  distrained. 

The  rule  will  therefore  be  absolute  to  reduce  the 
damages  to  $675. 

Wilson,  C.  J.,  and  Osler,  J.,  concurred. 


Rule  absolute. 


272     COMMON"  PLEAS,  MICHAELMAS  TERM,  44  VIC,  1880- 


The  Albert  Cheese  Company  v.  Leeming  et  al. 

Trading  corporations — Contracts  not  under  seal — Agency. 

The  plaintiffs  were  a  company  incorporated  under  C.  S.  C.  ch.  63,  and 
24  Vic.  ch.  19,  for  the  manufacture  and  sale  of  cheese,  &c.  On  the 
10th  of  August,  1878,  a  written  agreement  was  entered  into  between 
one  C,  the  plaintiffs'  secretary  and  salesman,  and  one  M.,  on  behalf, 
as  was  stated,  of  the  plaintiffs  and  defendants  respectively,  and  which 
was  signed  by  C.  and  M.,  for  the  sale  of  the  whole  of  the  plaintiffs7 
July  cheese,  as  also  of  their  August,  September,  and  October  cheese, 
at  prices  named. 

Held,  that  the  plaintiffs  being  a  trading  corporation,  and  the  contract 
one  specially  relating  to  the  objecis  and  purposes  of  the  company, 
it  was  binding  upon  them,  though  not  under  seal. 

Held,  also,  that  upon  the  evidence,  set  out  below,  C,  in  entering  into  the 
contract  for  the  plaintiffs,  was  acting  within  the  scope  of  his  employ- 
ment and  duties  ;  and  that  the  defendants  could  not  deny  M.'s  authority 
to  act  for  them,  for  they  had  adopted  and  ratified  the  agreement. 

Declaration  :  that  the  plaintiff'  bargained  and  sold, 
and  the  defendants  bought  all  cheese  made  in  the  plaintiffs' 
factory  during  July,  August,  September,  and  October,  1878, 
at  7§  cents  per  pound  for  July,  and  10  cents  per  pound  for 
August,  September,  and  October  cheese,  upon  the  terms 
that  the  plaintiff  should  deliver,  and  the  defendant  should 
accept  the  same.  Averment  of  performance  of  conditions 
precedent.  Breach  :  Non-acceptance. 
The  common  counts  were  added. 

Pleas.  To  the  special  count :  1.  Non  assumpsit  2.  That 
the  plaintiffs  did  not  bargain  and  sell,  nor  did  the  defendants 
buy  as  alleged.  3.  That  the  plaintiffs  did  not  deliver 
according  to  the  terms  of  the  contract,  nor  did  the  defen- 
dants refuse  to  accept.  To  the  common  counts :  1.  Never 
indebted.  2.  Payment. 

Issue. 

The  cause  was  tried  before  Patterson,  J.  A.,  and  a  jury, 
at  Napanee,  at  the  Fall  Assizes  of  1879. 

At  the  trial  it  appeared  that  for  three  or  four  years 
previous  to  the  year  1878,  the  defendants,  who  were  mer- 
chants residing  in  Montreal,  had  been  in  the  habit  of 
purchasing  cheese  from  the  plaintiffs.     Their  agents  in 
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Napanee  were  Messrs.  Downey  &  Co.,  a  firm,  the  partners 
in  which  were  John  Downey  and  Eobert  Madden. 

On  the  10th  of  August,  1878,  the  following  contract  was 
made:  "Napanee,  10th  August,  1878.  M.  Corrigan,  on 
behalf  of  the  Albert  Cheese  Factory,  sells  R  Madden  for 
Thomas  Leeming  &  Co.,  the  whole  of  July  make  of  cheese 
of  said  factory,  at  7f  cents  per  pound,  and  August,  Sep- 
tember, and  October  make  of  said  factory  at  10  cents  per 
pound,  delivering  at  times  required  at  theNapanee  station. 
If  Mr.  Madden  can,  will  give  J  cent  per  pound  more  on 
July  cheese."  This  was  signed  by  Corrigan  for  the  plain- 
tiffs, and  by  Madden  for  the  defendants. 

The  defendants'  contention  was :  1.  That  Madden  had 
no  authority  to  act  for  them.  2.  That  the  plaintiffs  were 
not  bound  by  the  contract,  it  not  being  under  their  cor- 
porate seal,  and  therefore  there  was  no  mutuality. 

Much  of  the  evidence  at  the  trial  was  with  regard  to  the 
quality  and  description  of  the  cheese,  but  as  nothing  turns 
upon  it,  it  is  not  further  referred  to. 

The  contract  in  question,  though  signed  by  Madden,  was 
made  in  presence  of  Downey,  and  professedly  on  behalf  of 
the  defendants;  and  on  the  same  day  Downey  &  Co.  wrote 
to  them  acknowledging  receipt  of  instructions  to  buy,  and 
advised  them  of  the  contract  with  the  plaintiffs.  "We  have 
contracted  for  Albert  Cheese  at  1\  cents  for  July,  and  10 
cents  for  balance  of  season.  Of  this  lot  240  will  be  July 
cheese,  and  this  price  was  offered  him  by  Watkins."  They 
also  advised  of  other  purchases  made  of  July  cheese  at 
8  cents,  and  of  some  other  purchases  contemplated,  and 
as  to  the  latter,  observed,  "We  are  urging  them  to  hold 
until  we  can  get  figures  from  you  at  which  we  can  con- 
tract, as  we  are  not  certain  whether  the  Albert  Cheese  is 
satisfactory  or  not.  You  will  be  kind  enough  to  wire  us 
on  receipt  of  this  *  *  if  contracts  at  the  figures  at 
which  Albert  is  bought  are  right." 

To  this  letter  the  defendants  replied  on  the  12th  of 
August:   " Yours  of  10th,  to  hand,  advising  you  had 
bought  Albert  July  at  7J  cents,  and  balance  of  season  at 
35 — vol.  xxxi  c.p. 
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10  cents,"  also  as  to  other  purchases  made.  "We  have 
.answered  saying,  will  accept  the  July  purchases,  but  don't 
want  any  more  at  7|  cents.  *  *  The  Albert  we  hope 
we  shall  get  at  7 \  cents  for  July.  As  to  Mr.  Watkins's 
offer  of  10  cents  for  balance,  we  will  lay  you  a  wager  if 
Albert  goes  to  accept  the  10  cents,  Watkins  will  not  take 
them." 

The  July  cheese  was  delivered  by  the  plaintiffs  in 
August,  in  pursuance  of  the  contract.  The  whole  of  the 
August  cheese  was  also  delivered  and  accepted  in  Sep- 
tember, and  paid  for,  and  about  twenty  of  the  September 
cheese.  The  defendants  objected  to  the  quality  of  some  of 
the  August  cheese. 

All  the  rest  the  defendants  refused  to  accept. 

On  the  28th  of  August,  the  defendants  wrote  to  Downey 
&  Co. :  "  Do  not  buy  any  more  cheese  at  any  price  without 
advising  us.  There  is  a  heap  of  money  to  be  lost  by  the 
gentlemen  who  contracted.  We  are  glad  we  did  not  let 
any  one  move  us  off  our  limit,  and  only  wish  we  had  loaded 
Mr.  W."  (Watkins)  "  with  the  Alberts." 

The  defendants  having  refused  to  accept  the  remainder  of 
the  cheese,  the  plaintiffs  sold  it  on  the  22nd  of  November, 
1878,  for  7 J  cents  per  pound,  being  2 J  cents  less  than  the 
contract  price.    The  loss  was  $715.98  on  28,639J  pounds. 

Michael  Corrigan  was  called.  He  said  :  "  I  am  salesman 
connected  with  the  cheese  factory.  I  made  a  contract  with 
Madden  for  the  sale  of  cheese.  He  represented  himself  as 
agent  of  Leeming  &  Co.,  cheese  dealers.  That  contract 
was  put  in  writing.  I  signed  the  contract  which  they  got. 
*  *  We  had  sold  previously  three  or  four  years  to  the 
same  parties.  *  *  I  delivered  cheese  under  this  contract 
after  I  made  it.  *  *  I  cannot  say  if  Downey  and 
Madden  are  partners.  They  always  came  to  me  and 
brought  the  cheese.  Madden  always  bought  the  cheese, 
inspected  them,  and  received  them  at  the  station.  I  got 
my  pay  by  cheque  from  Downey.  *  *  After  we  made 
the  contract,  we  had  an  offer  to  sell  from  Mr.  Davis.  We 
were  offered  8  cents  for  July  cheese.    I  chose  rather  to 
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submit  to  the  contract  at  a  loss  than  do  that.  *  * 
Madden  always  told  me  he  was  shipping  the  cheese  to 
Leeming.  He  always  represented  himself  as  Leeming's 
agent.  This  is  not  the  first  year's  dealings  I  had  with  him. 
I  dealt  with  him  for  four  seasons.  The  same  method  of 
dealing  was  pursued  all  through.  *  *  At  the  end  of  the 
season  I  met  Madden.  *  *  He  said  to  wait  a  while,  as 
we  had  made  a  good  contract,  to  give  Mr.  Leeming  a  chance. 
I  did  so,  and  then  when  my  two  months'  cheese  were 
ready,  that  would  be  September  and  October,  I  commenced 
to  put  them  up,  and  then  Madden  and  one  Duncan,  repre- 
senting Leeming,  came  to  me,  *  *  that  was  in  Novem- 
ber, and  examined  the  cheese.  He  came  from  Montreal. 
*  *  They  refused  to  take  the  cheese.  *  *  After  I 
got  that  letter  of  the  19th  of  November,  (advising  of 
refusal),  I  sold  the  cheese  to  George  Martin,  of  Kingston, 
for  7J  cents." 

On  cross-examination  he  said  :  "  I  have  been  the  sales- 
man of  the  plaintiffs'  company  for  two  years.  I  am  the 
salesman  this  year."  Q.  "  When  you  got  that  7J  cents 
was  it  not  understood  between  you  and  Madden  that  was 
to  be  an  end  of  the  matter."  A.  "  It  was  not.  I  being  an 
officer  of  the  company,  I  said,  for  my  part  I  would  have  to 
see  my  patrons.  It  would  be  just  as  they  would  say.  *  * 
I  would  be  satisfied  in  my  own  personal  interest  in  the 
affair,  but  as  officer  of  the  company  I  would  not.  *  * 
I  told  Madden  if  Leeming  would  compromise  with  me  at 
8  cents  I  would  do  it.  I  got  no  answer.  *  *  Plaintiffs 
are  an  incorporated  company.  *  *■  They  have  a  regular 
board  of  directors.  *  *  They  have  a  corporate  seal.  I 
have  been  secretary  since  the  formation  of  the  company." 

The  defendants  moved  for  a  nonsuit,  on  the  ground  that 
the  contract  was  not  under  the  seal  of  the  plaintiffs,  and 
there  was  therefore  no  mutuality :  that  it  was  signed  on 
behalf  of  the  defendants  by  a  person  who  had  no  authority. 

The  learned  Judge  overruled  the  objections,  reserving 
leave  to  the  defendants  to  move. 

There  was  no  objection  to  the  charge,  and  the  jury  found 
a  verdict  for  the  plaintiffs  for  $755. 
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In  Michaelmas  Term,  November  24,  1879,  Bethune, 
Q.  C,  obtained  a  rule  nisi,  calling  upon  the  plaintiffs  to 
shew  cause  why  the  verdict  should  not  be  set  aside  and  a 
verdict  entered  for  the  defendants,  pursuant  to  the  leave 
reserved  at  the  trial,  or  for  a  new  trial,  on  the  grounds : 
1.  That  there  was  no  authority  from  the  plaintiffs  to  enter 
into  the  agreement  sued  on  by  the  person  who  purported 
to  make  it  on  their  behalf,  and  that  the  subsequent  adop- 
tion of  it  did  not,  under  the  circumstances  of  the  case, 
render  the  defendants  liable  on  it.  2.  That  the  contract 
not  having  been  executed  under  the  corporate  seal  of  the 
plaintiffs,  there  was  no  consideration  for  the  performance 
by  the  defendants  of  the  said  contract. 

During  the  same  Term,  Meek  shewed  cause.  As  to  the 
first  ground  taken  by  the  defendants.  Corrigan,  from  the 
position  held  by  him,  had  power  to  contract  on  the  plain- 
tiffs' behalf.  The  evidence  shews  that  not  only  was  he 
the  secretary  of  the  company,  but  he  was  also  the  salesman, 
and  on  former  occasions  had  sold  the  defendants  cheese 
manufactured  by  the  plaintiffs.  As  to  the  second  ground. 
There  was  no  necessity  for  the  contract  being  under  the 
plaintiffs'  corporate  seal.  The  rule  is,  that  in  the  case  of  a 
trading  corporation,  as  the  plaintiffs  are,  contracts  entered 
into  directly  for  the  purposes  for  which  they  are  incor- 
porated do  not  require  to  be  under  the  corporate  seal. 
There  is  also  the  additional  fact  that  this  is  an  executed 
contract;  but  even  if  executory, it  has  been  partly  performed : 
Brice  on  Ultra  Vires,  2nd  ed.,  573-5 ;  Copper  Miners  Co. 
v.  Fox,  16  Q.  B.  229 ;  Henderson  v.  Australian  Royal 
Mail  Steam  Navigation  Co.,  5  E.  &  B.  409;  South  of 
Ireland  Colliery  Co.  v.  Waddle,  L.  R  3  C.  P.  463,  L.  R  4 
C.  P.  617 ;  Renter  v.  Electric  Telegraph  Co.,  6  E.  &  B.  341 ; 
Church  v.  Imperial  Gas  Light  Co.,  6  A.  &  E.  846.  There 
was  also  a  further  objection  that  Madden  had  no  authority 
to  act  for  the  defendants.  The  evidence  clearly  shews  that 
he  had  such  authority,  but  even  if  he  had  not  authority  in 
the  first  place,  the  defendants  ratified  his  act. 

Bethune,  Q.  C,  contra.    The  rule  laid  down  in  Brice  on 


ALBERT  CHEESE  CO.  V.  LEEMING  ET  AL. 


277 


Ultra  Vires,  2nd  ed.,  573,  583,  shews  that  not  only  must  the 
contract  be  one  which  is  essential  for  the  purposes  of  the 
corporation,  but  it  must  be  within  the  ordinary  course  of  its 
business,  and  not  of  a  special  and  unusual  character.  The 
contract  here  is  one  of  a  most  unusual  character,  namely, 
to  sell  cheese  not  yet  in  existence,  but  which  was  yet  to 
be  manufactured.  This  does  not  come  within  a  saleman's 
duty.  His  authority,  if  any,  can  only  extend  to  goods 
which  are  in  existence.  The  general  rule  is,  that  a  corpor- 
ation can  only  be  bound  by  contracts  when  under  the  seal  of 
the  corporation,  unless  the  case  is  brought  within  one  of 
the  exceptions,  which  the  evidence  fails  to  shew  here. 
The  case  of  London  Docks  Go.  v.  Sinnott,  8  E.  &  B.  347, 
is  applicable  to  this  case,  and  has  never  been  overruled,  and 
clearly  shews  that  there  is  no  liability.  See  also  Dominion 
Bank  v.  Knowlton,  25  Grant  125.  At  all  events,  the 
contract  was  merely  an  executory  contract.  There  being 
therefore  no  mutuality,  it  was  not  binding  on  the  defen- 
dants. The  evidence  failed  to  establish  Madden's  authority 
to  act  for  the  defendants. 

December  31,  1880.  Osler,  J. — The  plaintiffs  are  a 
company  incorporated  in  the  year  1873,  under  ch.  63, 
Consol.  Stat.  C,  and  24  Vic.  ch.  19,  their  objects,  as  set 
forth  in  the  statutory  declaration  of  incorporation,  being 
the  manufacture  of  cheese  and  butter,  the  purchasing  of 
all  necessary  materials  for  the  same,  the  using  of  the  refuse 
material  in  an  economical  manner,  and  the  doing  of  all 
things  necessary  and  proper  for  the  manufacturing  of  cheese 
and  butter,  and  the  disposing  of  the  same. 

As  to  the  first  point  urged  by  the  defendants,  namely,  that 
the  person  who  assumed  to  enter  into  the  contract  on  their 
behalf  was  not  properly  authorized,  it  is  sufficient  to  say 
that  he  professed  to  be  acting  on  their  behalf,  and  that  the 
defendants  afterwards  clearly  adopted  and  ratified  the 
agreement.  It  is  not  quite  easy  to  make  out  that  they  did 
so  to  the  full  extent  by  their  letter  of  the  12th  of  August 
but  it  would  appear  from  their  letter  of  the  28th  of  August 
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that  they  had  done  so,  for  in  that  letter,  while  desiring 
Downey  &  Co.  not  to  buy  any  more  cheese  without  special 
authority,  they  express  regret  that  they  had  not,  as  they 
say,  "loaded  Mr.  W.  with  the  Albert  cheese,"  evidently 
referring  to  the  fact  that  Mr.  W.  (Watkins)  had  been  offering 
for  it  before,  as  mentioned  in  Downey  &  Co.'s  letter  of  the 
10th  of  August. 

The  defendants'  conduct,  in  subsequently  accepting  the 
August  and.  part  of  the  September  cheese  under  the  con- 
tract, would  be  an  express  ratification  of  it.  We  think  the 
evidence  is  decisive  against  them  on  this  point. 

The  point  most  strongly  relied  upon,  was,  that  the 
agreement  not  being  under  seal  was  not  binding  upon 
the  plaintiffs,  and  there  being  therefore  no  mutuality  of 
obligation  the  defendants  were  not  bound  by  it  either ;  and 
connected  with  this  objection  was  the  further  one  that, 
even  if  the  agreement  was  one  which  could  be  binding 
upon  the  plaintiffs  without  being  under  the  corporate  seal, 
yet  that  it  did  not  appear  that  Corrigan,  who  professed  to 
make  it  on  their  behalf,  had  authority  to  do  so. 

Our  opinion  is  against  the  defendants  on  these  objections 
also.  The  plaintiffs  are  a  trading  corporation,  and  the 
contract  in  question  is  one  which  relates  specially  to  one 
of  the  objects  and  purposes  of  the  company.  To  the 
validity  of  such  a  contract  it  is  well  established  that  the 
corporate  seal  is  not  essential. 

Some  of  the  cases  referred  to  on  the  argument  have  lost 
much  of  their  force  in  view  of  more  recent  decisions. 

It  is  only  necessary  to  refer  to  the  case  of  South  of 
Ireland  Colliery  Co.  v.  Waddle,  L.  R.  3  C.  P.  463,  affirmed 
in  the  Exchequer  Chambers,  L.  R  4  C.  P.  617,  in  which  at 
p.  469,  Bovill,  C.  J.,  speaking  of  the  exceptions  as  to  the 
necessity  for  using  the  corporate  seal,  says,  at  p.  469 : 
"  These  exceptions  apply  to  all  contracts  by  trading  cor- 
porations entered  into  for  the  purposes  for  which  they  are 
incorporated.  A  company  can  only  carry  on  business  by 
agents — managers  and  others ;  and  if  the  contracts  made 
by  these  persons  are  contracts  which  relate  to  the  objects, 
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and  purposes  of  the  company,  and  are  not  inconsistent 
with  the  rules  and  regulations  which  govern  their  acts, 
they  are  valid  and  binding  upon  the  company,  though  not 
under  seal." 

Then  it  is  not  unimportant  to  notice  that  here,  as  in  the 
case  just  quoted  from,the  contract  has  been  partly  performed, 
and  that  the  plaintiffs  were  ready  and  willing  to  perform 
the  rest,  so  that  it  was  adopted  and  ratified  by  both  parties. 

There  is  also  abundant  evidence,  in  my  opinion,  to  sup- 
port the  inference  of  fact  that  in  making  the  agreement 
Corrigan  was  acting  within  the  scope  of  his  employment 
and  duties.  Besides  occupying  the  official  position  of 
secretary,  he  was  in  fact  the  salesman,  the  person  who 
would  naturally  be  engaged  in  making  arrangements  for 
the  sale  and  disposal  of  the  cheese.  He  had  been  so  en- 
gaged for  several  years,  and  had  on  former  occasions  sold 
to  the  defendants  cheese  manufactured  by  the  plaintiffs. 

I  refer  to  O'Brien  v.  Credit  Valley  E.  W.  Co.,  25  C. 
P.  275,  in  which  the  defendants  were  held  liable  upon 
evidence  of  agency  much  less  pointed  than  in  the  present 
case. 

I  think  the  verdict  is  warranted  by  the  evidence,  and 
that  the  rule  should  be  discharged. 

Wilson,  C.  J.,  and  Galt,  J.,  concurred. 

Ride  discharged. 
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The  Ontario  Co-Operative  Stone-Cutters' 
Association  v.  Clarke  et  al. 

Co-operative  associations — R.  8.  0.  ch.  158 — Power  to  contract  on  credit — 
Necessity  for  agreement  under  seal. 

Held,  that  sec.  15  of  R.  S.  0.  ch.  158,  an  Act  respecting  co-operative 
associations,  which  requires  the  business  there  referred  to  to  be  a 
cash  business,  does  not  prevent  an  association  formed  to  carry  on 
a  ''labour"  or  u  trade,"  from  entering  into  contracts  on  credit  neces- 
sary for  and  incidental  to  such  labour  or  trade, — other  than  contracts 
of  buying  or  selling — such  as  contracts  for  work  or  services. 

To  a  declaration  alleging  that  the  plaintiffs  entered  into  an  agreement 
with  the  defendants  to  perform  certain  stone  work,  which  they  partly 
performed,  and  averring  as  a  breach  that  the  defendants  had  prevented 
them  from  carrying  out  and  completing  the  work,  whereby,  &c,  the 
defendants  pleaded  the  plaintiffs  were  an  association  incorporated 
under  R.  S.  O.  ch.  158,  and  that  the  agreement  was  not  under  the 
plaintiffs'  seal. 

Held,  on  demurrer  that  the  plaintiffs,  being  a  trading  corporation,  enough 
was  not  shewn  to  make  the  absence  of  a  seal  fatal  to  the  validity  of 
the  agreement. 

Declaration  :  On  an  agreement  made  with  the  plain- 
tiffs by  the  defendants,  by  which  the  latter,  who  were 
"lessees"  of  a  contract  from  the  Dominion  Government 
for  the  construction  of  section  33  of  the  Welland  Canal, 
let  to  the  plaintiff  the  building  of  the  whole  of  the  side 
walls  connected  with  or  on  that  section,  the  plaintiffs  agree- 
ing to  construct  the  walls,  and  to  furnish  all  the  material, 
plant,  tools,  &c,  necessary  to  be  used  in  the  construction 
thereof,  and  the  defendants  agreed  to  pay  the  price  there- 
for, as  set  forth  in  the  agreement  and  in  the  declaration. 
The  plaintiffs  then  averred  that  in  pursuance  of  the 
agreement  they  commenced  the  work,  and  although  they 
were  always  ready  and  willing  to  perform  the  agreement 
on  their  part,  of  which  the  defendants  had  notice,  yet  the 
defendants  did  not  carry  out  their  contract  with  the 
Government,  whereby  it  become  forfeited,  and  the  defen- 
dants refused  and  neglected  to  perform  the  agreement  on 
their  part,  and  prevented  the  plaintiffs  from  carrying  on 
and  completing  the  work,  whereby  the  plaintiffs  were 
deprived  of  the  advantages  and  profit  which  they  would 
have  gained  from  completing  the  agreement,  &c. 
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Second  plea  :  That  the  plaintiffs  are  an  association  incor- 
porated under  chapter  158,  R  S.  0.,  entitled  "  An  Act 
Respecting  Co-operative  Associations,"  and  that  the  agree- 
ment was  not  under  the  common  seal  of  the  plaintiffs,  and 
that  the  plaintiffs  were  not  bound  or  under  any  obligation 
by  such  agreement,  nor  were  defendants  thereby  bound, 
nor  was  such  agreement  valid. 

This  plea  Tvas  demurred  to,  on  the  grounds : 

(1)  That  it  was  no  answer  to  the  action. 

(2)  That  it  did  not  shew  that  the  contract  was  not  one 
entered  into  for  the  purpose  for  which  the  plaintiffs  were 
incorporated. 

(3)  That  it  appeared  that  the  plaintiffs  had  signified 
their  willingness  to  complete  the  contract,  and  had  adopted 
and  ratified  the  same. 

On  the  10th  December,  1880,  the  demurrer  was  argued. 

Falconbridge,  for  the  plaintiffs.  The  plaintiffs  are  a 
trading  corporation,  and  the  contract  entered  into  was  one 
within  the  scope  of  the  corporation,  and  within  its  ordinary 
course  of  business,  and  for  purposes  connected  with  it.  In 
fact,  the  corporation  is  expressly  formed  to  undertake  and 
carry  out  contracts  of  this  character.  The  case  of  Albert 
Cheese  Co.  v.  Leeming,  31  C.  P.  272,  where  all  the  cases 
are  collected,  is  decisive  in  favour  of  the  plaintiffs.  See 
also  Corporation  of  Wentworth  v.  Corporation  of  Hamilton, 
34  U.  C.  R  585.  The  next  point  is,  that  the  business  con- 
templated was  not  a  cash  business.  Sec.  15  of  R  S.  0.  ch. 
158,  only  applies  to  buying  and  selling,  and  not  to  matters 
of  this  kind. 

J.  E.  Rose,  contra.  It  is  not  denied  that  a  corporation 
may  contract  under  seal  when  the  contract  is  necessary 
for  the  purposes  of  the  corporation  :  South  of  Ireland 
Colliery  Co.  v.  Waddle,  L.  R  3  C.  P.  463,  4  C.  P.  167. 
The  question  then  is,  was  this  such  a  contract.  This  case 
comes  within  sec.  15,  which  expressly  provides  that  the 
business  to  be  carried  on  is  to  be  a  cash  business ;  and  no 
debt  is  to  be  contracted  in  the  name  of  the  association 
36 — vol.  xxxi  c.p. 
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except  in  respect  of  rent  of  the  premises  required  for  the 
business,  the  salary  of  clerks  and  servants,  and  such  like 
contracts  necessary  in  the  management  of  the  affairs  of  the 
association.  In  Brice  on  Ultra  Vires,  2nd  ecL  247,  a  defini- 
tion is  given  of  the  latter  words,  shewing  what  contracts 
a  corporation  may  incur  debts  for,  namely,  for  small  daily 
wants,  and  for  the  supply  of  such  articles  as  are  essential 
for  the  continued  existence  of  the  corporation.  The  case  of 
Fitzgerald  v.  London  Co-Operative  Association,  27  U.  C.  K 
605,  shews  that  the  section  contemplates  cash  trans- 
actions. The  Act  contemplates  that  no  contract  is  to  be 
entered  into  except  when  there  are  funds  to  pay  in  advance. 
Here  the  contract  on  its  face  shews  that  credit  is  to  be 
given.  The  defendants  do  not  attack  the  right  to  recover 
for  the  work  done,  but  they  contend  that  no  damages  are 
recoverable  for  the  preventing  the  contract  from  being 
completed. 

December  31,  1880.  Osler,  J. — Two  points  wTere  made 
by  the  defendants.  1.  That  the  plaintiffs  were  not  liable 
on  the  contract,  because  it  had  not  been  executed  under 
their  common  seal,  and  therefore  there  was  no  such 
liability.  2.  That  under  the  R.  S.  0.  ch.  158,  under  which 
the  plaintiffs  were  incorporated,  the  contract,  even  had  it 
been  under  seal,  was  ultra  vires  of  the  plaintiffs  because  it 
necessarily  gave  credit,  and  shewed  that  the  business  con- 
templated by  it  was  not  a  cash  business,  to  which  such 
associations  as  the  plaintiffs  are  restricted  by  that  Act. 

As  to  the  first  objection.  It  is  admitted  that  the  plain- 
tiffs are  a  trading  corporation,  and  that  being  so,  we  can- 
not say  as  a  matter  of  law  that  the  contract  declared  upon 
is  not  binding  on  them,  merely  because  it  is  not  under 
their  common  seal.  All  we  know  from  the  pleadings  is, 
that  these  plaintiffs,  who  are  called  a  Co-operative  Stone- 
Cutters'  Association,  were  incorporated  under  the  Act 
already  referred  to,  and  that  they  have  entered  into  and 
partly  performed  a  contract  relating  to  stone  work.  The 
defendants  do  not  shew  that  such  a  contract  is  not  within 
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the  scope  of  the  association,  and  within  the  ordinary  course 
of  its  business  or  for  purposes  connected  with  it.  We  can- 
not assume  that  it  is  a  contract  which,  although  executory 
and  not  under  seal,  may  not  be  perfectly  valid  and  binding 
on  the  plaintiffs.  It  may  be  that  on  the  trial  a  different 
state  of  facts  will  appear.  All  we  decide  now  is,  that 
enough  is  not  shewn  to  make  the  absence  of  a  seal  fatal 
to  its  validity.  We  need  only  refer  to  South  of  Ireland 
Colliery  Go.  v.  Waddle,  L.  R.  3  C.  P.  463,  and  in  the 
Exch.  Ch.  L.  R.  4  C.  P.  167  ;  Pollock  on  Contracts,  2nd  ed, 
130,  135  ;  Snarrv.  City  of  Toronto  Permanent  Building, 
&c,  Society,  29  U.  C.  R.  317;  Albert  Cheese  Co.  v.  Leeming,, 
31  C.  P.  272  ;  Wright  v.  Sun  Mutual  Life  Ins.  Co.,  5  App. 
218,  223,  229. 

The  other  objection  was  chiefly  relied  on. 

Sec.  1  of  the  R.  S.  0.  ch.  158,  enacts  that  any  seven  or 
more  persons  who  may  desire  to  associate  themselves 
together  for  the  purpose  of  carrying  on  any  labour,  trade, 
or  business,  or  several  labours,  trades,  or  businesses, 
whether  wholesale  or  retail  (except  the  working  of  mines, 
minerals,  or  quarries,  and  the  business  of  banking  or  insur- 
ance), may  on  taking  the  proceedings  therein  mentioned 
become  a  body  corporate  having  perpetual  succession  and 
a  common  seal,  with  power  to  hold  such  lands  as  may  be 
required  for  the  convenient  management  of  their  business, 
and  may  by  their  corporate  name  sue  and  be  sued  in  all 
Courts  of  Justice. 

By  sec.  5  it  is  made  the  duty  of  the  association,  before 
commencing  business,  to  frame  a  set  of  rules  for  the  regu- 
lation, government,  and  management  of  the  association. 
These  rules  must  provide,  among  other  things,  for  (1)  the 
audit  of  accounts,  (2)  power  and  mode  of  withdrawal  of 
members,  and  for  claims  of  executors,  &c,  of  members,  (3) 
mode  of  application  of  profits,  (4)  appointment  of  managers 
and  officers,  their  remuneration,  and  for  filling  their  places 
in  case  of  resignation  or  death. 

Sec.  8.  The  rules  of  the  association  shall  bind  the 
members,  and  all  moneys  payable  by  any  member  to  the 
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association  in  pursuance  of  the  rules  shall  be  deemed  a 
debt  due  from  the  member  to  the  association. 

Sec.  14.  Every  association  registered  under  the  Act 
shall  have  its  name  engraved  in  legible  characters  on  all 
cheques  and  orders  for  money  or  goods,  purporting  to  be 
signed  by  or  on  behalf  of  the  association,  and  all  bills  of 
parcels,  invoices,  receipts,  and  letters  of  credit  of  the  asso- 
ciation. 

Sec.  15.  The  business  of  the  association  shall  be  a  cash 
business  exclusively,  and  no  officer,  member,  or  servant  of 
the  association,  or  any  number  of  them  together  shall 
have  power  to  contract  any  debt  whatever  in  its  name, 
except  in  respect  of  the  rent  of  premises,  the  salary  of 
clerks  and  servants,  and  such  like  contracts,  necessary  in 
the  management  of  the  affairs  of  the  association ;  every- 
thing shall  be  bought  and  sold  for  cash  only. 

Sec.  19.  In  case  of  dissolution  the  association  shall 
nevertheless  be  considered  as  subsisting  for  the  purpose  of 
doing  everything  necessary  for  winding  up  its  affairs,  and 
may  sue  and  be  sued  under  the  provisions  of  the  Act  in 
respect  of  all  such  unsettled  matters. 

This  Act  was  amended  by  43  Vie.  ch.  22, 0.,  by  which  any 
member  is  authorized  to  hold  shares  to  the  extent  of  $1,000, 
instead  of  $400,  and  notwithstanding  anything  in  the 
revised  Act  may  buy  real  estate  on  credit  for  the  purpose 
of  occupation  in  carrying  on  business,  arid  may  give  a 
valid  mortgage  for  unpaid  balance  of  purchase  money. 

The  English  Act  relating  to  co-operative  associations  is 
the  39  &  40  Vic.  ch.  45,  the  provisions  of  which  are 
however  dissimilar,  and  the  associations  formed  under 
which  are  of  a  different  character :  Brice  on  Ultra  Vires, 
2nd  ed.,  pp.  72,  235,  242. 

We  were  referred  to  the  case  of  Fitzgerald  et  al.  v. 
London  Co-Operative  Association,  27  U.  C.  K.  605,  as  the 
only  case  decided  under  our  statute. 

The  association  in  question  there  had  been  established 
for  the  sale  by  retail  of  groceries,  and  it  was  held  that  the 
plaintiffs  who  had  sold  goods  to  the  association  could  not 


CO-OPERATIVE  STONE-CUTTERS'  ASS'jtf  V.  CLARKE  ET  AL.  285 

sue  for  the  price,  it  appearing  that  according  to  the  course 
of  dealing  followed  by  the  parties  the  invoices  were  always 
laid  before  a  board  meeting  before  payment,  and  the  treas- 
urer was  then,  if  the  accounts  were  correct,  ordered  to  pay. 
The  goods  had  been  ordered  in  January  and  not  paid  for, 
and  the  suit  was  brought  in  Juty.  The  Court  say  that  by 
the  statute  the  plaintiffs  appeared  to  be  deprived  of  all 
remedy  if  they  sold  on  credit  or  parted  with  their  goods 
without  payment  in  cash. 

We  are  of  opinion  that  section  15  of  the  Act  does  not 
apply  to  such  a  contract  as  that  now  in  question.  By 
the  first  section  an  association  may  be  formed  for  carry- 
ing on  any  "  labour,"  or  "  trade,"  or  "  business,"  and  while 
the  language  of  section  15  is  appropriate  to  the  case  of 
buying  and  selling  goods  or  other  property,  it  appears  to 
us  not  to  prohibit  an  association  formed  for  the  purpose 
of  carrying  on  a  "  labour"  or  "  trade,"  from  entering  into 
contracts  necessary  for  or  incidental  to  such  "  trade "  or 
"  labour,"  other  than  contracts  of  buying  and  selling  on 
credit.    The  officers,  members,  and  servants  of  the  associa- 
tion are  deprived  of  power  to  "  contract  any  debt"  what- 
ever in  its  name,  and  everything  must  "  be  bought  and 
sold  for  cash  only."      But  contracts  of  that  kind  are 
essentially  different  from  contracts  for  work  and  services, 
which  we  think  are  not  within  the  terms  of  the  section. 
The  expressions,  "no  credit  shall  be  given  or  taken," 
"  everything  shall  be  bought  and  sold  for  cash  only,"  are 
not  in  their  nature  applicable  to  contracts  for  work  and 
services. 

The  plaintiffs  are  entitled  to  judgment  on  the  demurrer. 


/ udgment  for  plaintiffs. 
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Fisher  v.  Graham. 

Breach  of  promise  of  marriage — Evidence  of  mutual  promise. 

In  an  action  for  breach  of  promise  of  marriage  it  was  proved  that  the 
defendant,  on  being  charged  by  the  plaintiff's  father  with  having  got 
her  in  the  family  way,  and  having  promised  to  marry  her — the  plaintiff 
having  been  seduced,  and  had  a  child  by  him — replied :  "I  will  marry 
her,  if  it  is  mine,"  and  also  that  he  could  not  do  anything  until  he  got 
some  land  from  his  father,  when  he  would  marry  her.  It  further  appeared 
that  the  defendant  had  admitted  some  time  previously  having  got  50 
acres  from  his  father.  There  was  no  proof  of  an  actual  promise  on  the 
plaintiff's  part,  but  on  the  cross-examination  of  the  plaintiff's  father 
he  stated  that  before  speaking  to  the  defendant  about  marrying  his 
daughter  she  had  told  him  she  was  going  to  get  married  to  the  defendant. 

Held,  Galt,  J.,  doubting,  that  there  was  sufficient  evidence  of  a  mutual 
promise  to  marry  to  go  to  the  jury,  and  a  verdict  for  the  plaintiff  was 
upheld. 

In  the  first  count  of  the  declaration  the  promise  alleged  was  to  marry 
within  a  reasonable  time  ;  and  in  the  second  count  on  a  day  now  past. 
Meld,  both  counts  sustainable  on  the  evidence,  but  especially  the  second. 

Action  for  breach  of  promise  of  marriage. 

The  declaration  contained  two  counts.  In  the  first 
count  the  promise  laid  was  to  marry  within  a  reasonable 
time  ;  and  in  the  second  count,  to  marry  on  a  day  now  past. 

The  cause  was  tried  before  Cameron,  J.,  and  a  jury,  at 
Goderich,  at  the  Fall  Assizes  of  1880. 

The  evidence  was,  that  the  plaintiff,  a  young  woman  of 
twenty -four  years  of  age,  was  hired  about  two  years  before 
the  trial  as  a  domestic  servant  by  the  father  of  the  defen- 
dant, the  defendant  being  a  young  man.  The  parents  of 
the  plaintiff  and  defendant  lived  about  a  mile  apart.  The 
defendant  with  his  father  and  mother  alone  occupied  their 
house.  The  plaintiff  was  there  thirteen  months.  She  and 
the  defendant  used  to  go  to  her  father's  house  together 
time  and  again,  and  in  the  evening  mostly.  The  defendant 
seduced  the  plaintiff  while  she  was  at  his  father's,  and  she 
had  a  child  born  at  the  end  of  1879.  The  plaintiff's  father 
thus  continued  his  evidence  as  follows  : — u  When  I  found 
out  how  it  was,  I  went  to  the  defendant,  and  asked  him 
what  he  was  going  to  do  about  it.  Says  he,  about  what. 
Says  I,  you  have  got  Becky  into  the  family  way,  and  you 
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promised  to  marry  her.  Says  he,  I  will  marry  her,  if  it  is 
mine.  Says  I,  you  know  blamed  well  it  is  yours.  Says 
he,  there  may  be  some  one  else  have  been  with  her.  That 
is  the  only  excuse  he  gave.  I  do  not  know  if  there  was 
much  of  anything  said.  He  said  then  that  he  could  not  do 
anything  till  he  got  this  off  the  old  man,  till  he  got  some 
part  of  the  land,  and  then  he  would  do  something.  He  said 
he  would  marry  her  then.  *  *  At  the  time  I  went  to 
see  him,  my  daughter  was  at  his  father's  place.  *  *  I 
went  back  again  in  about  week.  *  *  I  asked  him 
again  what  he  was  going  to  do,  and  he  said  he  could  not 
do  anything,  till  he  got  that  off  the  old  man.  *  *  All 
the  reason  he  gave  for  not  carrying  out  his  promise  was, 
that  the  old  man  would  find  it  out,  and  put  him  off." 

The  witness  said  he  saw  the  defendant  a  third  time,  "  I 
asked  him  again  what  he  was  going  to  do,  and  he  told  me 
so  short  he  could  not  do  anything :  that  he  was  sickly,  and 
was  not  able  to  keep  a  woman.  Says  I,  why  don't  you 
keep  your  own  at  the  house,  and  he  got  mad  and  ordered 
me  off  the  place." 

In  cross-examination  he  said,  before  he  spoke  to  the 
defendant  about  marrying  his  daughter  she  had  told  him 
"  she  was  going  to  get  married  to  the  defendant.  *  * 
The  defendant  told  me  he  would  marry  her  if  and  as  soon 
as  he  would  get  the  land  off  the  old  man." 

Another  witness  said  that  more  than  two  years  ago  the 
defendant  told  the  witness  that  he  had  not  got  the  whole 
of  his  father's  place,  but  fifty  acres,  or  the  half  of  it  only  : 
that  he  owned  the  fifty  acres. 

The  defendant's  counsel  objected  that  there  was  no  case 
to  go  to  the  jury. 

The  learned  Judge  left  it  to  the  jury,  who  found  for  the 
plaintiff,  with  $200  damages. 

In  this  term,  November  18, 1880,  Falconbridge  obtained 
a  rule  nisi  to  shew  cause  why  the  verdict  should  not  be 
set  aside,  and  a  nonsuit  entered,  or  why  a  new  trial  should 
not  be  granted. 
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During  the  same  term,  November  30,  1880,  B.  L.  Doyle, 
shewed  cause.  There  is  evidence  of  a  mutual  promise,  if 
it  is  necessary  to  prove  one.  There  is  evidence  of  a  pro- 
mise by  defendant.  The  defendant  when  taxed  by  the 
plaintiff's  father  with  having  promised  to  marry  the  plain- 
tiff, does  not  deny  that  he  made  the  promise,  but  states 
that  he  would  marry  the  plaintiff  if  the  child  were  his, 
and  also  that  he  would  not  do  anything  until  he  got  some 
land  from  his  father.  The  evidence  then  shews  a  promise 
on  the  part  of  the  plaintiff  in  the  statement  made  by  her 
to  the  fattier,  that  she  was  going  to  get  married  to  the 
defendant.  Even  if  there  were  no  express  promise  on  the 
plaintiff's  part,  one  could  be  implied  from  the  circum- 
stances. But  no  promise  is  required  on  the  plaintiff's  part. 
There  was  clearly  some  evidence,  even  though  it  may 
be  slight,  and  therefore  it  could  not  be  withdrawn  from 
the  jury.  The  jury  having  found  for  the  plaintiff,  the 
Court  should  not  interfere,  unless  the  verdict  is  clearly 
wrong.  Both  counts  of  the  declaration  are  sustainable. 
He  referred  to  Bessela  v.  Stern,  L.  R.  2  C.  P.  D.  265  ;  Potter 
v.  Deboos,  1  Stark.  82 ;  Daniel  v.  Bowles,  2  C.  &  P.  553  ; 
Phillips  v.  Orutchley,  3  C.  &  P.  178  ;  Chitty  on  Contracts, 
10th  ed.,  504-5  ;  Hooper  v.  Christie,  14  C.  P.  117  ;  Billiard 
on  New  Trials,  2nd  ed.,  447,  449;  Harvey  v.  Johnston,  6  C. 
B.  295 ;  Button  v.  Mansell,  3  Salk.  16. 

Falconbridge,  contra.  The  Court  will  not  be  astute  to 
support  the  finding  of  the  jury  in  this  case.  The  words 
used  by  the  defendant  do  not  amount  to  a  promise  to 
marry.  The  defendant  when  taxed  by  the  father  with 
having  promised  to  marry  the  plaintiff,  does  not  make  any 
promise,  but  passes  that  over,  and  merely  says  he  would 
do  so,  if  the  child  were  his.  There  is  no  evidence  of  any 
courtship.  The  promise  at  the  most  is  merely  conditional, 
and  further,  it  was  not  made  to  the  plaintiff,  but  to 
the  father.  Then  as  to  the  evidence  of  a  promise  by 
the  plaintiff.  The  evidence  of  what  the  plaintiff  said  to 
her  father  is  not  admissible,  when  her  own  evidence  is 
not  admissible,  and  also  it  is  not  made  in  the  presence 
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of  the  defendant.  The  evidence,  however,  is  merely  to 
the  effect  that  she  is  going  to  marry  the  defendant,  not 
that  she  had  promised  the  defendant  to  marry  him.  The 
evidence  in  proof  of  a  promise  by  the  woman  need  not  be  so 
strong  as  that  required  against  the  man,  but  it  must  be 
sufficient  evidence.  There  clearly  must  be  a  mutual 
promise  proved.  He  referred  to  Vineall  v.  Veness,  4  F.  & 
F.  344 ;  Macpherson  v.  Lovie,  2  D.  &  R.  69,  1B.&C.  108  • 
Morrison  v.  Shaw,  40  U.  C.  R.  403 ;  Bessela  v.  Stern,  L. 
R.  2  C.  P.  D.  265  ;  Addison  on  Contracts,  7th  ed.,  pp. 
1018-20  ;  Chitty  on  Contracts,  11th  Amer.  ed.,  vol.  ii.}  p.  790. 

December  31, 1880.  Wilson,  C.  J. — There  is  no  evidence 
that  the  plaintiff  and  defendant  were  ever  present  together 
when  marriage  was  spoken  of,  as  in  Daniel  v.  Bowles,  2 
C.  &  P.  553,  and  Bessela  v.  Stern,  L.  R  2  C.  P.  D.  265. 

There  is  no  proof  of  any  mutual  promises  between  the 
parties,  unless  the  following  language  establishes  them  : — 

The  plaintiff's  father  said  to  the  defendant  while  speaking 
to  him  of  the  condition  she  was  in,  "and  you  promised  to 
marry  her,  and  he  said  I  will  marry  her,  if  it  is  mine."  He 
was  then  charged  with  having  promised  to  marry  the 
plaintiff,  that  is,  it  may  be  contended,  with  having  made 
such  a  promise  to  the  plaintiff,  and  he  did  not  deny  it,  but 
answered, "  I  will  marry  her,  if  it  is  mine."  If  that  answer 
can  be  interpreted  as  meaning,  "  and  I  will  marry  her,  if 
it  is  mine,"  that  would  shew  not  only  a  non-denial  of  his 
promise,  from  which  an  assent  to  what  was  said  to  him 
may  be  presumed,  but  an  actual  admission  of  such  a  promise 
having  been  made. 

I  think  that  is  evidence  of  a  promise  by  the  defendant 
to  the  plaintiff  which  would  have  to  be  left  to  the  jury. 

We  have  now  to  look  for  a  promise  by  the  plaintiff  to 
the  defendant,  or  conduct  on  her  part  from  which  that 
promise  may  be  inferred. 

There  was  no  such  promise  proved  in  fact.   Her  father  in 
his  cross-examination  said  she  told  him  "  she  was  going  to 
get  married  to  the  defendant.' 
37 — vol.  xxxi  c.p. 
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That  statement  being  brought  out  by  the  defendant, 
though  favourable  to  the  plaintiff,  was  evidence  more  or 
less  weighty  according  to  the  way  it  was  brought  out.  If 
the  witness  said  so  on  a  set  examination  by  the  counsel  to 
determine  that  point  it  would  be  entitled  to  more  weight 
than  if  it  were  a  mere  interpolation  of  his  own,  and  it 
would  be  entitled  to  more  or  less  weight  according  to  the 
other  facts  of  the  case. 

The  plaintiff  did  not  say,  according  to  her  father's  testi- 
mony, that  the  defendant  had  promised  to  marry  her  or  was 
to  marry  her,  but  that  she  was  to  get  married  to  him.  I  can- 
not however  say  that  may  not  be  understood  as  evidence  of 
a  promise  having  been  made  by  the  defendant  to  her.  The 
other  promises  spoken  to  by  the  father  were  promises  made 
to  him,  and  amount  to  nothing  by  themselves;  they  may 
however  be  used  as  confirmatory  evidence  of  the  truth  of 
what  the  father  on  cross-examination  said,  that  the  plaintiff 
had  told  him  she  was  to  get  married  to  the  defendant. 
For  as  the  defendant  did  not  deny  his  promise  to  the 
plaintiff,  and  as  he  said  to  her  father  he  would  marry  her, 
it  is  the  more  probable  that  what  the  girl  told  her  father, 
that  she  was  to  be  married  to  the  defendant,  was  true. 

In  Daniel  v.  Bowles,  2  C.  &  P.  553,  the  language  of  the 
defendant  was  addressed  to  the  mother  of  the  plaintiff,  in 
the  plaintiff's  presence,  and  although  she  made  no  observa- 
tion it  was  presumed  she  had  assented. 

In  Morrison  v.  Shaw,  40  U.  C.  R.  403,  the  defendant 
said  to  a  witness  he  intended  to  marry  the  plaintiff,  whom 
he  had  seduced,  and  he  had  never  intended  otherwise,  and 
he  would  get  the  license  at  once;  that  was  not  in  the 
plaintiff's  presence.  On  Thursday  after  the  defendant 
called  at  the  house  where  the  plaintiff  lived ;  he  stayed  till 
next  day,  and  he  promised  to  go  for  a  license  on  Saturday, 
and  they  were  to  be  married  on  Monday.  The  plaintiff 
was  then  present,  and  apparently  assented.  The  verdict 
was  for  the  defendant,  and  the  Court  would  not  interfere. 

In  Bessela  v.  Stem,  L.  R.  1  C.  P.  D.  265,  the  plaintiff 
gave  evidence  of  a  promise  of  marriage  by  the  defendant  to 
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her,  under  the  Imperial  Act  32  &  33  Vic.  ch.  68,  sec.  2. 
and  the  question  was,  under  that  statute,  whether  there  was 
corroborative  testimony  of  that  of  the  plaintiff  in  support  of 
such  promise.  The  Common  Pleas  held  there  was  not.  In 
Appeal  it  was  held  the  following  evidence  sufficiently  cor- 
roborated the  testimony  of  the  plaintiff :  The  "  defendant 
came  and  went  into  the  parlour  where  my  sister  was.  I 
could  hear  what  they  were  saying.  She  said, '  You  always 
promised  to  marry  me,  and  you  don't  keep  your  word.' 
He  said  he  would  give  her  some  money  to  go  away.  He 
said  (she  having  had  a  child  by  him)  '  Why  did  you  not 
make  away  with  the  little  devil  ? '  "  The  defendant  posi- 
tively denied  having  ever  made  any  promise.  The  Chief 
Justice  said,  at  p.  271,  "  To  that  the  defendant  makes  no 
answer.  It  is  true  that  he  offered  her  money  to  go  away, 
and  it  might  be  that  a  man  might  say  '  What  shall  I  give 
you  to  go  away  ?'  without  having  made  any  promise  to 
marry ;  but  on  the  other  hand  there  is  his  silence,  and 
from  that  silence  the  jury  might  come  to  the  conclusion 
that  he  admitted  the  promise." 

Bramwell,  L.  J.,  said,  at  p.  272  :  "  The  defendant  made 
no  answer.  If  we  were  to  hold  that  that  was  no  evidence 
of  a  promise  we  should  get  rid  of  a  great  deal  of  evidence 
which  is  given  every  day  at  Nisi  Prius." 

Brett,  L.  J.,  said :  "  The  defendant  by  his  silence  admits 
what  the  plaintiff  said,  that  the  defendant  alwa}^s  promised 
to  marry  her." 

In  Vineall  v.  Veness,  4  F.  &  F.  344,  the  parties  became 
acquainted  in  1856,  and  in  two  years  after  they  corre- 
sponded by  letter.  About  the  end  of  the  third  year  the 
defendant  had  evidently  promised  the  plaintiff  to  marry 
her.  None  of  the  plaintiff's  letters  were  produced,  and  it 
was  very  doubtful  if  or  when  the  plaintiff  ever  promised 
the  defendant  to  marry  him.  The  written  correspondence 
went  on  till  about  1862,  when  it  stopped.  There  was  no 
refusal  by  the  defendant  to  marry  till  October,  1864.  The 
action  was  then  brought. 

Bramwell,  B.,  told  the  jury  the  promise  must  be  mutual, 
and  that  there  was  an  absence  of  any  clear  assent  by  the 
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plaintiff,  but  he  left  the  case  to  them,  and  the  jury  found 
for  the  plaintiff. 

I  think  that  a  promise  by  the  defendant  might  upon  the 
evidence  in  this  case  be  found  by  the  jury,  and  I  think  also 
one  might  be  found  to  have  been  made  by  the  plaintiff*  "  if 
it  appear  she  countenanced  the  defendant's  promise,  and  by 
her  action  at  that  time  behaved  herself  so  as  if  she  agreed 
to  the  matter,  though  there  be  no  actual  promise  :"  Hutton 
v.  Mansell,  6  Mod.  172. 

By  the  evidence  brought  out  on  cross-examination  she 
said  "  she  was  to  get  married  to  the  defendant,"  and  the 
probabilities  are  that  having  had  a  child  by  him  she  would 
be  desirous  of  bringing  about  a  marriage  if  she  could. 

It  is  certainly  a  very  weak  case,  not  so  strong  by  any 
means  as  Morrison  v.  Shaw,  40  U.  C.  R.  403,  but  I  am  not 
able  to  say  there  was  no  evidence  for  the  jury,  and  that 
the  verdict  is  wholly  unsustainable,  and  should,  therefore, 
in  law  have  been  for  the  defendant,  and  there  is  I  think 
more  than  a  mere  scintilla  of  evidence. 

As  to  the  promises  as  laid — In  the  first  count  to  marry 
in  a  reasonable  time,  and  in  the  second  to  marry  on  a  day 
now  past. 

The  evidence  shews  the  defendant  was  to  marry,  if  the 
child  were  his,  and  also  that  he  could  not  do  anything  till 
he  got  some  part  of  the  land  off  the  old  man,  and  he  would 
marry  her  then.  The  evidence  shewed  the  child  was  his, 
and  that  the  defendant  had  said  some  time  before  the 
alleged  promises  that  he  had  got  fifty  acres  of  his  father's 
land,  and  owned  it. 

Under  these  circumstances  the  declaration  may  be  sus- 
tained, the  second  count  especially,  but  I  think  the  first 
count  also  :  Potter  v.  Deboos,  1  Starkie  82  ;  Phillips  v. 
Crutchley,  3  C.  &  P.  178. 

I  am  obliged  to  say  this  rule  should  be  discharged. 

Osler,  J.,  concurred. 

Galt,  J.,  although  not  disagreeing,  doubted  that  a  suf- 
ficient cpse  had  been  proved. 

Mule  discharged. 


CARTER  V.  HATCH. 


293 


Carter  v.  Hatch. 

Negligence  in  investing  money — Action  for — Taking  second  mortgage. 

Held,  that  it  is  a  breach  of  duty  in  a  person  entrusted  with  money  to 
invest  on  real  estate  to  invest  on  the  security  of  a  second  mortgage, 
unless  with  the  sanction  of  the  lender,  which  such  person  must  prove, 
and  which  the  evidence  in  this  case  failed  to  establish. 

The  value  of  the  property  herein  was  about  $1000:  the  first  mortgage 
being  for  $325,  and  the  second  for  $400,  taken  to  the  plaintiff.  The 
borrower  was  a  respectable  mechanic  in  the  receipt  of  good  wages, 
occupying  the  property  himself,  which  was  situated  in  the  place  where 
all  the  parties  resided  and  carried  on  business.  The  learned  Judge  at 
the  trial  found  that  the  defendant  was  not  guilty  of  negligence  so  far 
as  the  value  was  concerned,  and  the  Court  refused  to  interfere. 

Remarks  as  to  the  proper  form  of  declaration  in  such  case,  where  the 
defendant  was  not  paid  by  the  lender  but  by  the  borrower. 

Upon  the  conflicting  evidence,  set  out  below,  the  learned  Judge  at  the 
trial  found  that  the  plaintiff  had  not  been  informed  of  the  first  mort- 
gage, under  which  the  property  was  sold,  leaving  only  about  $60 
applicable  to  the  second  mortgage. 

The  Court  refused  to  set  aside  this  finding,  aud  sustained  the  verdict  for 
the  plaintiff. 

Action  for  not  investing  $400,  by  way  of  loan,  safely. 

The  first  count  of  the  declaration  alleged  that  the  plain- 
tiff, at  the  request  of  the  defendant,  employed  and  retained 
the  defendant  as  his  agent  to  invest,  and  the  defendant 
received  and  promised  to  invest  the  sum  of  $400,  by  way 
of  loan  to  one  Donald  McCrae  on  the  security  of  a  good  and 
valid  mortgage  on,  &c.  Breach,  that  the  defendant,  with- 
out the  consent  of  the  plaintiff,  paid  over  the  said  sum  of 
$400  to  the  said  Donald  McCrae  without  taking  any 
security  therefor,  &c,  whereby,  &c. 

The  second  count  stated  that  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  employed  and 
retained  the  defendant  as  his  agent  to  invest  $400  by 
way  of  loan  to  one  Donald  McCrae,  "  to  be  secured  by  a 
good  and  valid  first  mortgage  on  the  dwelling  house."  of 
the  said  McCrae,  the  defendant  promised  so  to  do.  Breach, 
that  the  defendant,  without  the  consent  of  the  plaintiff, 
paid  over  the  said  sum  of  $400  to  the  said  Donald 
McCrae  without  taking  a  first,  but  took  a  second,  mort- 
gage on  the  house,  and  the  house  was  sold  under  the  power 
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of  sale  contained  in  the  first  mortgage,  and  the  sum  got 
upon  such  sale  was  only  sufficient  to  pay  the  first  mortgage, 
whereby  the  money  was  lost  to  the  plaintiff. 

Third  count,  stating  that  the  defendant  was  retained  by 
the  plaintiff  for  reward  to  invest  the  $400  at  interest 
"  upon  good  and  sufficient  security."  Breach :  that  the 
defendant  invested  the  said  money  on  bad  and  insufficient 
security. 

The  fourth  count  was  for  negligence  in  investing  the 
said  sum  of  $400  on  security  of  insufficient  value. 
The  following  are  the  material  pleas  ! 
To  the  second  count : 

6.  Denial  of  retainer. 

7.  That  the  defendant  did  not  receive  the  $400  on  the 
terms  alleged. 

8.  Denial  of  promise. 

9.  That  the  defendant  did  not,  without  the  consent  of 
the  plaintiff,  pay  over  the  money  without  taking  a  first 
mortgage  security. 

To  the  third  count : 

10.  Denial  of  retainer. 

11.  Denial  of  promise. 

12.  Denial  of  the  investment  being  made  upon  bad  and 
insufficient  security.  Issue. 

The  cause  was  tried  before  Osier,  J.,  without  a  jury,  at 
Guelph,  at  the  Fall  Assizes  of  1880. 

The  verdict  was  entered  for  the  plaintiff  upon  the  issues 
on  the  second  and  third  counts,  and  the  damages  were 
assessed  at  $386. 

The  evidence  was  very  long. 

The  learnedJudge's  opinion  on  entering  the  verdict  was 
noted  as  follows : 

"  The  defendant  was  acting  for  many  years  as  agent  of 
the  plaintiff  in  investing  his  money.  He  collected  it,  and 
from  time  to  time  re-invested  it.  His  duty  was,  even  as  an 
unprofessional  man,  to  invest  on  a  first  mortgage  when  he 
invested  on  real  estate,  and  on  reasonably  good  security. 
He  invested  the  plaintiff  's  money  on  a  second  mortgage  in 
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this  instance.  This  was,  looking  at  the  relation  of  the 
parties,  prima  facie  a  breach  of  duty  on  his  part,  and  I 
think  it  devolves  upon  him  to  shew  that  under  the  circum- 
stances he  was  not  subject  to  liability  for  so  doing.  The 
plaintiff  denies  that  the  defendant  ever  told  him  there  was 
a  first  mortgage,  or  indeed  any  of  the  particulars  of  the 
investment,  and  the  latter  seems  not  improbable  from  the 
way  in  which  the  business  in  respect  of  the  other  loans 
was  admitted  to  have  been  conducted.  The  plaintiff 
never  had  the  mortgage  in  his  possession,  and,  as  the 
evidence  shews,  never  saw  it,  which  removes  any  weight 
which  would  be  attached  to  the  circumstance  that  the 
mortgage  is  expressed  to  be  subject  to  a  former  one.  What 
view  the  Court  may  afterwards  take  of  the  position  of  the 
parties  and  the  onus  of  the  proof  I  cannot  say,  but  taking 
the  view  of  it  I  do  at  the  present  time,  it  appears  it  was 
upon  the  defendant  to  shew  he  had  communicated  the  fact 
of  this  being  a  second  mortgage  to  the  plaintiff,  and  he  has 
not  relieved  himself  from  the  responsibility  which  he  was 
under. 

"  As  to  the  other  branch  of  the  case,  namely,  the 
sufficiency  of  the  value  of  the  property,  it  seems  to  me 
there  is  no  evidence  of  negligence  by  the  defendant,  and  if 
it  should  be  held  that  the  evidence  warrants  the  belief  that 
the  plaintiff  was  told  of  the  first  mortgage,  I  find  that  the 
value  of  the  premises  was  such  as  to  warrant  the  defendant 
in  making  the  loan. 

"I  enter  a  verdict  for  the  plaintiff  on  the  second  and 
third  counts ;  and  for  the  defendant  on  the  other  counts." 

In  this  Term,  November  18,  1880,  J.  E.  Rose  obtained 
a  rule  calling  on  the  plaintiff  to  shew  cause  why  a  verdict 
or  nonsuit  should  not  be  entered  for  the  defendant. 

During  the  same  Term,  November  29,  1880,  Dunhar 
shewed  cause.  The  usual  course  and  the  duty  of  the 
defendant  was,  to  lend  on  first  mortgage.  There  was 
therefore  clearly  a  breach  of  duty  and  gross  negligence  in 
lending  on  second  mortgage.     It  was  necessary  for  the 
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defendant,  in  order  to  excuse  himself,  to  shew  that  he  had 
the  sanction  of  the  plaintiff.  The  onus  was  upon  the 
defendant,  and  he  has  failed  to  do  so.  The  evidence  shews 
that  the  value  was  insufficient.  The  custom  is,  to  loan  to 
the  extent  of  half  the  value  in  case  of  town  property,  as 
here,  which  fluctuates  a  great  deal,  and  two-thirds  of  the 
value  in  the  case  of  agricultural  or  farm  property.  The 
evidence  shews  that  at  the  very  most  the  value  of  the 
property  was  not  more  than  two-thirds  of  the  amount 
loaned.  There  is  also  the  additional  fact  that  the  mort- 
gagor was  a  mechanic  of  no  means,  but  dependent  entirely 
for  the  support  of  himself  and  his  family  on  the  wages 
he  earned,  and  the  property  therefore  was  the  sole  secu- 
rity for  the  loan.  He  referred  to  Norris  v.  Wright,  14 
Beav.  291,  307;  MacLeod  v.  Annesley,  16  Beav.  600,605; 
Gray  v.  McDonald,  17  Grant  438 ;  Dunne  v.  English,  L.  R 
18  Eq.  524 ;  Budge  v.  Gummow,  L.  B.  7  Ch.  719 ;  Holmes 
v.  Thompson,  38  U.  C.  K.  292. 

J.  E.  Rose,  contra.  The  question  of  lending  on  second 
mortgage  amounts  after  all  to  the  question  of  the  sufficiency 
of  the  security.  If  the  security  is  sufficient  then  there  is  no 
damage.  The  evidence,  however,  shews  that  the  defendant 
informed  the  plaintiff  of  this  being  a  second  mortgage,  and 
the  plaintiff  assented  to  it.  The  evidence  on  the  part  of 
the  plaintiff  is  not  very  distinct  as  to  what  took  place  at 
the  time  of  the  loan.  He  does  not  expressly  deny  that 
he  did  not  know  that  it  was  a  second  mortgage,  while 
the  defendant  stated  most  emphatically  that  he  told  the 
plaintiff  that  it  was  a  second  mortgage,  and  he  assented  to 
it,  and  the  mortgage  on  its  face  states  it  was  a  second 
mortgage.  Also,  when  the  plaintiff  first  discovered,  as  he 
states,  the  existence  of  the  second  mortgage,  he  did  not 
express  surprise,  or  object  on  that  ground,  but  that  the 
security  was  insufficient.  The  value  here  was  sufficient, 
and  the  learned  Judge  has  so  found.  The  cases  shew  that 
it  is  sufficient  in  all  cases  to  lend  up  to  two-thirds  of  the 
value,  while  both  the  mortgages  here  were  not  quite  up  to 
two-thirds  of  such  value  :  Wh.  &  Tud.  L.  C,  4th  Amer.  ed., 
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vol.  ii.,  p.  1766,  4th  Eng.  ed.,  p.  893.  The  defendant  was 
not  an  attorney  of  the  Court.  He  was  at  most  merely  a 
gratuitous  bailee,  and  is  not  liable  so  long  as  he  acted 
honestly  and  faithfully  :  Shiells  v.  Blackburne,  1  H.  Bl.  158, 
162  ;  Dartnall  v.  Howard,  4  B.  &  C.  345.  Mere  negligence 
in  making  the  valuation  will  not  render  the  defendant 
liable,  but  he  must  be  proved  to  have  acted  fraudulently : 
Hawthorne  v.  Hunter,  5  App.  157. 

December  31,  1880.  Wilson,  C.  J. — The  value  of 
the  property  may  be  fairly  stated  at  $1,000,  at  the  least. 
The  first  mortgage  was  $325,  the  plaintiff's  loan  was  $400. 
These  together  made  nearly  two-thirds  of  the  value  of 
the  property.  I  do  not  think  it  was  a  safe  investment  to 
make.  I  am  not  disposed,  however,  to  differ  from  the 
opinion  of  the  learned  Judge  who  tried  the  cause,  and  who 
thought  it  was  an  investment  of  sufficient  value. 

There  were  circumstances  in  this  case  which  might  lead 
one  to  that  conclusion.  The  borrower  was  a  respectable 
mechanic  in  the  receipt  of  good  wages  at  the  time  of  the 
loan,  and  much  always  depends  on  the  character  of  the 
debtor,  and  he  occupied  the  property  himself,  and  it  was 
situated  in  the  place  where  the  plaintiff  transacted  his 
business,  and  where  the  defendant,  his  agent,  resided  and 
carried  on  his  business.  The  interest  also  was  at  eight  per 
cent.,  and  the  loan  was  'not  of  a  large  sum,  and  was  for 
four  years. 

The  other  question  is,  whether  the  defendant,  assuming 
him  to  be  liable  as  an  ordinary  agent,  was  warranted  in 
investing  the  $400  upon  a  second  mortgage  ? 

In  law  the  investment  on  a  second  mortgage  is  not  per- 
mitted:  Dr  osier  v.  Brereton,  15  Beav.  221;  Hopgood  v. 
Parkin,  L.  R.  11  Eq.  74  ;  Holmes  v.  Thompson,  38  U.  C. 
E.  292  ;  Lewin  on  Trusts,  7th  ed.,  302. 

If,  however,  the  creditor  or  the  party  interested  in  the 
money  knew  of  it,  and  sanctioned  it,  he  cannot  complain. 
That  of  course  requires  no  authority  to  support  it,  but  the 
following  case  may  be  usefully  referred  to :  MacLeod  v. 
Annesley,  16  Beav.  600,  17  Jur.  608. 
38 — vol.  xxxi  c.p. 
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Did  the  plaintiff  know  this  was  a  second  mortgage,  and 
knowing  it  adopt  it?  The  mortgage  is  dated  12th  of  June, 
1877,  and  the  mortgagor  covenanted  that  the  property  was 
free  from  all  incumbrances  "  except  a  mortgage  to  one 
Tytler  securing  three  hundred  and  twenty-five  dollars," 
and  he  also  covenanted  he  had  done  no  act  to  encumber 
"  except  as  aforesaid." 

The  plaintiff  said  he  had  never  seen  the  mortgage  :  that 
the  defendant  had  always  had  it  along  with  the  other 
mortgages  he  held  for  him,  and  he  never  knew  anything 
of  a  prior  mortgage  being  upon  the  property  until  he  was 
served  with  a  notice  of  the  sale  intended  to  be  made  under 
the  power  of  sale  which  was  contained  in  it;  and  that  the 
defendant  told  him  the  loan  was  made  upon  good  security. 

He  also  said  when  he  got  the  notice  of  sale  under  the 
first  mortgage  he  shewed  it  to  the  defendant,  and  asked 
him  what  it  meant,  who  answered  he  would  stop  it.  The 
plaintiff  says  he  never  said  anything  to  the  defendant 
about  his  mortgage  being  a  second  mortgage.  He  said  :  "I 
think  Mr.  Hatch  made  a  blunder.  He  must  have  made  a 
mistake  in  regard  to  the  value  of  the  property.  He  made 
a  big  blunder,  I  consider." 

The  property  was  sold  under  the  power  of  sale  in  the 
first  mortgage  on  the  4th  of  August,  1880.  It  sold  for 
$560.  There  was,  after  paying  all  expenses,  $59.59  left 
for  the  second  mortgagee. 

The  defendant  says  positively  he  did  tell  the  plaintiff  his 
was  to  be  a  second  mortgage,  and  that  Tytler  had  the  first 
mortgage  for  $325,  and  the  plaintiff  agreed  to  it,  and  when 
he  was  served  with  the  notice  of  sale  under  the  first  mort- 
gage he  expressed  no  surprise  at  his  being  a  second 
mortgage. 

He  repeated  all  that  with  great  emphasis  to  the  learned 
Judge  on  being  interrogated  by  him. 

It  is  a  very  perplexing  case  to  deal  with.  The  plain- 
tiff and  defendant  are  respectable  men.  The  plaintiff 
swears  he  was  never  told  of  his  mortgage  being  a  second 
mortgage.  The  defendant  swears  he  told  the  plaintiff  of  it, 
and  he  approved  of  it. 
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Which  one  is  to  be  believed  ?  The  burden  of  proof  is 
upon  the  defendant.  Has  he  given  that  proof?  He  has 
not,  so  far  as  the  vivd  voce  testimony  is  concerned.  The 
mortgage  to  the  plaintiff  expressly  describes  there  is  a 
prior  mortgage  on  the  property.  But  the  plaintiff  says  he 
never  saw  it :  that  the  defendant  has  always  had  the  custody 
of  it ;  and  that  appears  to  be  the  fact.  Does  the  mention 
of  the  prior  mortgage  in  the  plaintiff's  mortgage  raise  any 
inference  in  the  defendant's  favour  that  he  did  tell,  or 
would  be  likely  to  tell,  the  plaintiff  of  it  ?  I  cannot  say 
it  does.  The  plaintiff,  however,  in  his  evidence,  when  he 
did,  as  he  said,  discover  there  was  a  prior  mortgage  to  his 
own,  did  not  complain  of  its  being  a  second  mortgage  in 
so  many  words,  but  that  the  defendant  had  "  made  a 
blunder  *  *  a  mistake  in  regard  to  the  value  of  the 
property — he  made  a  big  blunder  I  consider."  It  may, 
perhaps,  be  too  hard  to  hold  that  the  plaintiff  meant  more 
than  this.  The  defendant  had  no  right  to  take  a  second 
mortgage,  but  if  he  did  take  it  there  would  have  been  no 
loss  if  he  had  taken  more  value  than  he  did  take,  con- 
sidering it  was  a  second  mortgage. 

I  think  it  was  the  insufficient  value  he  complained  of;  for 
in  another  part  of  his  evidence  he  said,  when  the  defendant 
told  him,  after  the  notice  of  sale  had  been  served,  "  that  Mr. 
Tytler  had  a  mortgage  on  it,  I  never  said  anything  to  him 
about  its  being  a  second  mortgage"  Q.  "  How  is  it  you  did 
not  speak  to  him  about  it  ?  Were  you  not  surprised  ? "  A. 
"  I  was  not  surprised.  I  did  not  know  whether  he  had 
$10,000  or  not."  [I  do  not  understand  the  meaning  of 
that  answer.]  Q.  "  You  said  nothing  whatever  to  any 
one  about  its  being  a  second  mortgage  after  discovering 
it  ?  "    A.  "  I  said  nothing  to  any  one." 

He  might  not  have  known  what  his  legal  rights  were — 
that  he  should,  have  had  a  first  mortgage,  or  that  he  should 
have  been  told  how  the  fact  was  and  assented  to  a  second 
mortgage  before  he  was  bound  to  take  such  a  security  ;  and 
apparently  he  does  not  seem  ever  to  have  given  up  any  of 
his  rights,  whatever  they  were. 
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The  evidence  of  the  plaintiff  so  far  as  it  may  be  construed 
adversely  to  himself  derives  its  force  from  the  positiveness 
of  the  defendant's  evidence  the  other  way;  and  the  defen- 
dant's evidence  is  somewhat  supported  by  the  fact  that 
the  plaintiff's  mortgage  does  expressly  mention  the  first 
mortgage,  a  fact  not  likely  to  have  been  expressed  if  it 
were  never  or  had  never  been  communicated  to  the  plaintiff, 
or  if  the  plaintiff  had  not  adopted  and  assented  to  the  loan 
just  as  it  had  been  made. 

I  am  in  no  position  to  say  the  learned  Judge  did  not 
form  the  correct  conclusion  from  the  evidence.  I  cannot 
venture  to  say  his  verdict  is  not  the  right  one. 

I  think  the  third  count  was  not  proved,  as  there  was 
no  reward  from  the  plaintiff  to  the  defendant  to  be  paid, 
and  that  is  the  sense  of  the  allegation.  The  true  considera- 
tion was,  that  the  plaintiff  would  deliver  to  the  defendant  the 
sum  of  $400,  to  be  invested  by  him  for  the  plaintiff  upon 
good  and  sufficient  security  upon  real  estate,  so  as  to  enable 
the  defendant  to  charge  the  borrovjer  of  the  money  for  his 
services  in  the  premises — he  the  defendant  promised,  &c. 

The  second  count,  as  it  is  now  drawn,  is  not  sufficient  in 
law,  as  the  defendant  was  to  act  without  reward,  and 
although  he  got  the  $400  at  his  own  request  to  invest  for 
the  plaintiff,  to  be  secured  by  a  first  mortgage,  and  he  did 
not  do  that,  but  invested  it  on  the  security  of  a  second 
mortgage,  and  it  does  not  appear  on  the  count  that  the  de- 
fendant was  an  attorney  or  skilful  person  accustomed  to 
lend  money  on  mortgage,  and  to  deal  in  the  taking  of  such 
securities  ;  and  it  does  not  follow  that  he  was  not  "acting 
most  faithfully  and  most  honestly,  without  gross  or  culpable 
negligence  on  his  part;  he  may  have  been  misled;  he  may 
have  been  deceived ;  he  may  have  taken  such  care  as  an 
ordinary  man  would  with  regard  to  the  subject  matter 
entrusted  to  him,  and  yet  doing  all  that  his  endeavours  may 
have  failed,  and  it  may  so  happen  the  security  may,  without 
his  knowledge  and  against  his  will,  have  turned  out  to  be 
insufficient"  :  per  Abbott,  C.  J.,  in  Dartnall  v.  Howard,  4 
B.  &  C.  345.  See  also  Shiells  v.  Blackburne,  1  H.  Bl.  158; 
Hart  v.  Miles,  4  C.  B.  N.  S.  371. 
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But  no  motion  has  been  made  to  arrest  the  judgment, 
and  if  there  had  been  we  should  have  beeu  obliged  to  amend 
the  count  by  stating  the  consideration  in  the  way  we  have 
suggested,  which  would  be  according  to  the  evidence.  The 
third  count  may  be  amended,  if  necessary,  in  the  same 
way. 

The  rule,  therefore,  must  be  discharged. 
Galt  and  Osler,  JJ.,  concurred. 

Mule  discharged. 


SlLSBY  ET  AL.  V.  THE  CORPORATION  OF  THE  VILLAGE  OF 
DlJNNVILLE. 

Municipal  corporations — Necessity  for  contract  under  seal. 

In  1869,  the  plaintiffs  tendered  to  supply  the  defendants  with  a  steam  fire 
engine,  which  defendants  required,  and  their  tender  was  accepted  subject 
to  the  engine  being  tested.  A  by-law  was  thereupon  passed  by  the 
Council  and  approved  by  the  ratepayers  in  accordance  with  sees.  330-2 
of  the  Municipal  Act,  R.  S.  0.  ch.  174,  but  not  with  42  Vic.  ch.  1  sec. 
10,  O.,  and  so  being  informal  it  was  repealed  and  another  by-law  sub- 
mitted to  the  ratepayers,  which  was  rejected.  Before  the  second  by- 
law was  voted  upon  the  engine  arrived  and  was  tested  by  the  defen- 
dants, placed  in  their  engine-house,  subject  to  custom  duty,  and 
accepted  by  a  resolution  of  the  Council  in  writing,  but  not  under  seal, 
which  resolution,  after  the  rejection  of  the  second  by-law  by  the  rate- 
payers, was  rescinded,  and  the  plaintiffs  notified  to  remove  the  engine. 
It  appeared  that  the  defendants  had  no  money  on  hand  to  pay  for  the 
engine,  but  that  the  necessary  sum  therefor,  as  well  as  all  other  charges, 
excepting  school  rates,  could  have  been  raised  by  by-law  without  exceed- 
ing the  limit  of  two  cents  in  the  dollar.  In  an  action  by  the  plaintiffs 
to  recover  the  value  of  the  engine, 

Held,  they  could  not  recover,  because  (1),  it  was  not  a  common,  ordinary, 
or  insignificant  matter  for  which  it  was  not  worth  while  to  contract 
under  seal ;  (2)  there  had  been  no  acceptance  under  seal ;  (3)  there 
was  no  satisfactory  evidence  of  acceptance  in  any  manner;  (4)  the 
ratepayers,  for  whose  benefit  the  intended  contract  was  being  made, 
had  repudiated  it. 

Review  of  the  authorities  as  to  the  liability  of  a  corporation  on  contracts 
not  under  seal. 

Action  for  the  price  of  a  Silsby  third  size  steam  fire 
engine,  at  $3,000,  payable  on  delivery  to  and  acceptance 
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of  the  same  by  the  defendants  ;  averment  of  readiness  and 
willingness  and  of  an  offer  to  deliver  the  engine  to  the 
defendants,  and  that  the  plaintiffs  have  ever  since  been 
ready  and  willing  to  deliver  it  to  the  defendants,  yet  the 
defendants  in  violation  of  their  agreement  refused  to  accept 
the  engine,  or  to  pay  for  it,  whereby,  &c. 

Second  count :  common  counts. 

Pleas  to  the  first  count : 

1.  That  the  plaintiffs  did  not  manufacture  for  or  transfer 
to  the  village  of  Dunville  the  steam  engine. 

2.  That  defendants  did  not  promise. 

3.  That  the  plaintiffs  were  not  ready  and  willing  to 
deliver  the  engine  to  the  defendants. 

4.  That  the  alleged  cause  of  action,  if  any,  is  for  and  in 
respect  of  a  debt  incurred  and  falling  due  within  the  year 
1879,  which  was  not  within  the  ordinary  expenditure  of 
the  said  corporation  during  the  year,  and  no  estimate  was 
made  by  the  defendants,  nor  any  assessment  or  levy  for 
payment  of  such  debt,  nor  was  any  by-law  passed  by  the 
corporation  for  the  creation  of  such  debt,  nor  for  imposing 
a  rate  for  payment  of  it,  and  no  such  rate  was  imposed ; 
and  the  defendants  had  not  in  the  year  1879,  nor  at  the 
commencement  of  this  suit,  any  means  out  of  which  to  pay 
the  same. 

5.  That  the  plaintiffs  manufactured  .the  said  engine  in 
the  State  of  New  York,  one  of  the  United  States  of 
America,  and  imported  it  into  Canada,  and  before  any 
breach  of  the  said  contract  by  the  defendants  the  plaintiffs 
knowingly  and  wilfully,  and  with  intent  to  defraud  the 
revenue  of  Canada,  made  out  a  false  and  fraudulent  in- 
voice wherein  the  engine  was  set  down  as  being  of  less 
value  than  the  actual  value  of  it,  and  caused  the  same  to 
be  entered  at  one  of  the  ports  of  entry  of  Canada  at  less 
than  the  actual  wholesale  price  or  fair  market  value  in  the 
principal  markets  of  the  United  States  of  America,  and  the 
cost  of  the  said  transportation,  shipment,  and  transhipment 
from  the  place  of  manufacture  to  the  port  of  entry  afore- 
said, by  reason  whereof  the  engine  became  liable  to  seizure 
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by  the  customs'  officers  of  Her  Majesty,  and  became  forfeited 
to  Her  Majesty. 

6.  To  the  second  count  :  as  to  $406,  part  of  the  plain- 
tiffs' claim,  payment  into  Court  of  that  sum,  which  is 
enough  to  satisfy  the  plan  tiffs'  claim  in  respect  to  the 
matter  so  pleaded  to. 

7.  Except  as  to  the  $406,  never  indebted. 

8.  Except  as  to  the  $406,  same  as  the  fourth  plea  to  the 
first  count. 

Second  replication,  to  the  sixth  plea :  that  the  $406  is 
not  sufficient  to  satisfy  the  plaintiffs'  claim  in  respect  of 
the  matters  therein  pleaded  to. 

Issue  : 

The  cause  was  tried  before  Morrison,  J.  A.,  without  a 
jury,  at  Cayuga,  at  the  Fall  Assizes  of  1880. 

The  facts  were,  that  the  defendants  desired  a  steam  fire 
engine,  and  the  plaintiffs  tendered  to  furnish  it,  and  their 
tender  was  accepted.  A  by-law  was  passed  by  the  defen- 
dants in  1879  to  raise  the  necessary  amount  to  pay  for  it, 
and  which  by-law  was  duly  approved  of  by  the  ratepayers 
by  a  majority  of  54. 

The  by-law  was  in  accordance  with  the  Municipal  Act, 
sees.  330-332,  but  not  in  accordance  with  the  42  Vie.  ch. 
1,  sec.  10,  O. 

The  former  Act  required  an  equal  special  rate  per 
annum  in  addition  to  all  other  rates,  and  that  the  special 
rate  should  be  sufficient  according  to  the  amount  of  ratable 
property  appearing  by  the  last  revised  assessment  roll 
to  discharge  the  debt  and  interest  when  due :  sec.  330, 
sub-sees.  3-4;  and  the  amount  of  ratable  property  was  to 
be  ascertained  irrespective  of  any  future  increase  :  sub-sec. 
5  :  and  then  the  special  rate  could  not  be  altered  unless 
under  special  circumstances  :  sec.  350  and  sub-sections. 

The  latter  Act  repealed  these  three  sub-sections,  and 
enacted  that  a  certain  specific  sum  should  be  raised  an- 
nually, which  made  a  very  great  difference. 

The  council  thereupon  repealed  the  by-law  by  resolution 
under  seal,  dated  the  27th  of  October,  1879. 
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A  second  by-law  was  passed  provisionally  by  the  council 
and  published  on  the  5th  of  November  in  place  of  the  other 
invalid  one,  to  be  voted  upon  the  28th  of  November.  The 
second  by-law  was  rejected  by  a  majority  of  54. 

The  engine  arrived  in  Dunnville,  consigned  to  the  Reeve, 
and  was  put  in  the  engine-house  before  the  substituted 
by-law  was  voted  upon.  It  was  tested,  and  by  instruction 
of  the  council  of  the  24th  of  November  the  engine  was 
accepted  by  the  council  on  condition  that  the  guarantee 
and  terms  of  contract  be  carried  out  by  the  company. 
The  resolution  accepting  the  engine  was,  after  the  rej  ec- 
tion  of  the  by-law  on  the  28th  of  November,  rescinded, 
and  the  company  was  afterwards  notified  to  remove  the 
engine. 

It  was  shewn  that  the  defendants  had  not  money  on  hand 
to  pay  for  the  engine;  but  that  the  necessary  sum  could  have 
been  raised  by  by-law  to  pay  for  it  and  all  other  charges 
including  school  rates,  without  raising  the  assessment 
above  two  cents  in  the  dollar,  excepting  to  the  extent  of 
about  $500,  and  excluding  school  rates  the  full  amount 
could  have  been  raised. 

It  was  shewn  it  would  cost  about  $1,400  to  take  back 
the  engine,  including  the  customs'  duty  of  So 25. 

The  verdict  was  entered  for  the  plaintiffs  and  damages 
$3,000,  to  be  reduced  to  $1,400  upon  the  defendants  re- 
turning the  engine. 

In  this  term,  November  16,  1880,  Bethune,  Q.  C,  ob- 
tained a  rule  calling  upon  the  plaintiffs  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  verdict  entered  for 
the  defendants,  on  the  ground  that  the  plaintiffs  were  not 
entitled  to  recover  anything  ;  or  why  the  amount  should 
not  be  reduced  to  $1,400  upon  the  defendants  giving  up  to 
the  plaintiffs  the  steam  engine. 

During  the  same  term,  December  9,  1880,  MacKelean, 
Q.C.,  shewed  cause.  The  fourth  and  fifth  pleas  to  the  first 
count  and  the  eighth  plea,  if  it  is  to  be  considered  as  a  plea 
added  at  the  trial,  to  the  second  count,  are  the  only  pleas  upon 
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which  any  question  arises.  The  fourth  plea,  is  as  to  the 
price  of  the  fire  engine,  which  it  alleges  was  not  within  the 
ordinary  expenditure  of  the  corporation,  and  that  no  by-law 
was  passed  for  raising  a  rate  to  pay  the  price  of  it,  and  the 
defendants  had  not  in  the  year  1879,  nor  at  the  commence- 
ment of  this  suit,  any  money  to  pay  the  price  There  was 
a  by-law  passed  after  being  voted  on  in  August,  1879.  It 
was  not  strictly  in  accordance  with  the  42  Vic.  ch.  31,  0., 
but  it  was  validated  by  the  43  Tic.  ch.  25,  O.  The  defen- 
dants say  the  last  Act  does  not  apply,  because  sec.  2  enacts 
that  the  Act  should  not  apply  to  by-laws  which  have  been 
discovered  to  be  invalid  because  not  according  to  the  42  Vic. 
ch.  31,  sec.  10,  0.,  and  when  a  new  by-law  for  the  same 
purpose  or  purposes  has  by  the  municipality  been  sub- 
mitted in  lieu  thereof  to  a  vote  of  the  electors.  A  new 
by-law  was  submitted  by  the  defendants  to  the  electors 
which  was  rejected,  but  the  new  by-law  was  not  for  the 
same  purpose  or  purposes  as  the  first  by-law.  The  first 
by-law  was  for  the  purpose  of  purchasing  "  a  steam  fire 
engine  and  the  necessary  hose  and  appliances."  The 
second  by-law  was  for  the  purpose  of  purchasing  "a  steam 
fire  engine,  hose,  and  other  appliances,  and  to  lay  down 
water  pipes  and  tanks,"  and  the  rejection  of  it  may  have 
been  caused  by  reason  of  the  additional  works  not  required 
by  the  first  by-law.  The  defendants  purchased  the  fire 
engine  and  accepted  it.  subject  to  a  test  to  be  made  of  it. 
It  was  tested  and  afterwards  accepted  by  resolution  of  the 
defendants.  The  plaintiffs  are  entitled  to  recover  for  it, 
whether  the  by-law  was  valid  or  not.  The  engine  was  a 
necessary  article  to  supply  to  the  firemen  and  fire  depart- 
ment the  defendants  had  organized  under  sec.  466,  sub-sec. 
27  of  the  Municipal  Act,  R  S.  0.  ch.  174.  The  by-law 
to  raise  $4,000  did  not  raise  the  rate  to  more  than  the 
aggregate  of  two  cents  in  the  dollar  exclusive  of  school 
rates :  sec.  340.  The  treasurer's  account  shewed  the 
defendants  had  on  hand  of  the  receipts  of  1879,  $1,- 
368.19.  The  fifth  plea  only  shews  the  engine  became 
liable  to  seizure,  and  does  not  shew  what,  if  any,  effect 
39 — vol.  xxxi  c.p. 
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that  had  upon  the  defendants.  He  referred  to  Pirn  v. 
Municipal  Council  of  Ontario,  9  C.  P.  304;  Perry  v. 
Corporation  of  Ottawa,  23  U.  C.  R.  391 ;  Broivn  v.  Cor- 
poration of  Belleville,  30  U.  C.  R.  373 ;  Corporation  of 
Wentworth  v.  Corporation  of  Hamilton,  34  XL  C.  R.  585  ; 
McBrian  v.  Water  Works  Commissioners  of  Ottawa,  40 
U.  C.  R.  80 ;  Gibson  v.  Corporation  of  Ottawa,  42  U.  C.  R. 
172;  Armstrong  v.  Corporation  of  West  Garafraxa,  44 
U.  G.  R.  515  ;  Wright  v.  Sun  Mutual  Life  Ins.  Co.,  5  App. 
218 ;  Dillon  on  Municipal  Corporations,  2nd  ed.,  vol.  I., 
sees.  132,  374. 

Bruce,  (of  Hamilton),  contra.  The  first  by-law  was  invalid, 
because,  although  complying  with  the  R.  S.  O.  ch.  174,  it 
did  not  comply  with  the  provisions  of  the  42  Vic.  ch.  31, 
sec.  10,  O.,  and  the  Act  43  Vic.  ch.  25,  did  not  validate 
the  first  by-law,  because  the  defendants  had  before  the 
passing  of  the  last  mentioned  Act  passed  another  by-law 
in  place  of  the  first  one,  and  that  was  rejected  by  the  rate- 
payers. The  fact  that  the  second  by-law  provided  for 
making  tanks  as  well  as  for  purchasing  the  engine  made 
no  difference,  and  besides  the  first  by-law  was  passed  pre- 
maturely, which  of  itself  invalidates  it.  The  defendants 
also  by  their  resolution  of  the  27th  of  October,  1879,  ex- 
pressly repealed  the  first  by-law,  and  that  resolution  was 
under  seal.  The  defendants  did  not  at  any  time  absolutely 
accept  the  engine.  It  was  put  into  their  fire  hall  by 
consent  of  the  customs'  officer,  the  duties  not  having  been 
paid  upon  it.  It  was  really,  until  the  duties  were  paid  in 
January,  1880,  in  the  possession  and  charge  of  the  Cus- 
toms' Department.  The  resolution  of  the  defendants  of 
the  24th  of  November,  1879,  accepting  the  engine  after 
being  tested,  was  not  an  act  of  taking  possession  of  it,  for 
they  could  not  do  so  as  it  was  in  custody  for  the  duty ; 
and  before  there  was  any  change  in  the  rights  of  any 
of  the  parties  the  defendants,  on  the  29th  of  Novem- 
ber, rescinded  their  resolution  of  the  24th  of  the  same 
month.  The  plaintiffs'  agent,  Denny,  knew  he  could  be 
paid  only  by  a  rate  to  be  levied  by  by-law,  and  when  the 
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by-law  was   rejected   by  the  ratepayers  he  knew  the 
plaintiffs  had  no  other  or  further  claim  on  the  corporation. 
The  purchase  of  the  tire  engine  was  not  "ordinary  expen- 
diture."   Sec.  340,  sub-sec.  2,  shews  that  the  meaning 
of  that  is  the  current  annual  expenses  :  Me Master  v. 
Corporation  of  Newmarket,  11  C.  P.  398;  Potts  v.  Cor- 
poration of  Dunnville,  38  U.  C.  R.  96.    The  treasurer  had 
no  surplus  on  hand.    The  defendants  cannot  be  made 
liable,  because  there  was  no  contract  under  seal.    He  also 
referred  to  Corporation  of  Wentworth  v.  Corporation  of 
Hamilton,  34  U.  C.  R.  585 ;  Brown  v.  Corporation  of 
Lindsay,  35  U.  C.  R.  509 ;  Wingate  v.  Enniskillen  Oil 
Refining  Co.,  14  C.  P.  379 ;  McLean  v.  Town  Council  of 
Brantford,  16  U.  C.  R.  347;  Crampton  v.  Varna  R.  W. 
Co.,  L.  R.  7  Ch.  562 ;  Mayor,  &c,  of  Kidderminster  v. 
Hardwick,  L.  R.  9  Ex.  13 ;   Austin  v.  Guardians  of 
Bethnal  Green,  L.  R.  9  C.  P.  91 ;  Hunt  v.  Wimbledon 
Local  Board,  L.  R.  3  C.  P.  D.  208 ;  Scott  v.  Corporation  of 
Peterborough,  19  U.  C.  R.  469;  Cross  v.  Corporation  of 
Ottawa,  23  IT.  C.  R.  288. 

December  31,  1880.  Wilson,  C.  J. — It  is  necessary  to 
some  extent  to  examine  again  the  oft  contested  question, 
whether  the  defendants  as  a  municipal  corporation  are 
bound  by  a  contract  not  under  seal,  although  it  has  been 
executed  by  the  other  party,  and  the  corporation  has 
accepted  the  benefit  of  the  contract. 

The  later  authorities  are  that  the  corporation  is  not 
bound. 

In  Brown  v.  Corporation  of  Belleville,  30  U.  C.  R.  373, 
the  defendants  were  held  liable  for  the  expenses  of  bringing 
a  dredge  to  Belleville  at  a  cost  of  $373,  which  the  defen- 
dants used  in  dredging  their  harbour,  the  contract  not 
being  under  seal. 

There  the  case  relied  upon  by  the  Court  was  Nicholson 
v.  Guardians  of  Bradfield  Union,  L.  R.  1  Q.  B.  620. 
In  that  case  the  proper  demand  of  the  plaintiff  amounted 
to  £26  10s.  as  the  price  of  coal  supplied  to  the  defendants. 
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The  defendants  did  not  contract  by  seal.  The  defendants 
had  used  a  part  of  the  coal  and  had  accepted  the  rest  of  it, 
and  the  coal  was  an  article  the  defendants  were  obliged  to 
supply  for  the  very  purpose  for  which  they  were  incor- 
porated, and  therefore  they  were  held  liable  for  the  price, 
although  they  had  not  bound  themselves  by  seal. 

Blackburn,  J.,  who  gave  the  judgment  of  the  Court, 
founded  his  decision  upon  Clarke  v.  Guardians  ofCuckfield 
Union,  21  L.  J.  N.  S.  Q.  B.  349,  16  Jur.  686,  which  he  said 
was  a,  decision  "  founded  on  justice  and  convenience,"  and 
in  that  ]atter  case  the  judgment  was  one  which  was  very 
carefully  considered,  and  the  defendants  were  held  liable 
although  the  contract  was  not  under  seal. 

The  claim  was  only  £12  15s.,  and  it  was  incurred  for 
putting  up  water-closets  which  were  absolutely  required  by 
the  defendants,  that  is,  it  was  for  works  "  incidental  to  the 
purpose  for  which  the  corporation  was  created." 

In  Haigh  v.  Guardians  of  North  Brierly  Union,  E. 
B.  &  E.  874,  the  defendants  were  held  liable  for  the  ser- 
vices of  a  clerk  employed  to  investigate  the  accounts  of 
the  defendants  under  resolution  of  the  board,  but  there 
was  no  contract  under  seal.  The  plaintiff  claimed  £277 
13s.  7d.    The  defendants  paid  £150  into  Court. 

Erie,  J.,  relied  on  Sanders  v.  Guardians  St  Neot's  Union, 
8.  Q.  B.  810,  and  Clarke  v.  Cuckfield  Union,  before  men- 
tioned, and  decided  in  favour  of  the  plaintiff. 

Crompton,  J.,  doubted  whether  the  plaintiff  was  entitled 
to  recover. 

The  case  of  London  Dock  Co.  v.  Sinnott,  3  E.  &  B.  347, 
was  an  action  against  the  defendants  for  not  entering 
into  a  contract  with  him  to  scavenge  their  docks  in  pur- 
suance of  his  written  tender,  and  it  was  held,  the  plaintiff 
not  having  contracted  with  the  defendants  by  seal  that 
they  would  enter  into  the  contract  with  him,  could  not 
maintain  the  action,  because  not  being  bound  themselves 
there  was  no  mutuality  in  the  contract. 

I  refer  to  South  of  Ireland  Colliery  Co.  v.  Waddle,  L. 
R  3  C.  P.  463,  affirmed  in  Ex.  Oh.,  4  C.  P.  617,  that  the 
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rule  as  to  corporations  contracting  by  seal  does  not  apply 
to  trading  corporations  dealing  in  respect  of  matters  within 
the  scope  of  their  trading  powers. 

The  case  of  Hunt  v.  Wimbledon  Local  Board,  L  R.  4 
C.  P.  D.  48,  in  appeal,  affirming  the  judgment  in  3  C.  P.  D. 
208,  is  the  latest  case  bearing  upon  this  subject.  There 
the  defendants  verbally  instructed  their  surveyor  to  em- 
ploy the  plaintiff  to  prepare  plans  for  offices.  The  plans 
were  prepared  by  the  plaintiff,  and  the  defendants  adver- 
tised for  tenders  for  building  the  offices  in  accordance  with 
the  plans,  but  when  the  tenders  were  sent  in  it  was  found 
that  the  plaintiff's  plans  were  upon  too  expensive  a  scale, 
and  the  intended  offices  were  not  erected.  There  was  no 
ratification  under  seal  of  the  act  of  the  defendants'  sur- 
veyor in  procuring  the  plans.  Held,  that  the  statute, 
which  required  every  such  contract,  the  amount  of  which 
exceeded  £50,  to  be  in  writing  under  the  common  seal, 
made  it  imperative  that  the  contract  should  have  been 
under  seal  to  make  it  binding  on  the  defendants.  And 
Semble,  that  as  the  plans  did  not  enable  the  defendants  to 
erect  their  offices  they  had  not  derived  such  a  benefit  as 
would  entitle  the  plaintiff  to  sue  upon  an  executed  con- 
sideration. 

In  the  Court  below  Lindley,  J.,  refers  to  the  cases  favour- 
able to  the  plaintiff,  and  to  those  also  which  are  against 
him,  and  he  decides  upon  a  review  of  them  all  adversely 
to  the  plaintiff. 

The  latest  case  he  referred  to  is  Crampton  v.  Varna  M. 
W.  Co.,  L.  R  7  Ch.  562,  which  was  an  exceedingly  hard 
one  upon  the  plaintiff,  who  failed  because  the  defendants 
were  not  bound  by  seal,  although  the  plaintiff  had  per- 
formed his  part  of  the  agreement,  and  the  defendants  had 
accepted  and  acted  upon  it  for  some  years. 

Bramwell,  L.  J.,  in  the  case  in  appeal,  4  C.  P.  D.  48, 
said,  at  p.  53  :  "  This  doctrine  exists  to  some  extent  or  to 
some  amount :  that  where  a  man  has  done  work  for  a  cor- 
poration under  a  contract  not  under  seal,  and  the  corpora- 
tion have  had  the  benefit  of  it,  the  person  who  has  done 


310     COMMON  PLEAS,  MICHAELMAS  TERM,  44  VIC,  1880- 


the  work  may  recover.  But  whether  that  is  limited  to 
contracts  for  small  amounts  or  not,  I  repeat,  I  will  not  say. 
It  is,  however,  certainly  limited  to  cases  where  the  benefit 
has  been  actually  enjoyed,  and,  as  far  as  I  know,  to  cases 
in  which  it  could  be  said  that  the  work  is  such  as  was 
necessary  ;  that  it  was  work  which  if  the  corporation  had 
not  ordered,  they  would  not  have  clone  their  duty ;  or  if 
they  had  not  given  the  order  for  its  execution,  they  would 
not  have  been  able  to  carry  out  the  purposes  for  which 
they  were  called  into  existence.  That  seems  to  have  been 
the  state  of  things  in  those  cases  which  have  decided  that 
the  plaintiff  may  recover  when  the  work  has  been  done." 

He  then  referred  to  two  of  the  cases  before  mentioned 
in  one  of  which  the  claim  was  for  £26  10s.,  and  the  other 
for  £14  16s.,  for  the  purpose  of  shewing  that  they  might 
be  supported  on  the  ground  of  the  smallness  of  the  expen- 
diture. 

Brett,  L.  J.,  said,  at  pp.  56-57  :  "  It  is  said  that  there  is  a 
rule  that  where  orders  are  given  by  or  on  behalf  of  a  cor- 
poration, and  those  orders  result  in  an  apparent  contract, 
though  not  under  seal,  and  the  party  with  whom  that 
apparent  contract  is  made  has  fulfilled  the  whole  of  his 
part  of  the  contract,  and  the  corporation  on  whose  behalf 
such  apparent  contract  has  been  made  accept  and  enjoy 
the  whole  benefit  of  the  performance  of  the  contract,  that 
then  the  corporation  is  liable,  although  the  contract  is  not 
under  seal.  I  doubt  very  much  whether  there  is  any  such 
rule,  either  in  law  or  equit}^." 

Brett  and  Cotton,  L.JJ.,  were  of  opinion  such  a  corpora- 
tion cannot  be  bound  on  any  such  ground,  because  the 
parties  who  have  a  beneficial  enjoyment  of  anything 
supplied  on  the  Order  of  the  body  are  not  the  corporation, 
but  those  for  whom  the  corporation  act  as  trustees. 

According  to  that  decision  of  the  highest  Court  in 
England  but  the  House  of  Lords,  the  defendants  in  this 
action  are  not  liable  ;  firstly,  because  it  was  not  a  common 
ordinary  or  insignificant  matter  as  to  which  it  was  not 
worth  while  to  contract  for  it  by  seal, ;  secondly,  because 
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there  has  been  no  acceptance  of  the  engine  by  any  in- 
strument under  seal;  thirdly,  because  there  has  been  no 
satisfactory  evidence  of  the  acceptance  of  it  in  any  man- 
ner ;  and,  fourthly,  because  the  rate-payers,  for  whose 
benefit  the  intended  contract  was  made,  have  repudiated 
the  contract  proposed  to  be  made  for  them. 

The  Municipal  Act  requires  that  every  by-law  shall  be 
under  seal,  and  signed  by  the  head  of  the  corporation  and 
by  the  clerk  :  sec.  281. 

Every  one  of  the  powers  of  the  corporation  are  to  be 
exercised  by  by-law. 

If  the  municipal  body  require  real  or  personal  property 
they  must  pass  a  by-law  for  that  purpose.  If  a  contract 
has  to  be  signed  by  an  officer  on  behalf  of  the  corpora- 
tion, he  must  be  authorized  by  by-law,  or  by  order  or 
resolution  under  seal,  which  would  be  a  by-law;  and  if 
property  is  accepted  the  acceptance  should  be  by  seal,  or 
the  act  of  acceptance,  if  by  an  officer  for  the  corporation, 
should  be  ratified  by  seal. 

In  this  case  the  first  count,  for  not  accepting  the  engine, 
cannot  of  course  be  sustained;  and,  in  my  opinion,  the 
common  counts  cannot  be  sustained  either,  because  the 
contract  was  not,  nor  was  the  acceptance  of  it,  (admitting 
there  was  an  assumed  or  attempted  acceptance),  under  seal. 
There  was  in  fact  a  resolutiou  of  the  council  in  writing 
merely,  accepting  the  engine,  but  that  was  while  the  new 
by-law  was  before  the  rate-payers  for  their  approval  or 
rejection,  and  it  must  in  fact  have  been  considered,  as 
there  is  no  doubt  it  was  quite  understood  by  all  parties 
concerned,  that  the  actual  acceptance  of  the  engine  de- 
pended upon  the  by-law  being  approved  of  by  the  rate- 
payers, because  there  were  and  would  be  no  means  of  pay- 
ing for  it  but  by  the  special  rate  which  was  to  be  levied  if 
the  engine  were  accepted  and  the  by-law  was  finally  passed. 

I  cannot  say  the  plaintiffs  have  been  well  or  fairly 
treated.  They  were  invited  to  tender,  and  did  so.  Their 
tender  was  accepted.  They  sent  forward  their  engine,  sub- 
ject to  acceptance  upon  being  duly  tested  and  its  standing 
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that  test.  The  engine  did  bear  the  test,  and  it  was  accepted 
by  the  council,  but  by  writing  only.  A  by-law  received 
the  popular  vote  to  raise  the  necessary  amount  to  pay  for 
it.  That  by-law  was  informal,  and  another  by-law  had  to 
be  submitted  to  the  ratepayers  in  place  of  the  former  one, 
the  first  one  being  expressly  repealed  by  resolution  under 
seal.  In  the  meantime  a  very  violent  agitation  had  been 
raised  by  some  persons  against  the  plaintiffs'  engine.  The 
one  party  supported  the  Ronalds  engine,  the  other  party 
supported  the  Silsby  engine.  The  majority  were  for  the 
Ronalds  engine,  and  the  second  by-law  was  defeated. 
The  council  then  were  obliged  to  rescind  their  former 
resolution  accepting  the  plaintiffs'  engine.  The  defendants 
had  never  used  the  engine  nor  have  they  done  anything 
more  than  give  house  room  for  it.  The  plaintiffs  had  then 
to  pay  the  duty  of  $525  upon  it,  and  afterwards  some 
parties  in  the  village  got  the  customs'  officer  by  orders  from 
Ottawa  to  seize  the  engine  as  forfeited,  because  it  had  been 
entered  for  duty,  it  was  said,  at  too  low  a  sum,  and  the 
plaintiffs  had  to  give  bonds  before  it  was  released  from 
seizure.  Why  all  this  opposition  was  raised  we  cannot  tell 
from  the  evidence.  A  steam  fire  engine  was  required,  and 
this  one  was  tested  and  approved  of.  The  fact  was  so, 
however,  and  the  consequence  is  that  a  heavy  expense  has 
oeen  very  undeservedly  thrown  upon  the  plaintiffs,  and 
the  costs  of  this  litigation  too. 

It  is  strange  to  read  that  the  clerk  of  the  village  council, 
who  is  the  editor  and  proprietor  of  the  Dunnville  Gazette, 
should  have  led  the  cry  against  the  Silsby  engine  by 
means  of  his  paper  and  influence,  and  have,  as  one  may 
infer  from  the  evidence,  procured  the  very  harsh  and  un- 
necessary act  of  seizure  of  the  engine  by  the  Government 
for  an  alleged  undervaluation  of  the  property,  when  there 
is  no  reason  to  believe  there  was  any  pretext  for  making 
so  vexatious  a  charge. 

It  is  not  very  easy  to  reconcile  the  conflicting  duties  of 
the  clerk  as  an  executive  officer  of  the  council,  whose 
place  it  is  to  carry  out  the  directions  of  the  council;  and  as 
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a  private  ratepayer  and  public  journalist  in  resisting  and 
denouncing  the  propositions,  and  wishes,  and  purposes  of 
the  council,  and  it  would  be  better  if  such  an  officer  were 
not  to  place  himself  in  these  antagonistic  positions. 

We  are  obliged  to  make  the  rule  absolute  to  enter  the 
verdict  for  the  defendants. 

Galt  and  Osler,  JJ.,  concurred. 

Rule  absolute. 


Daxcey  v.  Burns. 

Ship — Stranding — General  average. 

Where  a  vessel  was  disabled  by  a  gale  near  a  lee  shore,  so  that  she  could 
not  work  off,  and  after  the  anchors  had  dragged  until  she  began  to 
.pound  on  the  bottom,  the  master,  with  the  view  not  of  saving  the  cargo, 
but  of  enabling  the  crew  to  escape,  headed  her  round  to  the  shore, 
where  she  was  stranded  and  abandoned  by  the  crew,  and  the  defendant, 
the  owner  of  the  cargo,  afterwards  got  it  out  at  his  own  expense. 

Held,  that  the  stranding  was  not  voluntary,  and  that  the  cargo  was  not 
liable  to  general  average. 

This  was  an  action  for  contribution  upon  a  general 
average  on  a  cargo  of  coal  belonging  to  the  defendant, 
shipped  on  board  a  schooner  of  the  plaintiff,  at  Oswego, 
N.  Y.,  to  be  carried  to  Toronto. 

The  defendant  pleaded,  non-assumpsit. 

The  cause  was  tried  before  Morrison,  J.  A.,  without  a 
jury,  at  St.  Catharines,  at  the  Spring  Assizes,  of  1880. 

The  facts  proved  at  the  trial  were  that,  while  proceed- 
ing on  her  voyage,  the  plaintiff's  vessel  was  overtaken  by 
a  gale  on  a  lee  shore.  She  lost  her  fore  boom,  and  became 
so  disabled  that  she  could  not  work  off  the  land.  The 
anchors  were  let  go,  and  were  dragged  two  or  three  miles 
until  the  vessel  began  to  pound  on  the  bottom.  The 
waves  had  then  been  washing  over  her  for  two  or  three 
hours.  The  cabin  was  full  of  water,  and  she  was  begin- 
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ning  to  go  to  pieces.  While  in  this  condition  the  captain,, 
after  having,  as  he  said,  done  everything  in  his  power  to 
prevent  her  stranding,  slipped  her  anchors,  and  headed 
her  round  to  the  beach,  where  she  was  stranded,  and  the 
crew  abandoned  her.  The  cargo  was  afterwards  got  out 
by  the  defendant,  and  sent  to  its  destination  at  his  own 
expense ;  and  the  vessel  was  subsequently  got  off,  and 
repaired. 

The  learned  Judge  found,  as  a  fact,  that  what  was  done 
by  the  master  was  not  done  with  the  view  of  saving  the 
cargo,  but  that  the  vessel  might  drive  in  nearer  to  the 
beach,  so  that  he  and  the  crew  would  have  a  better  chance 
of  saving  their  lives.  He  found  that  when  the  anchors 
were  slipped  there  was  no  apparent  possibility  of  prevent- 
ing the  vessel  from  going  on  shore,  or,  as  the  master 
thought,  going  to  pieces ;  and  that  no  sacrifice  was  made 
for  the  purpose  of  saving  the  cargo.  He  accordingly  non- 
suited the  plaintiff. 

In  this  term,  November  19, 1880,  Ferguson,  Q.C.,  obtained 
a  rule  nisi  to  set  aside  the  nonsuit,  and  enter  a  verdict  for 
the  plaintiff,  on  the  ground  that  there  was  evidence  to 
shew  that  the  case  was  one  for  general  average,  and  that 
the  plaintiff  was  therefore  entitled  to  recover. 

During  the  same  term,  December  1,  1880,  Falconbridge 
shewed  cause.  The  stranding  was  involuntary.  The  vessel 
had  taken  the  shore  and  was  foundering,  and  likely  to  go  to 
pieces,  and  all  the  master  did  was  to  slip  the  anchor,  and  let 
her  drive  on  nearer  to  the  shore.  But  even  if  there  were  a 
voluntary  stranding  there  is  no  claim  for  general  average. 
The  principle  which  underlies  the  decisions  is  that  there 
must  be  a  voluntary  and  intentional  sacrifice  of  some  par- 
ticular part  for  the  benefit  of  the  whole.  There  never  was 
at  any  time  any  intention  to  so  sacrifice  any  particular  part, 
for  instance  the  vessel,  here.  The  vessel  was  run  ashore 
with  the  view  of  saving  life  and  not  the  cargo  :  Plurnmer 
v.  Wildman,  3  M.  &  S.  482 ;  Power  v.  Whitmore,  4  M.  & 
S.  141  ;  Wilson  v.  Bank  of  Victoria,  L.  R.  2  Q.  B.  203  ; 
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Walthew  v.  Mavrojani,  L.  R  5  Ex.  116 ;  Schuster  v. 
Fletcher,  L.  R.  3  Q.  B.  D.  418,  425 ;  Robinson  v.  Price.  L. 
R  2  Q.  B.  D.  91 ;  Shepherd  v.  Kottgen,  L.  R.  2  C.  P.  D. 
578  ;  Eallett  v.  Wigram,  9  C.  B.  580  ;  Johnson  v.  Chap- 
man, 10  G.  B.  N.  S.  563,  581  ;  Abbott  on  Shipping,  11th 
ed.,  524  note ;  Maclachan  on  Shipping,  2nd  ed.,  p.  626  ; 
Lowndes  on  Average,  2nd  ed.,  pp.  77-79. 

Ferguson,  Q.C.,  contra.  There  was  a  voluntary  strand- 
ing here.  The  vessel  was  pounding  on  the  rocks,  and  was 
in  peril,  and  the  master  saw  that  the  best  thing  to  be 
done  was  to  run  her  ashore.  He  accordingly  did  so,  and 
the  cargo  was  saved.  The  authorities  shew  that  the  vessel 
was  not  stranded  while  she  was  pounding,  but  only  when 
she  took  the  shore.  The  stranding  must  be  for  some  cause, 
as  here  the  vessel  being  in  peril,  otherwise  the  master 
would  be  blameworthy.  Under  the  circumstances  there 
is  a  claim  for  general  average.  He  referred  to  Abbott's 
Law  Dictionary,  vol.  ii.,  p.  507  ;  Grover  v.  Bullock,  5  U.  C. 
R.  297  ;  Job  v.  Langton,  6  E.  &  B.  779  ;  Attwood  v.  Sellar,. 
L.  R.  4  Q.  B.  D.  342  ;  Chaff ey  v.  Schooley,  40  U.  C.  R  165  ; 
Steinhoff  v.  Royal  Canadian  Ins.  Co.,  42  U.  C.  R  307 ; 
Fletcher  v.  Alexander,  L.  R  3  C.  P.  375. 

December,  31,  1880.  Osler,  J.,  delivered  the  judgment 
of  the  Court. 

The  definition  most  frequently  given  of  general  average 
is  that  of  Mr.  Justice  Lawrence,  in  Birkley  v.  Presgrave,, 
1  East  220,  228  :  "All  loss  which  arises  in  consequence  of 
extraordinary  sacrifices  made  or  expenses  incurred  for  the 
preservation  of  the  ship  and  cargo  come  within  general 
average,  and  must  be  borne  proportionately  by  all  who  are 
interested." 

The  question  is,  whether  the  stranding  of  the  plaintiff's 
vessel  took  place  under  such  circumstances,  or  was  of  such 
a  character  as  to  bring  it  within  this  definition ;  for  if  it 
was  the  result  of  the  ordinary  perils  of  the  sea,  without 
any  sacrifice  on  the  part  of  the  master,  the  expenses  incur- 
red must  fall  upon  the  ship  alone :  Abbott  on  Shipping,, 
11th  ed.,  p.  524  note. 
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We  see  no  reason  to  differ  from  the  finding  of  the 
learned  Judge,  that  there  was  no  voluntary  sacrifice  on 
the  part  of  the  master  for  the  purpose  of  saving  the  vessel 
and  cargo.  To  use  the  language  of  Quain,  J.,  in  Stevjart 
v.  West  India  and  Pacific  Steamship  (Jo.,  L.  R.  8  Q.  B.  88, 
it  was  not  "  a  voluntary  and  intentional  sacrifice  of  the 
vessel  made  under  the  pressure  of  imminent  danger,  and 
for  the  benefit  and  with  a  view  to  secure  the  safety  of  the 
whole  adventure  then  at  risk." 

What  the  master  did  appears  to  have  been  done,  not  for 
any  purpose  connected  with  the  vessel  or  cargo,  but  to 
enable  those  on  board  of  her  to  escape  with  their  lives. 

We  think  the  stranding  was  a  fortuitous  stranding,  the 
result  of  ordinary  perils  of  the  sea,  and  therefore  does  not 
give  rise  to  a  claim  for  general  average. 

That  is  the  view  we  take  of  the  evidence ;  but  it  was 
contended  that  the  stranding  was,  to  some  extent,  due 
to  the  will  and  discretion  of  the  master,  and  so  was  a 
voluntary  stranding,  and  the  damage  allowable  as  general 
average.  And  it  was  further  urged,  upon  the  authority 
of  Grover  v.  Bullock,  5  U.  C.  R  297,  that  the  expense  of 
hauling  off  or  floating  and  repairing  the  vessel  was  the 
subject  of  general  average,  and  entitled  the  plaintiff  to 
recover. 

Whether,  when  a  vessel  is  voluntarily  stranded,  in 
order  to  escape  the  danger  of  sinking  in  deep  water,  or  to 
escape  the  pursuit  of  an  enemy,  the  damage  done  by  the 
stranding  to  the  ship  is  allowable  as  general  average,  is 
said  to  be  a  question  which  has  not  yet  been  determined 
by  the  English  Courts,  though  the  practice  of  British 
average  adjusters,  contrary  to  the  practice  of  other  coun- 
tries, is  to  disallow  it :  Lowndes  on  Average,  2nd  ed.,  pp. 
77-8. 

It  is  suggested  that  the  true  rule  is  that  adopted  by  the 
American  Courts,  which  is  stated  in  Parsons  on  Insurance, 
p.  243,  as  follows  :  "  There  must  be  a  voluntary  sacrifice  of 
some  positive  value.  If  then  the  ship  must  inevitably  be 
cast  upon  the  shore,  and  all  that  the  master  does  is  to  select 
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a  place,  a  time,  and  a  mode,  of  stranding  her,  we  should  say 
that  this  is  not  that  voluntary  sacrifice  which  the  law 
of  general  average  requires,  and  therefore  this  is  not  an 
average  loss.  *  *  But  if  the  master  had  a  substantial 
and  valuable  chance  of  saving  his  ship,  and  threw  this 
chance  away  voluntarily,  that  he  might  make  sure  of 
saving  the  cargo,  then  the  cargo  should  contribute  to  pay 
the  loss  although  the  chance  thus  thrown  away  was  less, 
and  even  much  less,  than  a  probability." 

An  illustration  of  one  case  of  voluntary  stranding  is  that 
put  by  the  writer  already  referred  to,  Lowndes,  at  p.  82, 
which  occurs  in  a  situation  "  so  desperate  that  nothing 
can  be  said  to  be  sacrificed.  *  *  Where  a  ship,  anchored 
off  a  lee  shore,  parts  from  her  anchors  in  a  gale  of  wind,  and 
begins  to  drift  ashore,  the  master,  seeing  that  she  is  helpless, 
and  if  left  alone  must  inevitably  ground  upon  rocks,  while  a 
softer  bed  may  be  found  for  her  by  steering  upon  a  sand 
bank,  shifts  the  helm,  and  perhaps  hoists  a  sail,  and. 
intentionally  puts  her  on  the  sand.  Here,  though  the 
stranding  is  voluntary,  all  that  is  really  done  is  to  sub- 
stitute a  safer  place  of  grounding  for  one  more  dangerous. 
It  would  be  an  abuse  of  language  to  call  such  substitution 
a  sacrifice." 

We  think  the  case  of  Shepherd  v.  Kottgen,  L.  R.  2  C.  R 
D.  578,  585,  referred  to  by  the  learned  Judge,  and  on  the 
argument,  supports  this  view. 

There  the  question  was,  whether  the  cutting  away  of  a 
mast  which  had  become  dangerous  should  form  the  sub- 
ject  of  general  average.  The  jury,  in  answer  to  a  question 
put  by  the  Judge  who  tried  the  cause,  found  that  the 
mast  when  it  was  cut  away  was  in  such  a  condition  that 
it  was  impossible  to  be  saved. 

Brett,  L.  J.,  said,  in  giving  judgment  in  the  Court  of 
Appeal,  at  p.  589  :  "  Tt  has  been  established  that  general 
average  cannot  exist  without  an  intentional  sacrifice,but  the 
meaning  of  the  word  '  sacrifice,'  and  what  is  comprehended 
by  it,  have  never  before  been  thoroughly  considered.  *  * 
The  following  proposition  may  be  stated  :  If  anything  on 
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board  a  ship  which  is  cut  or  cast  away  because  it  is  endan- 
gering the  whole  adventure,  is  in  such  a  state  or  condition 
that  it  must  itself  certainty  be  lost,  although  the  rest  of  the 
adventure  should  be  saved  without  the  cutting  or  casting 
away,  then  the  destruction  of  the  thing  gives  no  claim  for 
general  average.  Or  the  proposition  may  be  stated  in  the 
following  terms  :  Where,  whether  the  act  relied  upon  as 
the  act  of  sacrifice  had  been  done  or  not,  the  thing  in 
respect  of  which  contribution  is  claimed  would,  by  reason 
of  its  own  state  or  condition,  have  been  of  no  value  what- 
ever, or  ivould  have,  been  certainly  or  absolutely  lost  to  the 
owner,  although  the  rest  of  the  adventure  had  been  saved, 
there  is  nothing  lost  to  the  owner  by  the  act,  and  therefore 
there  is  nothing  sacrificed,  that  is  to  say,  there  is  no  sacri- 
fice. Does  this  proposition  apply  here  ?  It  seems  to  me  that 
the  finding  of  the  jury  upon  the  question  left  to  them  must 
mean  that  at  the  time  when  the  act  relied  upon  was  done 
*  *  the  mast  could  not  be  saved,  not  indeed  by  reason 
of  any  inherent  defect,  but  owing  to  the  violence  of  the 
gale,  the  giving  way  of  the  rigging,  and  the  impossibility 
of  the  weather  moderating  so  as  to  allow  it  to  be  repaired ; 
the  mast  was  necessarily  lost,  and  wTould  have  been  lost  to 
its  owner,  whether  the  vessel  should  or  should  not  be 
saved  ;  or,  in  other  words,  that  though  the  ship  should 
outlive  the  storm,  or  the  mast  should  not  be  cut  away, 
it  would  fall  overboard  and  be  lost  in  the  space  of  a  few 
minutes  ;  there  was  no  possibility,  of  which  human  foresight 
could  take  account,  of  the  storm  abating,  so  as  to  enable 
the  mast  to  be  secured,  and  the  mast  was  lost  whether  it 
was  or  was  not  cut  away.  Under  these  circumstances  it 
seems  to  me  there  was  no  sacrifice  of  the  mast,  that  the  act 
relied  upon  caused  no  loss  to  the  owners,  and  therefore  no 
claim  for  general  average  can  be  sustained." 

Apply  what  is  here  said  as  to  the  condition  of  the  mast 
to  the  condition  of  the  plaintiff's  vessel,  and  I  think  it 
will  be  found  that  the  principle  of  decision  must  be  the 
same,  assuming  that  there  was  in  any  sense  a  voluntary 
stranding  ;  and  this  seems  to  be  the  view  taken  by  the 
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Court  in  Steinhoff  v.  Royal  Canadian  Ins.  Co.,  42  U.  C.  R 
307,  at  pp.  326,  327. 

As  to  what  amounts  to  "  stranding,"  see  Letchford  v. 
Oldham,  L.  K  5  Q.  B.  D.  538. 

With  regard  to  the  liability  of  the  defendant  to  contri- 
bute towards  general  average  in  respect  of  floating  the 
vessel  or  repairing  her,  it  is  only  necessary  to  say  that  the 
facts  of  the  case  of  Grover  v.  Bullock,  5  XL  C.  R  297,  were 
very  different  from  those  of  this  case.  The  expenses  there 
incurred  were  for  the  purpose  of  enabling  the  vessel  and 
cargo  to  reach  their  destination.  The  voyage  was  not 
abandoned,  and  the  cargo  was  ultimately  delivered ;  whereas 
in  this  case  the  voyage  was  abandoned,  and  the  defendant 
took  his  goods  out  of  the  vessel,  and  forwarded  them  to 
Toronto,  at  a  cost  nearly  equal  to  their  value.  Whether 
the  case  referred  to  can  now,  in  view  of  the  late  decisions, 
be  considered  law  may  be  questioned. 

See  Job  v.  Langton,  6  E.  &  B.  779 ;  Schuster  v.  Fletcher, 
L.  R  3  Q.  B.  D.  418 ;  Walthew  v.  Mavrojani,  L.  R  5  Ex. 
116 ;  Steinhoff  v.  Royal  Canadian  Ins.  Co.,  42  U.  C.  R 
307. 

We  think  the  rule  should  be  discharged. 

Rule  discharged. 
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McMaster  et  al.  v.  Garland  et  al. 

Equitable  assignment  of  goods — Chattel  Mortgage  Act — Change  of  possession. 

B.,  at  Ottawa,  on  the  advice  of  certain  creditors,  M.  &  Co.,  and  partly 
with  the  view  of  paying  their  claim,  conveyed  a  quantity  of  goods  to 
S.  &  Co.  at  Toronto,  to  be  sold,  as  being  the  best  place  for  the  pur- 
pose, M.  &  Co.  advancing  him  $250,  and  S.  &  Co.  $800,  to  pay  off 
claims  on  the  goods  before  they  could  be  forwarded.  On  the  28th 
May,  before  the  goods  were  received  by  S.  &  Co.,  B.  sent  them  an  order 
for  $2,159  in  favour  of  M.  &  Co.,  to  be  paid  out  of  the  proceeds  of  the 
goods,  which  S.  &  Co.  by  letter  agreed  to  do  if  there  were  sufficient 
funds  after  satisfying  the  $800.  On  the  31st  May,  also  before  the 
goods  were  received  by  S.  &  Co.,  B.  gave  an  order  on  them  in  favour 
of  the  Bank  of  Ottawa,  which  S.  &  Co.  were  notified  of  and  acknow- 
ledged. On  the  11th  June  the  goods  were  advertised  for  sale  by  S.  & 
Co.,  but  before  the  sale  took  place  they  were  seized  under  a  Ji.  fa. 
issued  on  the  8th  June,  at  the  suit  of  the  defendants,  against  B.'s  goods, 
when  an  arrangement  was  come  to  between  all  parties,  except  the 
bank,  that  the  sale  should  go  on  and  the  proceeds  be  paid  over  to  the 
sheriff  until  an  interpleader  could  be  obtained  to  settle  the  rights  of  the 
parties.  Before  the  sale  took  place  the  defendants,  on  being  informed 
by  S.  &  Co.  of  their  claim,  paid  them  in  full. 

Held,  that  the  payment  by  the  defendants  of  S.  &  Co.'s  claim  was  made 
in  order  to  stand  in  S.  &  Co.'s  right  and  place,  and  not  on  B.'s  behalf 
for  the  other  creditors,  and  to  their  own  disadvantage ;  and  therefore 
S.  &  Co.,  to  the  extent  of  their  claim,  held  the  goods  for  the  defen- 
dants' benefit,  but  that  subject  to  this  they  held  them  for  M.  &  Co.  and 
the  bank,  for  their  respective  claims  on  their  orders ;  and  that  such 
orders,  which  were  in  effect  equitable  assignments,  did  not  come  within 
the  Chattel  Mortgage  Act,  so  as  to  require  registration,  as  there  was  a 
delivery  of  the  goods  to  S.  &  Co.,  followed  by  an  actual  and  continued 
change  of  possession. 

Where  possession  is  changed  it  need  not  be  given  personally  to  the 
creditor,  purchaser,  or  mortgagee  ;  it  may  equally  be  given  to  a  trustee 
or  bailee  for  him  ;  and  the  debtor  may  increase  the  claim  of  such 
bailee,  or  may  charge  the  goods  with  further  sums  in  favour  of  other 
persons. 

Interpleader,  to  try  whether  certain  goods  and  chattels 
seized  by  the  sheriff  of  the  county  of  York  upon  a  fieri 
facias,  tested  the  8th  of  June,  1880,  issued  upon  a  judg- 
ment recovered  by  the  now  defendants  against  one  J.  B. 
Brennan,  were,  or  some  part  thereof  was,  at  the  time  of 
the  seizure  the  property  of  the  now  plaintiffs,  or  some  or 
one  of  them,  as  against  the  now  defendants. 

The  cause  was  tried  before  Morrison,  J.  A.,  without  a 
jury,  at  Toronto,  at  the  Fall  Assizes  of  1880. 
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The  facts  were :  J.  B.  Brennan  was  a  merchant  in 
Ottawa.  He  tried  to  dispose  of  his  stock  of  goods  there, 
but  did  not  succeed.  He  decided  to  sell  it  in  Toronto, 
as  affording  a  better  market,  and  to  sell  it  through  Messrs. 
Scott,  Sutherland  &  Co.,  where  stocks  of  goods  all  over  the 
country  are  sold.  It  is  the  largest  place  for  selling  goods 
in  Ontario.  Scott,  Sutherland  &  Co.  advanced  to  Brennan 
$800  upon  the  goods  against  the  proceeds  of  the  sale. 
They  accepted  Brennan's  draft  at  three  days,  dated  31st  of 
May,  1880,  for  that  amount,  which  was  discounted  by  the 
Bank  of  Ottawa. 

McMaster,  McClung  &  Co.  accepted  Brennan's  draft  for 
$250,  to  pay  rent,  taxes,  &c,  to  enable  the  goods  to  be 
sent  from  Ottawa. 

Brennan,  on  the  28th  of  May,  1880,  sent  to  McMasterr 
McClung  &  Co.  an  order  on  Scott,  Sutherland  &  Co.,  to  pay 
McMaster  &  Co.  $2,159,  out  of  proceeds  of  goods  to  be 
consigned  for  sale  on  his  account  to  Scott,  Sutherland  &  Co. 

On  the  31st  of  May,  Scott,  Sutherland  &  Co.  wrote  to 
McMaster,  McClung  &  Co.  that  they  agreed  to  pay  them 
the  $2,159,  provided  there  were  sufficient  funds  left  over  in 
their  hands  in  cash  after  paying  commission,  &c,  on  the 
sale,  and  a  draft  of  $800  already  arranged  for  by  Brennan 
against  the  stock. 

Brennan,  on  the  31st  of  May,  also  gave  an  order  in 
favour  of  the  Bank  of  Ottawa  upon  Scott,  Sutherland  & 
Co.,  for  $1,461.47,  out  of  the  proceeds  of  goods  sent  them 
for  sale  on  his  account. 

On  the  same  day  Scott,  Sutherland  &  Co.  wrote  to  the 
cashier  of  the  Bank  of  Ottawa,  saying :  "  Your  telegram 
to  hand  notifying  us  that  you  have  cashed  a  draft  on  us 
for  $800  against  J.  B.  Brennan's  goods  shipped  to  us  for 
sale  and  return,  also  stating  that  you  hold  an  order  on  us 
for  $1,461.  We  notified  you  that  we  had  accepted  the 
order  of  Brennan  in  favour  of  McMaster  &  McCluno*  for 
$2,159,  and  now  beg  to  state,  'without  prejudice,'  that  we 
cannot  accept  any  further  orders  until  goods  are  in  our 
own  possession  and  sold.  Against  goods  amounting  to 
41 — VOL.  XXXI  CP. 
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over  $8,000,  to  be  received  and  sold  on  account  of  J.  B. 
Brennan  : — 

"No.  1.  Draft  of  $800  to  be  advanced  by  us. 

"  No.  2.  Order  in  favour  of  McMaster  &  McClung,  $2,159, 
noted. 

"  No.  3.  Commission,  expenses,  and  all  charges. 

"No.  4.  Order  to  Bank  of  Ottawa  for  $1,461,  noted. 

"  Order  to  Greenshields,  Son  &  Co.,  $69,  noted." 

The  goods  were  advertised  for  sale  as  at  the  instance  of 
the  Bank  of  Ottawa  by  Scott,  Sutherland  &  Co.,  to  take 
place  on  the  11th  of  June. 

On  the  8th  of  June  a  fieri  facias  against  the  goods  and 
chattels  of  Brennan,  at  the  suit  of  the  now  defendants, 
was  issued,  and  was  endorsed  to  levy  damages  $1,642, 
costs  $81.64,  interest  on  both  sums  from  the  8th  of  June, 
1880,  and  for  the  writ  $6,  together  with  the  sheriff's  fees 
and  poundage,  and  incidental  expenses. 

It  was  delivered  to  the  sheriff  on  the  9th  of  June. 

It  was  questioned  whether  there  was  upon  that  day  an 
actual  seizure  or  not.  Upon  the  11th  of  June  the  sheriff's 
officers  went  to  Scott,  Sutherland  &  Co.'s  premises  to 
remove  the  goods,  and  would  have  removed  them  if  an 
arrangement  had  not  been  made  between  the  parties. 
Scott,  Sutherland  &  Co.  claimed  as  against  the  execution 
creditors,  the  now  defendants,  the  amount  of  their  advances 
and  charges,  being  $960.75,  and  the  defendants  admitting 
that  claim  paid  it  at  once. 

That  agreement  was  as  follows  :  "  The  sheriff  undertakes 
to  allow  the  sale  to  be  proceeded  with  as  if  it  were  under 
his  own  control.  The  proceeds  of  the  sale  are  to  be  paid 
into  Court  by  the  sheriff,  and  all  necessary  proceedings 
taken  by  him  as  though  he  had  duly  seized  the  goods  and 
interpleaded  before  sale ;  and  this  sale  is  consented  to  by 
all  parties,  and  is  without  prejudice  to  the  rights  of  each 
person  to  the  goods  or  the  proceeds  thereof,  and  the  pro- 
tection of  the  sheriff  in  his  rights  as  to  interpleader ;  and, 
further,  that  the  sale  shall  be  proceeded  with  as  advertised, 
and  Scott,  Sutherland  &  Co.  are  to  cash  the  notes  as  per 
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arrangement,  and  the  net  proceeds  are  to  be  accepted  as  in 
full  of  the  purchase  money.    11th  of  June,  1880." 

The  sheriff  then  gave  a  written  direction  to  Scott, 
Sutherland  &  Co.  to  sell  the  stock  on  his  account. 

The  sale  proceeded.  The  proceeds  of  the  sale  amounted 
to  $2,685.94 ;  that  sum  included  the  claim  of  Scott,  Suther- 
land &o  Co.  for  $960.75,  and  the  whole  sum  was  paid  into 
Court. 

The  case  was  argued  before  the  learned  Judge  at  the 
Assizes.    He  entered  a  verdict  for  the  plaintiffs. 

In  Michaelmas  Term,  November  18,  1880,  McCarthy, 
Q.  C,  obtained  a  rule  calling  upon  the  plaintiffs  to  shew 
cause  why  the  verdict  should  not  be  set  aside  and  a 
verdict  entered  for  the  defendants,  on  the  grounds :  (1) 
that  the  alleged  assignment  of  the  property  in  question  to 
the  plaintiffs  was  and  is  fraudulent  and  void  as  against  the 
execution  of  the  defendants :  (2)  that  the  plaintiffs'  right 
under  the  alleged  assignment  was  not  to  the  goods,  but  to 
the  proceeds  thereof  when  realized,  and  no  property  therein 
ever  passed  to  them  :  (3)  that  before  the  rights  or  pretended 
rights  of  the  plaintiffs  accrued  the  property  became  subject 
to  the  defendants'  execution :  (4)  that,  in  any  event,  the 
verdict  ought  to  have  been  for  the  defendants  as  to  the 
sum  of  $960.75,  part  of  the  money  realized  from  the  pro- 
ceeds of  the  said  goods. 

During  the  same  term,  December  1,  1880,  /.  K.  Kerr, 
Q.  C,  and  W.  R.  Mulock,  shewed  cause  for  McMaster, 
McClung  &  Co.  The  goods  were  sent  by  Brennan  to 
Scott,  Sutherland  &  *  Co.,  at  the  instance  of  McMaster, 
McClung  &  Co.,  to  be  sold  to  pay  the  debt  of  McMaster, 
McClung  &  Co.  against  him,  and  they  advanced  $250  to 
Brennan  to  enable  him  to  send  the  goods  forward.  The 
first  charge  upon  the  goods  was  that  of  Scott,  Suther- 
land &  Co.  for  their  advance  and  commission,  &c.  Then 
came  the  charge  in  favour  of  McMaster,  McClung  &  Co. 
by  Brennan's  order,  and  accepted  by  Scott,  Sutherland  & 
Co.,  to  be  paid  out  of  the  proceeds  of  the  sale.    Then  came 
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the  claim  of  the  Bank  of  Ottawa,  of  which  Scott,  Suther- 
land &  Co.  had  due  notice,  and  noted  it  with  that  of 
McMaster,  McClung  &  Co.  in  their  books.  McMaster, 
McClung  &  Co.,  by  the  order  of  Brennan,  and  accepted  by 
Scott,  Sutherland  &  Co.,  acquired  an  equitable  title  to  the 
goods  to  the  extent  of  their  claim.  The  objection  made 
to  the  claim  of  McMaster,  McClung  &  Co.  is,  that  it  should 
have  been  riled  under  the  Chattel  Mortgage  Act.  The 
answer  to  it  is,  that  Brennan  had  delivered  the  actual 
possession  of  the  goods  to  Scott,  Sutherland  &  Co.,  and  had 
given  an  order  upon  them  to  hold  the  goods  for  the  benefit 
of  McMaster,  McClung  &  Co.  to  the  extent  of  their  claim 
against  Brennan,  and  Scott,  Sutherland  &  Co.  assented  to 
that.  The  goods  were  in  fact  forwarded  to  Scott,  Suther- 
land &  Co.  at  the  instance  and  for  the  benefit  of  McMaster, 
McClung  &  Co.,  and  when  Scott,  Sutherland  &  Co.  got 
possession,  their  possession  was  the  possession  of  McMaster, 
McClung  &  Co.  and  the  other  persons  who  had  acquired 
the  like  charge  upon  the  goods,  and  Scott,  Sutherland  & 
Co.  could  not  have  given  the  goods  back  to  Brennan 
without  making  themselves  liable  to  McMaster,  McClung 
&  Co.  for  the  amount  of  their  claim,  nor  could  Brennan,  after 
his  orders  were  accepted  by  or  notified  to  Scott,  Sutherland 
&  Co.,  have  revoked  them  :  Mitchell  v.  Goodall,  44  U.  C. 
R.  398,  5  App.  R.  164;  Meux  v.  Jacobs,  L.  R.  7  H.  L. 
481 ;  Brice  v.  Bannister,  in  appeal,  L.  R.  3  Q.  B.  D.  569  ; 
Farquhar  v,  City  of  Toronto,  12  Grant  186.  It  is  con- 
tended that  McMaster,  McClung  &  Co.  are  entitled  to 
rank  first  on  the  proceeds  of  the  goods,  because  the  defen- 
dant paid  off  the  prior  claim  of  Scott,  Sutherland  &  Co., 
and  they  paid  it  off  in  discharge  of  Brennan 's  debt  to  Scott, 
Sutherland  &  Co.,  and  not  in  substitution  of  Scott.  Suther- 
land &  Co/s  rights.  Besides,  Scott,  Sutherland  &  Co.  had 
possession  of  the  goods  to  perfect  their  lien,  but  by  pay- 
ment of  their  debt  their  lien  was  gone  ;  or,  at  most,  it  was 
transferred  to  the  defendants.  The  defendants,  however, 
had  not  the  possession,  and  the  possession  and  lien  being 
severed,  the  right  to  rank  for  that  sum  as  a  lien  in  the 


M'MASTEK  ET  AL.  V.  GARLAND  ET  AL. 


325 


hands  of  the  defendants  was  gone :  Jacobs  v.  Latour,  5 
Bing.  130.  They  also  referred  to  Richardson  v.  Gray,  29 
U.  C.  R  360  ;  Legg  v.  Evans,  6  M.  &  W.  36 ;  Rogers  v. 
Kennay,  9  Q.  B.  592 ;  Walker  v.  Rostron,  9M.&W.  411. 

Beaty,  Q.  C,  and  Allan  Cassels,  shewed  cause  for  the 
Bank  of  Ottawa.  The  property  in  the  goods  passed  abso- 
lutely from  Brennan  to  Scott,  Sutherland  &  Co.,  under  the 
bill  of  lading  as  the  holders  of  it  and  the  consignees  of 
the  goods,  so  soon  as  they  paid  the  bank  the  amount  of 
the  bill  for  $800  drawn  against  the  goods  :  Richardson  v. 
Gray,  29  U.  C.  R  360  ;  Clementson  v.  Grand  Trunk  R.  W; 
Co ,  42  U.  C.  R  263.  The  Bank  never  assented  to  the  sale 
being  carried  on  as  it  was  by  the  other  parties.  And  the 
defendants  are  bound  by  the  bank's  title,  under  which  the 
bank,  as  vendors,  sold  the  goods.  They  also  referred  to 
Ranken  v.  A  Ifaro,  L.  R  5  Ch.  D.  786  ;  Duncan  v.  Gashin, 
L.  R  10  C.  P.  554. 

McCarthy,  Q.C.,  and  Creelman,  contra.  The  defendants 
claim  to  stand  in  the  position  of  Scott,  Sutherland  &  Co. 
with  respect  to  their  prior  claim,  which  they  paid  off".  It 
was  not  paid  for  Brennan's  benefit,  nor  to  give  McMaster, 
McClung,  &  Co.  nor  the  bank,  nor  any  others,  the  benefit 
of  it.  It  was  paid  by  the  defendants  in  substitution  of 
Scott,  Sutherland  &  Co.'s  right,  and  for  their  own  benefit. 
If  their  orders  constituted  an  equitable  assignment  of  the 
goods  : — Story's  Eq.  Jur.,  10th  ed.,  sees.  1046, 1047  ;  Ancona 
v.  Rogers,  L.  R  1  Ex.  D.  285 ;  Fisher  on  Mortgage,  3rd 
ed.,  vol.  i.,  pp.  8,  80,  81  ; — then  these  assignments  should 
have  been  filed  to  retain  their  charge  upon  the  property  as 
against  the  defendants,  the  execution  creditors  of  Brennan : 
Edwards  v.  Edwards,  L.  R  2  Ch.  D.  291;  Ex  parte  Mackay, 
Ex  parte  Brown,  In  re  Jeavons,  L.  R  8  Ch.  643 ;  Howitt 
v.  Gzowski,  5  Grant  555  ;  McMillan  v.  McSherry,  15  Grant 
133;  In  reWigMs  Mortgage  Trust,  L.  R  16  Eq.  41;  Ex  parte 
Odell,  In  re  Walden,  L.  R  10  Ch.  D.  76  ;  Ex  parte  Cooper, 
In  re  Baum,  L.  R  10  Ch.  D.  313.  Scott,  Sutherland  &  Co. 
were  acting  as  brokers  and  factors,  and  as  such  had  a  special 
property  in  the  goods  for  their  advances,  the  general  pro- 
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perty  in  the  goods  being  in  Brennan,  the  owner.  Their 
advances,  however,  they  being  in  possession,  were  protected. 
The  persons  to  whom  orders  were  given  on  Scott,  Suther- 
land &  Co.  by  Brennan  acquired  merely  equitable  rights, 
and  such  rights  cannot  prevail  against  the  defendants. 
The  orders  passed  an  interest  to  the  respective  parties  out 
of  Brennan's  interest  and  title,  and  not  out  of  the  title  or 
interest  of  Scott,  Sutherland  &  Co. 

December  31, 1880.  Wilson,  C.  J. — There  is  no  question 
of  fact  between  the  parties.  The  question  of  law  is,  whether 
it  was  the  duty  of  the  plaintiffs  to  register  the  orders  which 
they  got  from  Brennan,  the  owner  of  the  goods,  upon 
Scott,  Sutherland  &  Co.,  the  persons  in  possession  of  them, 
and  who  became,  by  acceptance  or  notice  of  these  orders, 
bound  to  hold  them  for  the  respective  holders  for  the 
sums  they  respectively  represented  ?  The  orders  were 
in  effect  equitable  assignments  of  so  much  of  Brennan's 
interest  in  the  goods :  Frith  v.  Forbes,  4  DeG.  F.  &  J. 
409,  8  Jur.  N.  S.  1115  ;  Ranken  v.  Alfaro,  L.  R.  5  Ch.  D. 
786:  Mitchell  v.  Goodall,  5  App.  164;  and  equitable 
assignments,  equally  with  legal  assignments,  require  to  be 
registered. 

These  are  propositions  which  it  seems  to  me  cannot  be 
disputed. 

Before  answering  the  question  just  stated,  what  are  the 
facts  of  the  case — the  premises  on  which  the  question  is 
raised,  and  on  which  the  answer  depends.  Brennan,  the 
owner  of  the  goods,  by  arrangement  consigned  the  goods  at 
Ottawa  to  Scott,  Sutherland  &  Co.,  at  Toronto,  to  be  sold  by 
them  for  his  benefit,  and  for  the  benefit  of  such  of  his  creditors 
to  whom  he  should  give  orders  upon  Scott,  Sutherland  & 
Co.,  for  debts  which  he  owed  to  them.  Mc Master,  McClung 
&  Co.  advised  this  arrangement,  and  it  was  partly  for  the 
express  purpose  of  paying  them  their  claim  that  he  made 
the  consignment  to  Scott,  Sutherland  &  Co.,  and  they 
advanced  him  $250  to  pay  off  some  charges  before  he  could 
send  the  goods  off    Scott,  Sutherland  &  Co.  also  advanced 
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to  him  $800  to  discharge  some  claims  before  he  could  for- 
ward the  goods.  Brennan  then,  by  bill  of  lading  which  we 
have  not  seen,  consigned  the  goods  to  Scott,  Sutherland  & 
Co.  They  got  the  goods  and  held  them  by  express  agree- 
ment with  Brennan  to  sell  on  his  account,  and  to  pay 
themselves  in  the  first  place  the  amount  of  their  advance, 
and  their  commission,  &c. 

Before  Scott,  Sutherland  &  Co.  received  the  goods,  Bren- 
nan gave  a  written  order  upon  them  to  pay  McMaster, 
McClung  &  Co.  the  sum  of  $2,159  out  of  the  proceeds  of 
the  goods  to  be  consigned  for  sale  on  his  account  to  Scott, 
Sutherland  &  Co.  That  order  Scott,  Sutherland  &  Co. 
accepted.  A  similar  order  was  given  to  the  Bank,  of 
which  Scott,  Sutherland  &  Co.  had  full  notice.  A  sale 
of  the  goods  was  then  advertised,  but  before  the  time 
of  sale  the  defendants  seized  the  goods  under  their 
execution,  and  an  arrangement  was  come  to  by  all  parties 
but  the  Bank  it  is  said,  that  the  sale  should  go  on,  and  the 
proceeds  of  it  be  paid  over  to  the  sheriff  until  an  inter- 
pleader could  be  obtained  to  settle  the  rights  of  the  parties. 
The  sale  was  made,  and  the  money,  the  proceeds  of  it,  now 
abide  the  judgment  of  the  Court. 

I  should  have  said  that  before  the  sale  the  defendants 
paid  off  the  claim  and  lien  of  Scott,  Sutherland  &  Co.,  in 
full.  With  regard  to  the  payment  so  made  by  the  defen- 
dants, I  do  not  think  there  is  any  doubt  that  the  defendants 
were  buying  up  the  claim  of  Scott,  Sutherland  &  Co.,  in 
order  to  stand  in  their  right  and  place,  and  were  not 
paying  the  money  on  behalf  of  Brennan  for  the  benefit  of 
his  other  creditors,  and  to  the  disadvantage  of  themselves. 
After  that  payment  Scott,  Sutherland  &  Co.  held  the 
goods  for  the  defendants  to  the  extent  of  their  claim,  which 
had  been  so  paid  off,  just  as  they  held  the  goods  for  the 
other  creditors  for  their  respective  daims  upon  their  orders. 
To  that  extent,  at  all  events,  the  defendants  are  entitled 
to  a  verdict. 

I  do  not  think  it  of  any  consequence  whether  the  bank 
consented  or  not  to  the  sale  which  was  made,  because  no 
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damage  has  been  done  to  any  one,  and  the  rights  of  all 
parties  were  preserved.  Nor  is  it  of  any  consequence  that 
the  orders  were  upon  the  proceeds  of  the  goods,  and  not 
upon  the  goods  themselves. 

The  residue  of  the  proceeds  of  the  sale  depends  upon  the 
question  of  registration  before  mentioned. 

Whether  the  equitable  assignments  should  have  been 
registered  as  bills  of  sale  or  as  mortgages  under  the  statute 
has  now  to  be  considered. 

The  R.  S.  O.  ch.  119,  in  effect  declares  that  a  mortgage 
or  conveyance  intended  to  operate  as  a  mortgage  of  goods 
which  is  not  accompanied  by  an  immediate  delivery,  and 
an  actual  and  continued  change  of  possession,  shall,  un- 
less registered  in  the  manner  and  within  the  time  therein 
specified,  be  absolutely  null  and  void  as  against  creditors 
of  the  mortgagor,  and  against  subsequent  purchasers  or 
mortgagees  in  good  faith  for  valuable  consideration. 

The  like  provision  is  made  in  case  of  the  sale  of  goods,  not 
accompanied  by  an  immediate  delivery  and  followed  by  an 
actual  and  continued  change  of  possession. 

The  statute  does  not  apply,  nor  profess  to  apply,  to  any 
mortgage  or  sale  which  is  accompanied  with  an  immediate 
delivery  and  followed  by  an  actual  and  continued  change 
of  possession  of  the  goods. 

The  object  of  the  statute  was  to  prevent  secret  transfers 
of  property  being  made  by  those  in  possession  of  goods, 
and  remaining  in  possession  of  them  notwithstanding  such 
transfers,  without  notice  by  registration  to  creditors  and 
others  that  the  persons  so  remaining  in  possession  of  them 
had  ceased  to  be  the  owners. 

The  statute  annexed  the  right  of  property  to  the  posses- 
sion, and  made  the  title  by  possession  a  perfect  title  in 
favour  of  creditors,  and  in  favour  of  subsequent  mortgagees 
and  purchasers  who  did  register,  as  against  the  secret 
rights  of  the  actual  owner  or  mortgagee  who  had  not 
registered.  The  want  of  possession  by  the  purchaser  or 
mortgagee  was  made  and  treated  as  a  badge  of  fraud  as  it 
regarded  creditors,  and  as  it  regarded  subsequent  pur- 
chasers and  mortgagees  who  did  register. 
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The  doctrine  in  Twyne's  Case,  1  Sm.  L.  C.  1,  was  adopted, 
namely,  that  it  was  a  sign  of  fraud  for  the  donor  to  continue 
in  possession  and  to  use  the  goods  as  his  own,  and  to  trade 
and  traffic  with  others,  and  to  defraud  and  deceive  them, 
and  that  it  was  necessary,  immediately  after  the  gift,  to 
take  possession  of  the  goods,  "  for  continuance  of  the  pos- 
session in  the  donor  is  the  sign  of  trust." 

If,  then,  the  right  of  property  is  separated  from  the  pos- 
session, the  right  of  property  will  not  be  regarded  as 
against  creditors,  &c,  unless  it  be  protected  and  preserved 
by  registration. 

That  being  the  object  and  policy  of  the  statute,  it  has 
expressly  excluded  from  its  operation  all  mortgages  or  sales 
by  which  the  possession  goes  along  with  the  goods  to  the 
transferee.  The  like  policy  prevailed  under  the  insolvent 
laws. 

Brennan  in  this  case  could  have  delivered  these  goods  to 
"Scott,  Sutherland  &  Co.  without  any  writing,  and  have 
given  them  the  right  to  hold  them  against  all  persons  in 
security  for  any  claim  which  he  had  created  in  their 
favour,  and  while  they  held  the  goods  their  title  could  not 
be  impeached  by  any  one*  The  possession  being  changed 
would  be  a  case  not  within  the  statute.  And  Brennan 
could  have  increased  that  claim  from  time  to  time  by 
getting  further  advances  upon  the  goods.  He  could  also 
have  delivered  the  goods  to  Scott,  Sutherland  &  Co.  to 
hold,  not  only  for  themselves  and  for  their  claim,  but  to 
hold  jointly  for  themselves  and  for  other  persons,  as,  for 
instance,  for  McMaster,  McClung  &  Co.,  and  for  their 
claim ;  or  he  might  have  delivered  the  goods  to  Scott, 
Sutherland  &  Co.  to  hold  for  McMaster,  McClung  &  Co., 
and  for  their  claim  only,  in  which  case  Scott,  Sutherland 
&  Co.  would  have  been  trustees  for  McMaster,  McClung 
.&  Co. 

When  the  possession  is  changed,  it  does  not  require  to 
be  given  personally  to  a  creditor,  purchaser,  or  mortgagee ; 
it  ma}'  equally  be  given  to  a  trustee  or  bailee  for  him. 

The  law  is  not  changed  in  that  respect.  The  whole 
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scope  of  the  Act  was,  and  is,  to  prevent  a  false  appearance 
of  property  being  held  out  by  persons  by  reason  of  their 
possession,  when  in  truth  they  had  not  the  property  or  the 
amount  of  it  which  their  possession  of  it  indicated,  and 
the  purpose  of  the  Act  is  satisfied  when  the  possession 
is  changed.  The  possession  was  changed  from  Brennan 
to  Scott,  Sutherland  &  Co.  by  the  actual  delivery  of  the 
goods  to  them,  and  by  reason  of  that  possession  they  cer- 
tainly acquired  a  valid  legal  title  to  the  goods  to  the  extent 
of  their  demand. 

In  my  opinion  if  the  debtor  and  bailor  could  increase  the 
claim  of  Scott,  Sutherland  &  Co.  upon  the  goods  by  getting 
further  advances  from  them,  or  by  letting  in  specifically 
any  other  general  claim  which  they  had  against  him,  and  I 
see  no  reason  why  he  could  not  do  that,  so  he  could  in 
like  manner  charge  these  goods  with  further  sums  in 
favour  of  other  persons,  and  when  the  holder  of  the  goods 
accepted  or  had  notice  of  such  further  charges,  he  would  be 
bound  to  hold  the  goods  as  subject  in  law  to  these  new 
demands.  The  possession  by  Scott,  Sutherland  &  Co. 
could  not  possibly  have  deceived  any  person  in  his  dealings 
with  Brennan.  It  could  not  ^ive  a  false  glare  and  credit 
to  him  when  somebody  else  had  possession  of  his  goods. 
On  the  contrary,  it  gave  and  was  calculated  to  give  the 
very  warning  to  others  which  the  statute  contemplated. 

It  has  been  held  that  conditional  sales,  that  is,  goods 
hired  or  rented  on  certain  terms  until  the  full  price  is  paid, 
and  until  which  the  property  is  not  to  pass — are,  although 
in  some  ways  like  an  evasion  of  the  Act,  nevertheless  not 
within  it :  Walker  v.  Hyman,  1  App.  345 ;  Nordheimer 
v.  Robinson,  2  App.  305  ;  Ex  parte  Crawcour,  In  re 
Robertson,  L.  R  9  Ch.  D.  419. 

It  is  not  necessary  to  say  anything  of  the  right  of  a 
sheriff  to  sell  goods  which  are  under  a  lien,  although  the 
authorities  shew  he  cannot  do  so.  It  is  not  necessary  to* 
deal  with  that  point,  because  the  sale  was  greatly  to  the 
interest  of  all  concerned  and  was  conducted  by  consent. 
If  it  can  be  said  the  Bank  did  not  consent,  it  is  of  little 


M'MASTER  ET  AL.  V.  GARLAND  ET  AL. 


331 


consequence,  as  they  were  in  no  way  prejudiced,  and  are 
not  likely  to  receive  any  portion  of  the  proceeds.  If  they 
are,  they  will  get  as  much  under  the  sale  as  they  could 
have  got  under  any  other  sale. 

In  my  opinion  the  defendants  are  entitled  to  rank  for 
the  claim  of  Scott,  Sutherland  &  Co.  for  $960.75,  as  first 
claimants  on  the  fund  in  Court ;  then  McMaster,  McClung 
&  Co.  for  $2,159,  if  there  be  so  much;  and  thirdly,  the 
Bank  of  Ottawa,  in  respect  of  their  claim  for  $1,461.47, 
for  whatever  may  be  left  (if  any)  of  the  fund.  But  I 
believe  there  will  not  be  sufficient  to  pay  the  first  two 
claims. 

The  rule  will  therefore  be  discharged,  excepting  as  to 
the  amount  of  Scott,  Sutherland  &  Co.'s  claim,  for  which  it 
will  be  absolute. 

Osler,  J. — I  only  desire  to  add  (1)  that  the  case  of 
Mitchell  v.  Ooodall,  5  App.  164,  conclusively  shews  that 
such  an  instrument  as  Brennan  gave  to  Scott,  Sutherland 
&  Co.,  is  an  equitable  assignment. 

(2)  That  it  is  not  within  the  spirit  or  the  language  of 
the  Act  relating  to  bills  of  sale  and  chattel  mortgages,  and 
therefore  is  incapable  of  and  does  not  require  registration, 
as  is  shewn  by  the  Chancellor  in  the  case  of  Patterson  v.. 
Kingsley,  25  Grant  425,  a  decision  which  appears  to  me  to 
be  very  much  in  point  in  the  present  case. 

The  instrument  there  in  question  was  in  form  a  power 
of  attorney  given  by  one  Simpson  to  the  plaintiff,  who  was 
agent  of  the  Merchants'  Bank  at  Fergus.  It  appointed 
him  to  be  my  "  true,  lawful,  and  irrevocable  attorney  until 
the  second  of  the  trusts  hereinafter  mentioned  is  fully  and 
completely  performed,  for  me,  and  in  my  name,  place  and 
stead,  to  take  and  retain  possession,  &c,  of  saw  mill,  logs, 
lumber,"  &c.  The  second  "  trust  is  a  trust  to  pay  oil  all  and 
every  claim  or  claims  that  the  Merchants'  Bank  of  Canada 
may  have  against  me,  whether  now  due  or  hereafter  accru- 
ing due  in  respect  to  advances  made  to  me  by  the  said 
bank,  heretofore  and  up  to  the  date  of  these  presents." 
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The  learned  Chancellor  was  disposed  to  consider  this  an 
equitable  assignment,  and  he  held  that  it  was  not  a  mort- 
gage or  instrument  intended  to  operate  as  a  mortgage  nor 
a  sale  within  the  section  of  the  Act.  "  Kingsley  was  an 
agent,  or  trustee  to  sell,  a  trustee  for  Simpson :  and,  Semble, 
also  for  the  bank ;  *  *  but  there  was  no  sale  to 
him.  Kingsley  was  not  purchaser  or  bargainee."  He 
therefore  held  that  the  instrument  was  not  within  the  Act. 

(3)  The  cases  in  the  English  Courts  which  have  been 
relied  upon  as  shewing  that  registration  of  such  an  instru- 
ment as  the  one  in  question  was  necessary,  turn  upon  the 
language  of  the  English  Bills  of  Sale  Act,  which  is  much 
more  comprehensive  in  its  scope  than  that  of  ours. 

Galt,  J.,  concurred. 


Rule  accordingly. 
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Stevenson  v.  The  Corporation  of  the  City  of 
Kingston. 

Attorney — Payment  by  fixed  salary — Right  to  recover  costs  from  opposite 

party. 

Under  an  agreement  between  the  defendants  and  their  solicitor,  he  was 
to  be  paid  a  fixed  salary,  to  cover  all  his  professional  services  to  the 
city,  exclusive  of  counsel  fees  and  other  disbursements  paid  by  him, 
but  he  was  to  have  the  right  to  costs  from  parties  against  whom  the 
corporation  should  succeed,  and  be  entitled  only  to  disbursements  when 
they  should  fail.  In  a  case  in  which  the  defendants  succeeded,  judg- 
ment was  entered  against  the  plaintiff  and  the  usual  costs  taxed.  On 
motion  for  revision, 

Held,  Wilson,  C.J.,  dissenting,  following  Jarvis  v.  Great  Western  R. 
W.  Co. ,  8  C.  P.  280,  that  as  under  their  agreement  the  defendants 
were  not  liable  to  pay  their  attorney  the  costs  taxed  except  disburse- 
ments, all  costs  except  disbursements  must  be  disallowed. 

Wilson,  C.J.,  thought  Jarvis  v.  Great  Western  R.  W.  Co.  not  a  satis- 
factory decision,  and  opposed  to  the  later  case  of  Galloway  v.  Corpor- 
ation of  London,  L.  K.  4  Eq.  90. 

In  this  Term,  November  17,  1880,  Holman  obtained  a 
rule  on  behalf  of  the  plaintiff,  calling  upon  the  defendants 
to  shew  cause  why  the  taxation  of  the  defendants'  bill  of 
costs  herein  by  the  deputy  clerk  of  the  Crown  for  the 
county  of  Frontenac,  and  revised  by  the  clerk  of  this  Court, 
should  not  be  referred  back,  with  costs,  to  the  said  clerk  or 
deputy  clerk,  with  a  direction  to  disallow  all  the  said  costs 
except  disbursements,  or  with  such  directions  as  to  the 
whole  or  part  of  the  said  bill  of  costs  as  may  be  proper,  on 
the  ground  that  the  defendants  are  not  entitled  to  tax  any 
costs  other  than  disbursements,  in  this  matter,  and  by 
virtue  of  the  agreement  entered  into  between  the  defen- 
dants and  their  attorney  herein,  the  defendants  being  under 
no  liability  to  pay  costs  other  than  disbursements  to  their 
attorney,  and  are  not  entitled  to  any  indemnity  except  as 
to  the  said  disbursements. 

The  defendants  entered  judgment  against  the  plaintiff, 
and  the  usual  costs  were  taxed  to  the  defendants,  the 
plaintiff,  by  those  representing  him,  objecting  at  the  time 
to  such  taxation  of  more  than  disbursements. 
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The  plaintiff  relied  upon  the  following  extract  from  the 
report  of  the  Committee  on  Salaries,  adopted  6th  February, 
1865 : 

"  City  Solicitor.  Six  hundred  dollars  per  annum.  This 
amount  to  cover  all  services  required  to  be  done  by  him, 
professionally,  for  the  city.  This  salary  not  to  cover  counsel 
fees  paid  by  him,  or  other  disbursements — that  is,  money 
out  of  pocket.  Counsel,  however,  not  to  be  retained  or 
consulted  without  authority  of  the  Council  of  the  Corpora- 
tion. Solicitor  to  have  the  right  to  costs  from  parties 
against  whom  the  corporation  succeeds,  and  from  parties 
with  whom  the  corporation  has  transactions  as  to  the 
proportion  which  should  be  paid  by  those  parties;  and  in 
cases  where  the  corporation  fails,  solicitor's  disbursements 
to  be  paid,  disbursements  to  include  agency  fees,  and  dis- 
bursements in  cases  where  the  corporation  succeeds  and 
fail  to  recover  costs,  and  agency  fees  when  they  do  not 
succeed." 

The  reports  upon  salaries  for  1868  and  1869,  filed  on 
behalf  of  the  defendants,  were  worded  in  like  manner  as  the 
one  of  1865,  allowing  for  the  omission  of  the  word  not  in 
the  report  of  1869,  which  was  sworn  to  have  been  a  mistake 
which  had  never  been  regarded. 

The  affidavits  of  J ohn  Mclntyre,  who  had  been  an  alder- 
man of  the  city  from  1872  to  the  present  time,  excepting 
the  year  1878,  when  he  was  mayor  of  the  city  ;  his  honour 
C.  V.  Price,  Judge  of  the  County  Court  of  Frontenac,  who 
was  an  alderman  of  the  city  for  several  years  after  1865  ; 
and  of  Mr.  Snook,  who  is  an  alderman  of  the  city,  and  was 
so  also  last  year,  all  said  that  the  defendants'  attorney  and 
solicitor  was,  in  addition  to  his  fixed  salary  payable  to  him 
by  the  city  yearly,  to  be  entitled  to  and  had  always 
received  the  costs  of  those  suits  in  which  the  city  was  the 
successful  party,  and  when  they  could  he  recovered  from 
the  losing  and  opposite  party. 

During  the  same  Term,  November  26,  1880,  Eiordan 
shewed  cause.  The  papers  filed  shew  the  attorney  of  the 
defendants  is  entitled  to  claim  his  costs  from  the  opposite 
parties  in  all  cases  in  which  the  defendants  are  successful, 
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and  they  have  been  successful  in  this  action  :  Galloway  v. 
Corporation  of  London,  L.  R.  4  Eq.  90 ;  Re  Stretton,  14  M.  & 
W.  806.  If  the  attorney  were  in  no  case  to  recover  costs 
it  might  be  otherwise  :  Hockley  v.  Bantock,  2  M.  &  K.  437  ; 
Re  Jones,  L.  R.  9  Eq.  63  ;  Jarvis  v.  Great  Western  R.  W. 
Co.,  8  C.  P.  280. 

Holman,  contra.  The  case  of  Jarvis  v.  Great  Western  R. 
W.  Co.,  8  C.  P.  280,  was  a  case  like  the  present.  Whether 
the  attorney  is  entitled  to  costs  in  the  present  case  depends 
upon  whether  the  defendants  are  liable  to  their  attorney 
for  them  :  Humphreys  v.  Harvey,  1  Bing.  N.  C.  62  ;  Dooly 
v.  Great  Northern  R.  W.  Co.,  4  E.  &  B.  341.  There  is  in 
the  agreement  between  the  defendants  and  their  attorney 
no  provision  that  the  defendants  shall  be  liable  to  him  in 
cases  in  which  they  have  been  successful,  and  the  costs  can 
be  recovered  from  the  opposite  party.  The  case  of  Beall 
v.  Smith,  L.  R.  9  Eq.,  at  pp.  90,  91,  is  in  point. 

December  31,  1880.  Wilson,  C.  J. — The  case  of  Jarvis 
v.  Great  Western  R.  W.  Co.,  8  C.  P.  280,  is  the  one  which 
is  the  most  applicable  between  the  parties.  It  may  be  said 
to  be  just  the  same  as  the  present  case  ;  and  there  the 
learned  Chief  Justice,  giving  the  judgment  of  the  Court, 
said,  at  p.  288  :  "  Upon  the  best  consideration  I  can  give,  I 
think  the  principle  of  reimbursement  must  govern ;  and  as 
the  defendants  have  made  such  an  arrangement  as  renders 
it  impossible  ,to  apply  any  part  of  what  they  pay  their 
attorney  as  a  payment  on  account  of  the  costs  of  this 
cause,  they  are  only  entitled  to  tax  disbursements." 

The  case  of  reimbursement  referred  to  is  no  doubt 
Humphreys  v.  Harvey,  1  Bing.  N.  C.  62.  There  the  defen- 
dants' attorney,  not  having  enrolled  the  instrument  of  his 
admission,  was  held  not  to  be  a  duly  qualified  attorney, 
and  so  incapable  of  having  costs  taxed  for  his  successful 
client  in  a  suit  against  the  unsuccessful  opponent ;  for  in 
such  a  case  he  could  not  tax  his  costs  against  his  own 
client^  and  his  client  had  no  claim |theref ore  against  his 
opponent  for  them. 
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The  other  part  of  the  judgment  just  quoted,  as  pro- 
nounced in  Jarvis  v.  Great  Western  R.  W.  Co.,  8  C.  P. 
280,  is,  that  "as  the  defendants  have  made  such  an  arrange- 
ment  as  renders  it  impossible  to  apply  any  part  of  what 
they  pay  their  attorney  as  a  payment  on  account  of  the 
costs  of  this  cause,  they  are  only  entitled  to  tax  disburse- 
ments." That  refers  to  a  preceding  part  of  the  judgment, 
in  which  it  is  said,  at  p.  287  :  "  We  cannot  divide  the  year's 
salary  ratably  among  all  the  suits  brought  or  defended  in 
the  course  of  the  year,  so  as  to  fix  a  gross  sum  paid  for  each, 
nor  would  this  be  the  intention  of  the  parties,  because  no 
doubt  the  salary  is  designed  to  cover  all  professional  ser- 
vices, not  merely  those  rendered  in  suits  brought  or 
defended." 

The  Chief  Justice  was  therefore  plainly  of  opinion  that 
upon  a  case  like  the  one  now  before  us  the  successful  liti- 
gant cannot  recover  against  the  other  party  the  costs  of  the 
action,  because  the  fixed  yearly  allowance  made  to  the 
attorney  cannot  proper]y  be  apportioned  among  the  respec- 
tive suits  brought  or  defended  in  the  course  of  the  year  by 
the  attorney  for  his  clients,  and  because  that  part  of  the 
judgment  implies  what  is  said  in  another  part  of  it,  "that 
as  between  the  defendants  and  their  attorney  he  has  been 
paid  for  these  services  "  by  the  annual  salary. 

Now  the  case  relied  upon  as  reimbursement  does  not 
properly  apply,  for  there  the  attorney  was  not  qualified, 
and  could  make  no  bargain  about  costs  for  his  services 
with  any  one  or  under  any  circumstances.  Nor  does  it 
appear  to  me  the  difficulty  of  apportionment  of  the  salary 
is  a  satisfactory  reason  for  refusing  all  compensation,  nor 
that  any  apportionment  is  required ;  and  it  is  not,  I  think, 
correct  to  say,  on  the  facts  of  that  case,  that  the  attorney 
was  paid  by  the  salary  for  his  services,  for  there,  as  here, 
the  attorney  was  not  in  fact  paid  for  his  services  by  the 
salary ;  he  was  paid  for  all  claims  for  his  services  against 
his  client  by  the  salary,  excepting  disbursements,  but  upon 
the  express  condition  that  his  clients  were  to  collect  their 
costs  from  the  opposite  party  in  those  suits  in  which  they 
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were  successful,  and  the  opposite  party  was  able  to  pay 
them,  and  to  collect  them  for  his  benefit  as  part  of  his 
remuneration  under  his  contract  with  them,  so  that  these 
costs  were  as  much  a  part  of  his  compensation  from  his 
clients  as  his  salary  was  :  that  is,  his  salary  was  just  so 
much  the  less  by  reason  of  the  right  which  he  had  to 
receive  these  costs  for  his  own  benefit. 

It  is  not  denied  that  these  defendants  may  charge  the 
plaintiff  with  the  costs  of  this  defence,  if  they  are  also 
liable  to  their  attorney  for  them,  that  is,  liable  to  him  for 
these  costs  specifically  ;  but  it  is  said  that  as  the  attorney 
has  bargained  with  the  defendants  that  he  shall  have  no 
claim  upon  them,  that  they  cannot,  as  part  of  the  agree- 
ment between  them,  give  him  the  power  to  collect  the  costs 
from  the  plaintiff  and  apply  them  to  his  own  use  under 
that  agreement. 

Is  there  any  such  rule  as  that?  The  decision  in  our  own 
Court  before  referred  to,  is  certainly  a  decision  in  point 
and  in  favour  of  it.  But  can  it  be  supported  according  to 
the  later  authority  ? 

In  Galloway  v.  Corporation  of  London,  L.  R.  4  Eq. 
90,  the  agreement  between  the  client  and  solicitor  was,  that 
the  solicitor  should  be  paid  a  fixed  salary  of  £1,250,  to  be 
clear  of  all  expenses  of  his  office,  and  to  include  all  emolu- 
ments, he  paying  to  his  client  any  surplus  which  might 
arise  of  receipts  over  payments  ;  and  it  was  held  the 
agreement  was  not  opposed  to  the  provisions  of  the 
Attorneys'  and  Solicitors'  Acts,  nor  to  the  policy  of  the 
law. 

It  was  there  a  term  of  the  agreement  that  the  solicitor 
was  not  to  transact  professional  business  for  any  other 
client.  The  defendants  in  that  case  had  succeeded  in  the 
litigation  with  the  plaintiff,  and  had  their  costs,  as  in  ordi- 
nary cases,  taxed  to  them.  The  plaintiff  moved  to  revise 
the  taxation,  and  that  disbursements  only  should  be  allowed. 
It  also  appeared  that  the  solicitor  was  to  deliver  to  his 
clients,  twice  a  year,  a  statement  of  his  receipts  and  ex- 
penditure to  be  examined,  and  that  any  balance  due  to 
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him  should  be  paid  to  him,  and  that  any  surplus  which 
might  at  any  time  arise,  should  be  paid  into  the  Chamber. 

It  was  contended  there  that  "as  the  solicitor  could  not 
recover  these  costs  against  the  corporation,  so  the  corpora- 
tion ought  not  to  be  allowed  them  against  the  plaintiff ;"  and 
also,  "  that  if  the  corporation  should  recover  costs  from  the 
plaintiff  to  the  extent  of  £2000  in  one  year,  they  paying 
their  solicitor  £1,250  the  corporation  will  pocket  £750  for 
services  professed  to  be  performed  by  their  solicitor.  Thus 
they  may  make  a  large  yearly  income,  and  have  a  sub- 
stantial interest  in  fomenting  and  protracting  litigation." 
The  opposite  counsel  were  not  heard. 

Sir  W.  Page  Wood,  V.  C,  said,  at  p.  95  :  "  The  agree- 
ment before  me  is  virtually  this  : — A  client  with  much 
work  to  be  done  arranges  with  a  solicitor  that  he 
shall  be  the  solicitor's  only  client;  he  undertaking  to 
employ  the  solicitor  in  all  his  legal  business,  and  with 
regard  to  that  business  he  undertakes  to  pay  the  solicitor 
a  fixed  yearly  salary  as  a  compensation  for  his  trouble  and 
services ;  the  solicitor  rendering  an  account  at  the  end  of 
the  year  of  all  his  payments  and  receipts.  To  describe  an 
agreement  of  that  kind  as  an  engagement  to  carry  on  the 
business  of  a  client  for  the  profit  of  the  client,  would  be,  I 
think,  a  perversion  of  language.  *  *  When  the  client 
is  ordered  to  be  paid  costs,  the  bill  is  to  be  taxed  in  the 
ordinary  way,  and  the  certified  amount  is  to  go  in  relief  of 
the  salary  engaged  to  be  paid,  and  the  surplus,  if  any,  is 
to  be  carried  over." 

In  the  case  just  referred  to,  I  should,  but  for  it  being  the 
decision  of  so  great  a  Judge,  have  thought  that  an  agree- 
ment by  which  the  client  was  to  benefit  by  the  solicitor's 
services  to  the  extent  of  the  excess  of  the  receipts  above 
his  outlay  and  yearly  salary,  was  a  dangerous  and  objec- 
tionable arrangement.  But  there  is  not  a  word  said 
throughout  the  case  that  a  fixed  salary  to  the  solicitor 
deprived  the  client  from  getting  his  costs  in  the  usual  way, 
as  in  any  ordinary  case  where  no  such  bargain  existed. 
-On  the  contrary,  the  Vice-Chancellor  said :  "  When  the 
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client  is  ordered  to  be  paid  costs,  the  bill  is  to  be  taxed  in 
the  ordinary  way,  and  the  certified  amount  is  to  go  in 
relief  of  the  salary  engaged  to  be  paid,  and  the  surplus,  if 
any,  is  to  be  carried  over." 

I  am  quite  sensible  the  opinion  I  entertain  is  opposed  to 
the  judgment  of  this  Court  in  Jarvis  v.  Great  Western 
R.  W.  Co.,  but,  in  my  opinion,  it  is  not  a  satisfactory  deci- 
sion, and  it  is  opposed  by  the  case  of  Galloway  v.  Corpora- 
tion of  London,  L.  R.  4  Eq.  90,  referred  to  at  length  ;  and 
that  decision,  a  later  one  too,  is  one  which  we  are  bound 
to  regard  and  to  conform  to. 

It  is  not  the  interest  of  the  city  in  such  a  case  to  enter 
into  litigation.  If  it  is  unsuccessful,  it  pays  the  costs  of 
the  other  party  and  disbursements,  including  counsel  fees, 
to  its  own  solicitor  ;  and  if  successful  it  pays  disbursements 
to  its  own  solicitor,  unless  he  can  recover  them  from  the 
other  party,  and  it  is  not  at  all  likely  the  city  will  be 
induced,  at  its  own  expense,  to  run  these  risks  in  order  to 
give  to  their  solicitor  a  chance,  if  successful,  of  putting 
some  money  into  his  pocket,  when  it  is  no  concern  of  theirs 
whether  he  gets  what  may  be  called  his  profit  costs  or  not. 
And  it  is  not  the  interest  of  the  solicitor  to  do  more  than 
he  can  help,  so  long  as  he  has  a  fixed  salary.  But  if  he 
do  more,  he  can  get  no  more  than  disbursements,  which  is 
equivalent  to  no  pay,  unless  his  clients  are  successful ;  and 
if  they  are,  he  can  still  get  no  pay  unless  the  other  party 
is  able  to  make  the  payment ;  and  it  is  not  every  one  who 
will,  if  he  can  avoid  it,  work  on  the  principle  of  no  cure  no 
pay. 

In  the  present  case  there  must  be  an  implied  engage- 
ment on  the  part  of  the  clients  that  while  their  solicitor  is 
to  retain  his  costs,  if  he  can  make  them  from  the  other 
party,  they  shall  do  nothing  to  prevent  his  recovering  them 
by  releasing  them,  or  by  refusing  to  allow  him  to  proceed 
for  their  recovery  in  the  usual  way.  If  they  do  that,  they 
must  themselves  be  liable  to  him  for  the  amount. 

Whether  the  fixed  salary  is  less  or  more  than  the  actual 
services  of  the  solicitor  is,  I  think,  of  no  consequence.  In 
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either  case  the  city  does  pay  its  solicitor,  and  the  question 
of  indemnity  cannot  be  gone  into,  as  said  in  Galloway  v. 
Corporation  of  London,  L.  R.  4  Eq.  90,  upon  such  an  agree- 
ment. The  true  agreement  is,  the  solicitor  shall  get  not 
only  the  fixed  salary,  but  the  costs  in  successful  litigation 
when  these  costs  can  be  got  from  the  other  parties,  and 
there  cannot  be  any  objection  to  such  an  arrangement. 

The  rule,  I  think,  should  be  discharged,  but  not  with 
costs. 

Osler,  J. — It  appears  to  me  that  this  case  is  not  dis- 
tinguishable from  the  case  of  Jarvis  v.  Great  Western  R. 
W.  Co.,  8  C.  P.  280,  which  was  decided  upon  the  precise 
ground  that  if  the  defendants  were  not  liable  to  pay  the 
costs  to  their  attorney,  they  could  not  tax  them  against 
the  opposite  party. 

Draper,  C.  J.,  says,  at  p.  288  :  "  It  is  unequivocally  asserted 
that  *  *  the  costs  which  the  plaintiff  is  liable  to  pay  do 
not  belong  to  the  defendants.  *  *  Their  agreement  disen- 
titles them  to  claim  any  right  or  control  over  them  ;  treat- 
ing them  as  the  attorney's  costs,  he  could  maintain  no 
action  against  his  client  for  them,  and  that  is  made  a  test 
by  Tindal,  C.  J.,  in  Humphreys  v.  Harvey,  1  Bing.  N.  C. 
62.  The  form  of  judgment  shews  that  in  law  the  costs  are 
treated  as  belonging  to  the  client ;  they  are  adjudged  to 
him.  An  execution  for  them  must  be  in  his  name.  The 
Statute  23  Hen.  VIII.,  and  4  Jac.  I.,  give  them  to  defen- 
dants. If  by  their  own  agreement  they  have  given  up  all 
right  to  them,  ought  they  to  recover  them  ?  *  *  Upon 
the  best  consideration  I  can  give,  I  think  the  principle  of 
reimbursement  must  govern." 

The  facts  of  the  case  of  Galloway  v.  Corporation  of 
London,  L.  R.  4  Eq.  90,  which  Mr.  Riordan  relied  upon, 
are  so  different  that  it  cannot  be  treated  as  militating 
in  the  least  against  the  authority  of  Jarvis  v.  Great 
Western  R.  W.  Co.,  and  the  decision  moreover  proceeded 
upon  wholly  different  grounds.  The  only  gleam  of  en- 
couragement which  it  offers  to  the  attorney  here  is  the 
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observation  of  the  Vice-Chancellor,  that  for  aught  he  knew 
if  an  "agreement  has  been  entered  into  by  a  client  with  a 
solicitor  that  he  shall  pay  no  costs,  it  may  be  a  question 
whether  or  not  the  opposite  party  can  avail  themselves  of 
that  agreement,  and  say  to  the  client,  you  do  not  require 
indemnity." 

That  question  arose  and  was  decided  in  Jarvis  v. 
Great  Western  R.  W.  Go.  We  cannot  discharge  this  rule 
without  reversing  that  decision,  which  I  am  not  disposed 
to  do,  for,  with  submission,  I  think  it  was  well  decided  on 
principle  and  authority. 

I  think  the  rule  should  be  made  absolute  to  revise  the 
taxation,  disallowing  profit  costs,  i.  e.,  everything  except 
disbursements. 

Galt,  J.,  concurred  with  Osler,  J. 


Rule  absolute. 
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Culver  well  v.  Campton  et  al. 

Principal  and  agent — Commission  received  from  both  sides — Assent  to. 

The  plaintiff,  a  land  agent,  was  employed  by  defendants  to  sell  certain 
land  at  a  stipulated  price,  and  in  the  course  of  his  employment,  and 
after  negotiating  with  an  intending  purchaser,  an  exchange  was  effected 
by  certain  of  his  lands  being  taken  in  part  satisfaction  of  the  defendants' 
price,  and  the  plaintiff  demanded  commission  from  the  purchaser 
for  effecting  such  exchange,  which  the  purchaser,  without  acknowledging 
the  plaintiff's  right  to  make  it,  acceded  to,  and  paid  a  sum  of  money  to 
the  plaintiff.  The  plaintiff  said  that  such  sum  was  paid  not  as  commis- 
sion, but  as  a  gratuity. 

Held,  that  such  sum,  whether  received  as  commission  strictly  so  called, 
or  as  a  gratuity,  was  a  profit  directly  made  in  the  course  of  and  in 
connection  with  the  plaintiff's  employment,  and  would,  therefore, 
belong  to  his  employers,  the  defendants  5  but  as  it  appeared  that  the 
defendants  were  fully  aware  of  the  plaintiff  having  received  such  sum, 
and  made  no  objection  to  his  retaining  it,  but  with  full  knowledge 
thereof  negotiated  with  him  for  a  settlement  of  his  remuneration,  they 
could  not,  afterwards,  in  an  an  action  by  the  plaintiff  for  such  remunera- 
tion, set  off  such  sum. 

Declaration  :  For  work  and  services,  and  commission 
payable  in  respect  thereof. 
Pleas. 

1.  Except  as  to  $200,  never  indebted. 

2.  Payment  into  Court  of  $200. 

The  cause  was  tried  before  Armour,  J.,  and  a  jury,  at 
Toronto,  at  the  Summer  Assizes  of  1880. 

The  plaintiff  was  a  land  agent,  and  in  the  fall  of  1879 
was  employed  on  behalf  of  the  defendants,  who  were  the 
executors  of  one  R.  H.  Campton,  to  sell  or  exchange 
certain  land  belonging  to  the  estate.  In  the  early  part  of 
the  year  1880  he  succeeded  in  effecting  an  exchange  with 
Mr.  Kerr  for  some  house  property  belonging  to  the  latter, 
at  the  price  fixed  by  the  defendants. 

The  evidence  at  the  trial  was  chiefly  directed  to  the 
question  of  what  had  been  agreed  to  be  paid  to  the  plaintiff 
for  his  commission  on  the  sale  or  exchange,  the  plaintiff 
asserting  that  the  agreement  was  that  he  should  receive 
two  per  cent,  on  the  exchange  price,  while  the  defendants 
contended  that  the  amount  had  been  fixed  at  $200. 
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It  was  also  contended  that  there  was  no  evidence  to  fix 
the  defendant  Carroll  with  liability. 

It  appeared  that  the  plaintiff  had  received  from  Kerr 
the  sum  of  $175  as  a  commission  on  the  exchange  of  the 
latter  property,  which  wTas  taken  at  the  price  of  $10,500, 
and  it  was  objected  that  he  could  not  act  as  agent  for  and 
receive  a  commission  from  both  vendor  and  purchaser. 

The  evidence  as  to  this  was  that  when  Culverwell 
proposed  that  Kerr  should  buy  the  property  the  latter 
made  a  counter  proposal  that  some  house  property  of  his 
should  be  taken  in  exchange  :  that  after  the  transaction 
was  closed  Culverwell  asked  for  commission  on  the 
exchange  price  of  this  latter  property :  there  had  been  no 
agreement  for  commission,  and  Kerr  thought  he  had  no 
right  to  pay  any,  but  finally  agreed  to  allow  it  and  paid 
$175  :  that  his  houses  had  not  been  placed  in  the  plaintiff's 
hands  for  sale  until  they  came  in  the  course  of  negotiation: 
that,  after  the  transaction  was  closed  Mr.  Campton,  Senr., 
asked  Kerr  whether  he  was  paying  or  had  paid  a  com- 
mission, and  gave  as  a  reason  for  asking,  that  the  plaintiff 
was  claiming  too  much  from  them. 

The  plaintiff  said  that  he  had  offered  the  defendants 
a  number  of  properties  and  at  last  offered  Kerr's  in 
exchange.  They  wanted  him  to  take  $200,  after  they 
knew  that  commission  had  been  paid  by  Kerr.  They 
made  no  objection  on  that  ground  at  all.  He  had  not  told 
the  defendants  during  the  progress  of  the  negotiations  up 
to  the  time  of  the  contract  that  he  was  getting  commis- 
sion from  Kerr,  and  there  had  been  no  understanding 
between  Kerr  and  himself  that  he  was  to  get  commis- 
sion. The  defendant  Campton  said  that  they  did  not  care 
about  Kerr's  payment  to  the  plaintiff  so  long  as  he  took 
what  was  agreed.  He  knew  that  Kerr  had  paid  him,  and 
the  defendant  wanted  to  pay  only  what  was  agreed. 

It  was  attempted  to  be  proved  that  it  was  a  custom 
among  land  brokers  to  take  commission  from  both  parties 
where  lands  were  exchanged,  without  communicating  the 
fact  to  their  principals. 
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The  jury  found  a  verdict  for  the  plaintiff  for  $120,  in 
effect  finding  that  the  agreement  was  to  pay  two  per  cent, 
commission.  Leave  was  reserved  to  move  to  enter  a  non- 
suit on  the  other  objections. 

In  Trinity  term,  September  7,  1880,  Beaty,  Q.C.,  obtained 
a  rule  nisi  to  shew  cause  why  the  verdict  should  not  be  set 
aside  and  a  verdict  entered  for  the  defendants,  or  a  new  trial 
had  between  the  parties,  on  the  ground  that  the  verdict  was 
contrary  to  law  and  evidence.  2.  That  the  plaintiff  received 
a,  commission  from  the  purchaser  and  now  claims  for  nego- 
tiation of  the  same  transaction  a  commission  from  the  defen- 
dants, and  is  not  entitled  to  commission  from  both  vendor 
and  purchaser.  3.  That  the  damages  are  excessive.  4.  That 
the  defendant  Carroll  should  not  have  been  joined,  as  there 
was  no  evidence  to  connect  him  with  any  liability  to  the 
plaintiff,  or  why  his  name  should  not  be  struck  out  pursuant 
to  leave  reserved.  5.  And  why  the  defendants  should  not 
have  leave  to  amend  their  pleas  by  adding  a  plea  of  set-off 
for  moneys  had  and  received  by  the  plaintiff  for  the  use  of 
the  defendants  in  respect  of  the  commission  received  by  him 
from  Kerr. 

During  this  term,  November  25, 1880,  J.  E.  Rose  shewed 
cause.  The  principal  point  argued  at  the  trial  was  as  to 
the  alleged  charge  of  double  commission.  There  is  no  plea 
raising  this  objection,  and  it  was  not  raised  before  the 
trial.  The  whole  question  was  whether  the  agreement 
was  to  pay  two  per  cent,  commission,  or  a  fixed  sum  of 
$200,  and  even  after  the  defendants  were  informed  of  the 
payment  by  Kerr,  they  made  no  objection  on  that  ground, 
but  merely  that  the  agreement  was  for  the  payment  of 
the  fixed  sum  of  $200.  There  never  was  any  agreement 
with  Kerr  to  pay  a  commission,  and  what  he  paid  was 
merely  a  gratuity.  Moreover,  there  was  an  exchange, 
and  in  such  case  commission  is  allowed  from  both  sides : 
White  v.  Carrie,  39  U.  C.  R.  569.  The  present  case  is 
distinguishable  from  Movison  v.  Thompson,  L.  R,.  9  Q.  B. 
480,  relied  upon  by  the  other  side,  as  in  this  case  the 
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defendants  assented  to  the  taking  of  the  amount  from 
Kerr.  As  to  the  other  point  relied  upon,  that  there  was 
no  evidence  to  create  any  liability  as  to  the  defendant 
Carroll,  there  was  clearly  such  evidence.  His  own  evi- 
dence, as  well  as  that  of  his  co-executors,  shews  that 
Joseph  Campton  was  given  authority  to  act  for  him. 

Beaty,  Q.C.,  and  Allan  Cassels,  contra.  As  to  the  double 
commission :  the  plaintiff  was  at  first  the  agent  of  the 
defendants,  when  the  agreement  was  for  a  sale  in  cash ;  but 
when  an  exchange  was  agreed  upon,  then  the  plaintiff 
became  Kerr's  agent  also,  and  he  makes  a  claim  upon  Kerr 
for  commission,  and  he  is  paid  the  $175  as  such.  The 
defendants  in  no  way  assented  to  the  payment  by  Kerr. 
They  urged  that  their  agreement  with  the  plaintiff  was  for 
the  payment  of  the  fixed  sum  of  $200 ;  and  they  said  that 
so  long  as  they  were  only  charged  the  $200,  and  only  on 
that  ground,  they  had  no  objection  to  the  plaintiff  keeping 
the  amount  obtained  from  Kerr.  The  cases  shew  that 
commission  from  both  sides  cannot  be  charged,  and  that  it 
makes  no  difference  whether  the  defendants  were  aware  of 
the  charge  or  not.  The  evidence  shews  that  it  was  agreed 
that  the  sum  of  $200  was  to  be  the  whole  commission, 
which  the  defendants  have  paid  into  Court.  They  are 
therefore  entitled  to  recover  the  amount  received  by  the 
plaintiff  from  Kerr,  under  a  plea  of  set-off,  as  money  had 
and  received  by  the  plaintiff  to  the  defendants'  use,  and  a 
plea  of  set-off  should  now  be  allowed  to  be  added : 
Morison  v.  Thompson,  L.  R.  9  Q.  B.  480 ;  Waters  v.  Earl 
of  Shaftesbury,  L.  R.  2  Ch.  231 ;  Kimber  v.  Barber,  L.  R. 
8  Ch.  56;  General  Exchange  Bankv.  Horner,  L.R.  9Eq.  480; 
Kersteman  v.  King,  15  Can.  L.  J.  N.  S.  140;  Story  on 
Agency,  7th  ed.,  sees.  207,  211,  330-4;  Wyburd  v.  Stanton, 
4  Esp.  179;  Bollman  v.  Loomis,  12  Can.  L.  J.  N.  S.  150, 
15  Am.  Law  Reg.  75.  Then  as  to  the  next  point.  There 
was  no  evidence  to  create  any  liability  as  to  the  defendant 
Carroll.  Even  if  there  was  any  liability,  it  was  only  as  to 
the  $200,  and  the  defendants  have  admitted  his  liability 
to  this  amount,  but  to  this  amount  alone,  by  the  pay- 
44 — vol.  xxxi  c.p. 
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ment  into  Court.  The  plaintiff  knew  that  the  defendant 
Carroll  was  only  acting  as  executor,  and  therefore  it  was 
his  duty  to  see  what  was  the  extent  of  Campton's 
authority  to  act  for  the  defendant. 

December  31,  1880.  Osler,  J. — There  is  no  reason  to 
interfere  with  the  verdict  on  the  ground  that  the  damages 
are  excessive,  or  as  to  the  defendant  Carroll.  There  was 
no  objection  to  the  learned  Judge's  charge,  and  the  jury 
have  found  upon  evidence  which,  if  they  chose  to  believe 
it,  warranted  the  finding  that  the  agreement  was,  not  that 
the  plaintiff's  commission  should  be  two  hundred  dollars,but 
that  it  was  to  be  two  per  cent,  upon  the  price,  or,  if  there 
was  no  agreement  at  all,  that  two  per  cent,  was  what  the 
plaintiff  reasonably  deserved  to  have. 

As  to  the  liability  of  the  defendant  Carroll,  it  is  clear 
from  his  own  evidence  that  Joseph  Campton  had  authority 
to  act  for  him  as  well  as  for  his  co-executor. 

The  objection  most  strenuously  urged  to  the  plaintiff's 
recovery  was  the  receipt  of  the  double  commission. 

It  would  seem  that  it  had  not  occurred  to  the  defendants 
to  take  this  objection  before  the  trial,  as  the  record  does 
not  enable  them  to  raise  it,  and  the  only  question  which 
the  parties  apparently  intended  to  try  upon  the  pleadings 
was  whether  the  commission  was  to  be  $200  or  $320. 
Nevertheless,  if  commission  was  received  by  the  plaintiff 
from  the  purchaser  under  circumstances  which  make  it 
improper  that  he  should  retain  it  as  being  in  fact  the 
money  of  his  employer,  we  should  permit  a  plea  of  set-off  to 
be  added  now,  particularly  as  the  question  was  in  fact  raised 
at  the  trial  and  evidence  given  as  to  it  without  objection. 

The  defendants  contend  that  whether  the  agreement 
between  themselves  and  the  plaintiff  was  for  $200  or  two 
per  cent,  commission,  they  are  entitled  to  receive  from  him 
the  amount  paid  by  Mr.  Kerr. 

The  law  is  thus  stated  in  Story  on  Agency,  sec.  211  : 
"  It  may  be  laid  down  as  a  general  principle,  that,  in  all 
cases  where  a  person  is  either  actually  or  constructively,  an 
agent  for  other  persons,  all  profits  and  advantages  made  by 
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him  in  the  business,  beyond  his  ordinary  compensation,  are 
to  be  for  the  benefit  of  his  employers." 

And  in  Morison  v.  Thompson,  L.  R.  9  Q.  B.  480,  the 
result  of  the  authorities  is  said  to  be,  at  p.  486,  "  that  whilst 
an  agent  is  bound  to  account  to  his  principal  or  employer 
for  all  profits  made  by  him  in  the  course  of  his  employment 
or  service,  and  is  compelled  to  account  in  equity,  there  is  at 
the  same  time  a  duty,  which  we  consider  a  legal  duty, 
clearly  incumbent  upon  him,  whenever  any  profits  so 
made  have  reached  his  hands,  and  there  is  no  account  in 
regard  to  them  remaining  to  be  taken  and  adjusted  between 
him  and  his  employer,  to  pay  over  the  amount  as  money 
absolutely  belonging  to  his  employer." 

But  where  profits  are  received  by  the  agent  in  the  course 
of  his  employment  with  the  sanction  or  assent  of  his  princi- 
pal, or  where  the  agent  is  employed — as  in  Great  Western 
R.  W.  Co.  v.  Cunliffe,  L.  R.  9  Ch.  525  ;  Baring  v.  Stanton, 
L.  R.  3  Ch.  D.  502  ;  and  Morgan  v.  Elford,  L.  R.  4  Ch.  D.  352 
— on  the  terms  express  or  implied  that  his  services  shall  be 
remunerated  in  whole  or  in  part  by  the  person  with  whom 
he  deals,  his  employer  is  not  entitled  to  claim  the  benefit 
of  profits  received  by  the  agent  under  such  circumstances. 

I  do  not  intend  to  give  any  countenance  to  the  notion, 
which  from  the  evidence  in  this  case  seems  to  be  enter- 
tained by  some  land  agents  or  brokers,  that  such  agents 
occupy  a  position  towards  their  employers  different  from 
that  of  any  other  agents,  or  that  they  have  any  right 
to  accept  commission  from  the  parties  with  whom  they 
deal  without  the  fullest  notice  to  their  employers  that 
they  hold  themselves  at  liberty  to  do  so,  and  assent  on  the 
part  of  the  latter  to  such  a  right.  On  the  contrary,  I  have 
no  doubt  that  the  practice  contended  for  is  opposed  to  the 
law  as  laid  down  in  the  English  and  American  Courts. 
See  Morison  v.  Thomson,  already  referred  to ;  DeBussche 
v.  Alt,  L.  R.  8  Ch.  D.  286;  Turnbull  v.  Garden,  38  L.  J. 
Ch.  331 ;  Raisin  v.  Clark,  41  Maryland  158  ;  Bollman  v. 
Loomis,  15  Am.  Law  Reg.  75,  Sup.  Ct.  Conn. 

Now  in  this  case  the  parties  occupied  towards  each  other 
the  position  of  principal  and  agent.    The  plaintiff's  duty 
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was  to  sell  his  employer's  property  at  the  stipulated  price, 
and  in  the  course  of  his  employment  during  the  negotiations 
the  property  ultimately  taken  in  exchange  in  part  satis- 
faction of  the  defendants'  price  came  into  his  hands  in  such 
a  manner  as  to  warrant  him,  on  his  shewing,  in  making  a 
demand  upon  the  other  side  for  commission  in  effecting  the 
exchange  for  him,  and  that  demand,  though  without 
acknowledging  the  right  to  make  it,  was  acceded  to. 
Whether  it  was  received  as  commission  strictly  so  called,  or 
as  a  gratuity,  is  not  material.  It  was  a  profit  directly  made 
in  the  course  of  and  in  connection  his  employment,  and 
according  to  every  authority  belonged  to  his  employers, 
unless  it  can  be  said  that  there  was  that  sanction  and 
assent  on  their  part  to  his  receiving  it  which  will  prevent 
them  from  ever  claiming  it.  That  is  the  only  ground  on 
which,  in  my  opinion,  the  plaintiff  can  hang  a  single 
argument  in  support  of  his  claim  to  retain  it,  and  on  that 
ground  he  is  I  think  entittled  to  succeed.  With  every 
disposition  to  hold  him  to  the  letter  of  his  strictest  legal 
rights,  it  appears  to  me  that  the  defendants  have  shewn 
that  they  never  objected  to  his  taking  a  commission,  if 
indeed  the  proper  inference  to  be  drawn  is  not  that  they 
knew  or  believed  he  was  to  get  one.  Up  to  the  time  of 
the  trial  they  never  objected  to  it,  and,  as  I  have  already 
said,  went  to  trial  only  to  try  whether  the  commission 
agreed  to  be  paid  by  them  to  the  plaintiff  was  $200  or  $320. 
And  when  I  find  the  defendants  on  the  trial  again  asserting 
that  they  did  not  object  to  Mr.  Kerr's  payment  to  the 
plaintiff  so  long  as  he  took  from  them  only  what  was 
agreed  to,  I  do  not  see  my  way  to  assisting  them  to 
recover  what  they  so  plainly  declare  was  never  theirs,  and 
what  they  have  never  hitherto  sought  to  recover,  now  that 
the  plaintiff  has  succeeded  in  establishing  by  the  verdict 
what  he  alleged  they  really  agreed  to  pay  him. 
I  think  the  rule  should  be  discharged. 

Wilson,  C.J.,  and  Galt,  J.,  concurred. 


Rule  discharged. 
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The  North  of*  Scotland  Mortgage  Company  v.  German. 

Mortgage — Release  of  equity  of  redemption — Action  on  the  covenant. 

In  response  to  a  notice  from  the  plaintiffs,  the  mortgagees,  of  an  instalment 
being  due  on  the  defendant's  mortgage,  the  defendant's  solicitor  wrote 
that  as  defendant  was  unable  to  pay  the  claim,  or  redeem,  and  to  save 
plaintiffs  costs,  he  would  give  them  a  conveyance  of  his  equity  of 
redemption.  The  plaintiffs  thereupon  conferred  with  H.,  their  local 
agent  and  valuator,  who  advised  them  to  take  a  deed,  which  they 
agreed  to  do,  but  only  to  enable  them  to  sell  the  property,  and  defen- 
dant was  to  have  any  surplus  over  the  mortgage  debt,  but  that  they 
would  not  release  him  from  his  covenant.  An  ordinary  deed  in  fee 
simple  was  thereupon  sent  to  defendant,  and  executed  by  him  and  his 
wife,  H.  at  the  time  informing  him  that  he  was  to  have  such  surplus ; 
and  also  then  informed  him,  as  well  as  after  the  transaction  had  been 
closed  wrote  to  him,  that  the  plaintiffs  would  send  a  discharge,  though 
without  any  authority  from  the  plaintiffs  to  do  so ;  and  defendant 
stated  that  he  signed  on  this  understanding. 

Held,  Galt,  J.,  dissenting,  that  there  was  no  merger  of  the  mortgage 
debt,  but  the  defendant  still  remained  liable  therefor,  the  equity  of 
redemption  having  been  released  only  to  enable  the  plaintiffs  more 
conveniently  to  sell. 

Per  Wilson,  C.J.  The  accountability  for  the  surplus  of  the  proceeds 
of  the  sale,  shewed  the  true  nature  of  the  transaction. 

Per  Osler,  J.  The  merger  of  the  mortgage  was  a  question  of  intention, 
such  intention  being  a  matter  of  fact. 

Per  Galt,  J.  When  the  plaintiffs  accepted  from  defendant  a  release  of 
his  equity  of  redemption  without  any  reference  to  or  mention  of  the 
mortgage  debt,  they  thereby  discharged  the  defendant,  and  the  charge 
became  merged. 

Action  on  a  covenant  contained  in  a  mortgage  of  certain 
lands  made  by  the  defendant  to  the  plaintiffs. 

Plea,  on  equitable  grounds  :  setting  up  that  the  plaintiffs 
represented  to  the  defendant  that  if  he  would  execute  a 
deed  releasing  his  equity  of  redemption  in  the  said  lands, 
they,  the  plaintiffs,  would  release  and  discharge  the  defen- 
dant of  and  from  the  said  mortgage,  and  all  liability 
thereunder :  that  the  defendant  on  the  faith  of  such  repre- 
sentation executed  the  said  deed,  and  that  the  plaintiffs 
in  breach  of  their  said  agreement  are  now  suing  on  the 
said  covenant. 

Replication,  upon  equitable  grounds  :  that  the  defendant 
executed  the  said  convej^ance  and  release  of  the  equity  of 
redemption  in  the  lands  mentioned  for  the  sole  purpose  of 
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enabling  the  plaintiffs  to  sell  and  convey  the  said  lands  to 
a  purchaser  thereof,  provided  they  could  procure  one,  and 
before  and  at  the  time  of  the  execution  of  the  said  con- 
veyance and  release,  it  was  expressly  agreed  by  and 
between  the  plaintiffs  and  defendant  that  such  execution 
should  not  release  the  defendant  from  his  liability  upon 
the  covenant  to  pay  the  moneys  claimed  by  the  plaintiffs 
contained  in  the  deed  in  the  delaration  mentioned,  but 
that,  notwithstanding  the  said  release  and  conveyance,  the 
defendant  should  continue  to  be  liable  to  pay  the  said 
moneys  to  the  plaintiffs. 

Second  replication,  upon  equitable  grounds :  that  the 
defendant  executed  the  conveyance  and  release  of  the 
equity  of  redemption  in  the  lands  mentioned  for  the  sole 
purpose  of  placing  the  plaintiffs  in  the  same  position  as  if 
they  had  obtained  a  foreclosure  of  the  defendant's  equity 
of  redemption  in  the  said  lands  by  proceedings  in  the 
Court  of  Chancery,  and  for  the  purpose  of  enabling  the 
plaintiffs  to  deal  with  the  said  lands  in  the  same  manner 
as  if  they  had  procured  such  foreclosure.  And  the  plaintiffs 
aver  that  the  effect  of  the  said  conveyance  and  release  was 
not  otherwise  than  as  aforesaid.  And  the  plaintiffs  further 
say  that  they  have  ever  since  retained,  and  still  retain,  the 
said  lands  ready  to  be  reconveyed  and  reassured  to  the 
defendant  upon  payment  by  him  of  the  amount  due  to  the 
plaintiffs,  under  and  by  virtue  of  the  deed  in  the  said 
declaration  mentioned,  and  the  plaintiffs  are  ready  and 
willing,  and  hereby  offer  and  submit  to  be  redeemed  by 
the  defendant,  and  to  reconvey  and  reassure  the  said  lands 
to  him,  or  to  whom  he  may  appoint,  upon  payment  of  the 
amount  as  aforesaid. 

The  cause  was  tried  before  Cameron,  J.,  without  a  jury, 
at  Toronto,  at  the  Summer  Assizes  of  1880. 

The  facts  were  :  The  defendant  had  executed  a  mortgage 
to  the  plaintiffs  and  paid  the  first  instalment  of  interest. 
Upon  receiving  a  notice  respecting  the  next  instalment, 
he  caused  a  letter  to  be  written  to  the  plaintiffs  stat- 
ing he  was  unable  "  to  pay  the  claim,  and  as  he  cannot 
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see  his  way  to  redeem,  will,  in  order  to  save  you  costs,  give 
a  conveyance  of  his  equity  of  redemption."  Acting  on 
this  letter  the  plaintiffs,  after  some  correspondence  with  a 
person  named  Hurlburt,  sent  him  a  deed  of  conveyance  to 
be  executed  by  defendant  and  his  wife,  and  a  notice  of 
attornment  to  be  served  on  a  tenant,  which  was  done,  and 
the  deed  was  duly  executed  and  returned  to  the  plaintiffs 
and  registered  by  them. 

The  additional  facts,  so  far  as  material,  are  set  out  in 
the  judgment. 

At  the  conclusion  of  the  case  the  learned  Judge  found  as 
follows  :  "  I  find  as  a  fact  that  Hurlburt  was  employed  by 
the  plaintiffs  *s  their  agent  to  procure  a  release  of  the 
equity  of  redemption  from  the  defendant:  that  in  procuring 
such  release  he  represented  to  the  defendant  that  if  he 
executed  the  release  he  would  be  free  from  all  liability  to 
the  plaintiffs  upon  his  mortgage,  and  that  upon  the  faith 
of  this  representation  so  made  the  defendant  executed  the 
release.    And  he  entered  a  verdict  for  the  defendant. 

In  Trinity  Term,  September  7,  1880,  Bethune,  Q.  C,  ob- 
tained a  rule  calling  on  defendant  to  shew  cause  why  the 
verdict  entered  for  the  defendant  should  not  be  set  aside, 
and  a  verdict  entered  for  the  plaintiffs. 

In  this  term,  November  27,  1880,  J.  Crickmore  shewed 
<;ause.  The  evidence  shews  and  the  learned  Judge  has 
found  that  the  plaintiffs  in  procuring  the  release  repre- 
sented to  the  defendant  that  if  he  executed  the  release  he 
would  be  free  from  all  liability,  and  it  was  on  the  faith  of 
this  representation  that  the  deed  was  executed.  The  effect 
therefore  of  the  deed,  executed  by  the  defendant  under 
such  circumstances,  releasing  his  equity  of  redemption,  was 
to  create  a  merger  of  the  mortgage  debt:  Hart  v.McQues'ten, 
21  Grant  242,  22  Grant  133,  151 ;  Finlayson  v.  Mills,  11 
Grant  218,  225 ;  R.  S.  0.  ch.  99,  sees.  1-3. 

Bethune,  Q.C.,  contra.  It  was  never  intended  that  the 
mortgage  debt  was  to  be  released,  but  merely  that  the 
release  would  be  accepted  to  save  the  costs  of  a  foreclosure, 
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and  on  the  release  being  accepted  the  parties  were  to  be 
put  in  the  same  position  as  if  a  foreclosure  had  taken 
place.  The  plaintiffs'  letter  shews  this,  as  also  the  evidence 
of  the  clerk  in  the  plaintiffs'  office,  and  the  defendant's 
wife.  It  is  quite  clear  that  after  a  foreclosure  has  taken 
place,  you  may  still  sue  on  the  covenant,  the  only  effect  of 
doing  so  being  to  open  the  foreclosure :  Elliott  v.  Jayne, 
11  Grant  412. 

December  31,  1880.  Galt,  J. — I  concur  in  the  finding 
of  the  learned  Judge  as  to  the  facts,  but,  even  if  there  had 
been  no  representation  expressly  made,  I  am  of  opinion 
that  when  the  plaintiffs  accepted  a  conveyance  from  the 
defendant  without  making  any  reference  to  or  mention  of 
the  mortgage  debt,  they  thereby  discharged  the  defendant 
and  the  charge  became  merged. 

In  Finlayson  v.  Mills,  11  Grant  218,  Mowat,  V.  C,  by 
whom  the  reasons  of  the  judgment  of  the  Court  were 
explained,  among  other  propositions  lays  down,  at  p.  225  : 
"  So  where  there  is  no  evidence  of  an  expressed  intention 
either  way,  and  no  other  incumbrance  on  the  property,  and 
it  is  therefore  a  matter  of  indifference  to  the  owner  whether 
the  charge  subsists  or  not,  a  merger  takes  place." 

In  my  opinion  this  rule  should  be  discharged. 

Wilson,|C.  J. — The  matter  in  dispute  is,  whether  the 
defendant  released  his  equity  of  redemption  to  the  plaintiffs 
and  they  accepted  it  on  the  terms  of  the  defendant  being 
discharged  from  the  debt  secured  by  the  mortgage,  or 
whether  it  was  released  to  enable  the  plaintiffs  more  con- 
veniently to  sell  the  fee  simple  relieved  from  the  mortgage 
when  an  opportunity  offered,  the  defendant  remaining  still 
liable  to  them  for  the  mortgage  debt  ? 

The  defendant  says  he  was  to  be  discharged  absolutely 
from  the  debt  upon  giving  up  his  equity. 

The  plaintiffs  say  he  was  not. 

It  is  wholly  a  question  of  fact,  with  respect  to  which 
persons  may  be  very  likely  to  differ.    The  letter  of  the 
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27th  of  June,  1879,  written  by  the  attorneys  of  the  defen- 
dant, contains  a  proposal  to  give  up  the  equity  in  order  to 
save  the  plaintiffs'  costs,  as  he  could  not  "  see  his  way  to 
redeem,"  it  being  "  utterly  impossible  for  him  to  pay  the 
claim." 

The  next  day  the  managers  of  the  plaintiffs'  company 
wrote  to  their  agent  to  "  look  into  the  matter  and  advise 
what  in  your  opinion  is  best  for  us  to  do." 

Mr.  Hurlburt,  their  agent,  reported  verbally  to  the 
managers  in  Toronto.  He  said  also  he  answered  the  letter 
sent  to  him,  advising  the  plaintiffs  "  to  take  the  deed  of 
conveyance  to  save  the  expense  of  a  sale." 

Upon  that  the  managers,  on  the  10th  July,  by  their  attor- 
neys sent  the  deed  down  to  Mr.  Hurlburt,  for  the  defendant 
and  his  wife  to  execute,  which  they  did.  It  is  in  form  an 
ordinary  deed  in  fee  simple,  which  was  duly  registered  and 
returned  to  the  company. 

There  was  a  postal  card  from  Hurlburt  to  the  defendant, 
dated  the  28th  of  July,  1879,  a  letter  dated  30th  July,  and 
a  second  letter  9th  April,  1880,  in  which  Hurlburt  informs 
the  defendant  the  deed  was  taken  in  payment  of  the  debt, 
and  the  plaintiffs  would  discharge  the  mortgage. 

These  were  objected  to  as  evidence  against  the  plaintiffs 
as  statements  made  after  the  fact. 

They  shew,  however,  Hurlburt's  opinion  of  what  the 
transaction  was  at  the  time,  and  the  defendant's  desire  at 
the  time  to  get  his  discharge  from  the  mortgage. 

Hurlburt  at  the  trial  said  :  "  I  expected  the  plaintiffs 
would  discharge.  That  letter  expresses  my  understanding 
in  the  matter." 

Then  he  said  he  told  the  defendant  when  the  deed  was 
given  that  he  need  not  relax  his  endeavours  to  sell  the 
place,  because  the  company  had  authorized  him,  the 
witness,  to  say  to  the  defendant  that  whatever  the  com- 
pany sold  the  property  for  over  their  debt  would  be  paid 
to  him  ;  and  if  he,  the  defendant,  could  sell  it  for  any  sum 
above  the  debt  it  would  be  so  much  to  his  own  good. 

The  defendant  said  he  gave  the  deed  in  full  of  the  debt, 
45 — VOL.  XXXI  CP. 
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and  nothing  was  said  to  him  of  the  surplus|over  the  debt 
being  paid  to  him,  nor  did  he  ask  about  it. 

His  wife,  however,  said  :  "  Mr.  Hurlburt  told  us  that  if 
they  sold  it  and  got  paid  themselves  anything? that  was 
over  they  would  pay  us.  I  would  not  have  Jsigned  the 
deed  but  for  that." 

This  evidence  for  the  defendant  [shews  the  'deed  was  to 
be  taken  in  discharge  of  the  debt,  and  the  defendant  was 
to  get  the  surplus  of  the  sale  (if  any),  after  payment  of 
the  plaintiffs'  claim. 

For  the  plaintiffs  it  was  stated  by  the  gentleman  who 
conducted  the  arrangement  for  them,  that  he  told  Mr. 
Hurlburt  the  deed  "  would  be  taken  just  to  enable  us  to  sell 
the  property,  and  if  there  was  any  surplus  after^pay  ing  our 
claim  we  would  hand  it  over  to  German,  but  that  we  would 
not  release  his  covenant.  I  had  no  power  to  do  it.  Hurl- 
burt said  he  thought  they  would  do  it  in  that^way." 

Omitting  for  the  present  the  fact  that  the  defendant  was 
to  get  the  surplus  proceeds  of  sale,  the  burden  of  proof  as 
to  the  other  fact  that  the  debt  was  to  be  released  rests 
upon  the  defendant,  and  upon  that  fact  by  itself,  the 
verdict  should  not  be  disturbed. 

It  is  quite  clear,  however,  the  defendant  was  to  have  the 
surplus  (if  any),  after  payment  of  the  plaintiffs'  demand 
upon  a  sale  of  the  land.  The  defendant  denies  that,  but 
his  wife,  Hurlburt,  and  Nanton  say  to  the  contrary,  and 
that  shews  the  plaintiffs  were  not  making  a  final  settle- 
ment, and  the  defendant  must  so  have  understood  it. 

If  that  be  the  case,  has  not  the  defendant  still  the  power 
to  redeem  ? 

If  the  plaintiffs  were  to  makej  their  claim  out  of  the 
rents  and  profits  they  would;  in  my  opinion,  be  bound  to 
restore  the  land,  and  so  they  would  be  obliged  to  take 
their  debt  and  restore  the  land  if  the  defendant  offered  to 
pay  the  debt. 

I  cannot  see  that  the  giving  of  the  deed  has  substantially 
altered  the  rights  of  the  parties,  not  those  of  the  defendant 
if  he  can  still  redeem,  nor  those  of  the  plaintiffs  if  they  are 
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to  sell  in  order  to  extinguish  the  title  of  the  defendant, 
because  they  had  that  power  of  sale  before. 

It  is  the  accountability  for  the  proceeds  of  the  sale  which 
turns  the  scale  in  the  plaintiffs'  favour,  and  induces  me 
to  think  they  could  not  have  made  and  did  not  make 
so  one  sided  a  bargain  as  to  give  the  defendant  all  the 
profit  while  they  were  to  bear  all  the  loss,  and  that  they 
transposed  themselves  from  mortgagees  strictly  into 
trustees  substantially  for  their  debtor's  benefit.  It  is  not 
in  that  way  companies  of  this  kind  commonly  do  their 
business. 

I  think  the  rule  must  be  absolute  to  enter  the  verdict 
for  the  plaintiffs. 

Osler,  J. — Whether  there  was  a  merger  of  the  mortgage 
debt  is  a  question  of  intention.  What  the  intention  of  the 
parties  was  is  a  question  of  fact. 

The  defendant's  solicitors  wrote  to  the  general  agents  of 
the  plaintiffs  proposing  to  release  his  equity  of  redemption, 
and  they  sent  his  proposal  to  their  valuator,  one  Hurlburt, 
to  advise  them  on  the  subject.  Soon  afterwards  he  came 
to  Toronto  and  there  saw  a  clerk  in  the  manager's  office. 
He  advised  the  company  to  take  a  deed  to  save  the  expenses 
of  sale.  He  said  that  he  expected  the  company  would 
discharge  the  debt,  but  could  not  remember  the  conversa- 
tion with  the  clerk. 

Mr.  Nanton,  the  clerk,  said  that  he  told  Hurlburt  that 
the  company  would  accept  the  deed  on  one  condition,  which 
was  that  it  would  be  taken  to  enable  them  to  sell  the 
property  :  that  if  there  was  any  surplus  after  paying  their 
claim  they  would  hand  it  over  to  the  defendant,  but  would 
not  release  his  covenant :  that  Hurlburt  said  he  thought 
they  would  do  it  in  that  way,  and  Nanton  said,  if  he  was 
sure,  the  company  would  have  the  deed  prepared  and  sent 
to  him.  The  arrangement  with  Hurlburt  was  that  the 
deed  should  be  given,  but  that  defendant  should  not  be 
released  from  the  covenant,  and  the  deed  was  afterwards 
sent  and  subsequently  received  and  accepted  by  the  com- 
pany on  that  condition. 
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Hurlburt  appears  nevertheless  to  have  told  the  defendant, 
at  the  time  he  procured  the  release,  that  the  plaintiffs 
would  send  him  a  discharge.  He  said  he  had  no  particular 
reason  for  saying  it,  and  did  not  know  why  he  should  say 
it,  and  the  defendant  swore  that  he  signed  the  deed  upon 
that  understanding. 

Mrs.  German  and  Hurlburt  both  said  that  when  the 
release  was  signed  the  latter  said  to  them  that  he  was 
instructed  by  the  company  to  say  that  whatever  balance 
was  realized  at  the  sale  over  the  debt  would  be  paid  to  the 
defendant.  Some  letters  of  Hurlburt  to  the  defendant, 
written  after  the  transaction  was  closed,  were  put  in  at 
the  trial,  subject  to  objection.  In  effect  they  state  that  the 
company  agreed  to  release  the  debt  and  would  send  a 
discharge  of  the  mortgage.  It  appears  to  me  that  those 
letters  were  not  evidence  against  the  company.  It  is  not 
shewn  that  Hurlburt  had  any  authority  whatever  to  write 
them,  or  to  bind  the  company  by  his  statements.  He  was 
the  company's  local  agent,  and  his  authority  in  transactions 
was  limited  by  the  instructions  he  received  from  Nanton. 
The  plaintiffs  in  their  equitable  replication  shew  that 
notwithstanding  the  release  they  do  not  claim  to  hold  the 
land  except  as  mortgagees,  and  are  willing  and  ready  to 
reconvey  on  payment  of  their  debt. 

In  this  evidence  I  do  not  find  that  there  was  any  inten- 
tion, that  is  an  intention  on  the  part  of  both  mortgagor 
and  mortgagees,  to  merge  the  mortgage  debt  by  accepting 
the  release  of  the  equity  of  redemption.  On  the  other 
hand  it  is  manifest  that  Hurlburt's  instructions,  which  were 
the  limit  of  his  authority  to  bind  the  company,  were 
distinct,  and  that  they  clearly  precluded  him  from  taking 
the  release  for  any  other  purposes  than  to  save  costs  and 
facilitate  a  sale.  From  the  account  which  he  and  the 
defendant  and  his  wife  give  of  what  took  place  when  the 
release  was  signed,  it  appears  that  the  company  never  were  * 
divested  of  their  character  of  mortgagees,  and  were,  not- 
withstanding the  release,  liable  to  be  redeemed  by  the 
defendant  and  to  account  to  him  for  rents  and  profits  and 
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the  proceeds  of  the  sale  after  paying  their  mortgage  debt. 
On  such  a  state  of  facts  it  is  impossible  to  hold  that  there 
was  any  merger  ot  the  debt. 

I  refer  to  Parkinson  v.  Higgins,  37  U.  C.  R  308,  and 
also  in  40  U.  C.  R.  274.  I  cannot  understand  why  it  should 
be  supposed  necessary  for  the  company  to  return,  or  offer 
to  return,  or  cancel  the  release  of  the  equity  of  the 
redemption  before  bringing  this  suit,  for  the  release  did 
not  alter  the  rights  of  the  parties  under  the  circumstances 
under  which  it  was  taken. 

I  think  the  rule  should  be  made  absolute  to  enter  a 
verdict  for  the  plaintiffs  for  the  amount  claimed. 


Rule  absolute. 
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Johnston  v.  Cheistie  et  al. 

Trespass  to  land — Proof  of  title — Possession — Jus  tertii — Judgment 
iwegularly  signed — Evidence. 

On  the  18th  November  1878,  one  Q.,  acting  as  agent  for  St.  G.,  under 
a  power  of  attorney  which  empowered  him  only  to  protect  and  lease 
St.  G.'s  lands,  but  not  to  sell,  agreed  with  the  plaintiff  to  sell  him  a 
wild  lot,  the  purchase  money  to  be  paid  by  ten  yearly  instalments,  and 
time  to  be  of  the  essence  of  the  agreement.  The  plaintiff  paid  only  one 
instalment,  which  Q.  said  he  forwarded  to  St.  G.,  who  ratified  the  agree- 
ment. Shortly  after  the  agreement  the  plaintiff,  with  Q.'s  permission, 
went  on  the  lot  and  cut  and  removed  some  timber  therefrom,  and  some 
two  or  three  days  afterwards  went  back  and  worked  half  a  day  under- 
brushing,  but  did  no  further  clearing,  except  to  cut  timber  for  fire- 
wood. The  defendants  C.  &  S.,  under  a  mistake  as  to  the  plaintiff's 
boundary,  trespassed  on  the  land  by  cutting  timber  thereon,  but  on  the 
boundaries  being  settled  they  offered  plaintiff  compensation,  though 
C.  said  his  offer  was  for  the  plaintiff's  interest  in  the  land.  The  plain- 
tiff was  in  default  with  St  G.  when  the  action  was  brought,  but  not 
when  the  trespasses  were  committed. 

Held,  that  there  was  sufficient  evidence  of  plaintiff's  title  as  against  St. 
G.,  for  the  evidence  shewed  a  partly  performed  agreement  which  could 
have  been  enforced  ;  and  even  if  the  proof  of  St.  G.'s  title  was  defec- 
tive the  admissions  of  the  defendants  C.  and  S.,  who  were  mere  tres- 
passers, were  sufficient  evidence  of  title  to  constitute  plaintiff's  acts  of 
entry  on  the  land  constructive  possession  of  it  by  him  ;  and  the  onus 
was  on  the  defendants  of  shewing  either  that  St.  G.  had  no  title  or  that 
any  title  acquired  by  the  plaintiff  under  him  had  been  lost. 

Held,  also,  that  although  by  the  agreement  time  was  of  the  essence 
thereof,  and  there  was  default  made,  there  was  no  default  when  the 
trespasses  were  committed,  and  defendants  not  claiming  under  St.  G. 
could  not  set  up  his  right  to  avoid  the  agreement,  but  as  it  was  sug- 
gested that  St.  G.  might  also  bring  an  action  for  the  same  trespasses, 
a  release  thereof  from  him  was  directed  to  be  filed. 

With  respect  to  two  other  defendants  P.  S.  and  F.,  the  verdict  was  set 
aside,  for  not  only  was  there  no  evidence  against  them,  but  the  record 
was  defective  in  that  an  interlocutory  judgment  had  been  signed  against 
them  for  non-appearance,  without  their  having  been  declared  against. 

This  was  an  action  of  trespass. 
The  declaration  contained  three  counts. 
First  count :  Trespass  quare  clausum  f regit,  on  the 
east  half  lot  11,  in  the  6th  concession  of  North  Orillia. 
Second  count :  Trespass  for  taking  timber  off  the  said  lot. 
Third  count :  Trover  for  timber. 

The  defendants  Christie  and  Joseph  S.  Skinner  pleaded : 
To  the  whole  declaration :  Not  guilty. 

To  the  first  count :  That  the  land  was  not  the  plain- 
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tiff's.     To  the  second  and  third  counts  :  That  the  goods 
were  not  the  plaintiff's. 
Issue. 

As  to  the  other  two  defendants,  Philip  Skinner  and  John 
Foyle,  the  record  shewed  that  they  had  never  been  declared 
against,  but  that  an  interlocutory  judgmeut  had  been  signed 
against  them  for  non-appearance. 

The  plaintiff  proved  an  agreement,  dated  the  18th  of 
November,  1878,  between  H.  St.  George  and  himself,  for 
the  sale  to  him  of  the  land  in  question  for  $400,  payable  in 
half-yearly  instalments  of  $40  each,  with  interest  at  7  per 
cent.,  upon  payment  of  which  the  deed  was  to  be  executed. 
By  this  agreement  the  plaintiff  covenanted  that  he  would 
not  cut,  nor  permit  to  be  cut  or  removed,  any  of  the  pine 
timber  on  the  lot  until  $200  of  the  purchase  money  had 
been  paid  ;  and  it  was  expressly  declared  that  time  should 
be  of  the  essence  of  the  agreement.  The  agreement  was 
signed  by  the  plaintiff  and  by  one  James  Quinn,  as  attor- 
ney for  St.  George. 

Quinn  said  that  he  had  been  agent  for  St.  George  for 
many  years,  and  produced  a  power  of  attorney  from  St. 
George  to  him,  dated  in  1874,  under  the  presumed  autho- 
rity of  which  he  had  made  the  agreement  in  question. 
It  contained,  however,  no  power  to  sell,  but  merely  a 
general  power  to  protect  and  lease  the  lands  of  the  grantor 
in  the  county  of  Simcoe.  He  stated  that  he  had  remitted 
the  first  instalment  of  the  purchase  money  to  St.  George, 
and  had  told  Johnston  to  take  possession  any  time  he 
liked.  The  latter  had  never  paid  anything  after  the  first 
instalment.  He  had  asked  Quinn  for  time,  and  Quinn 
had  said  that  he  would  not  hurry  him  particularly,  but 
had  not  told  him  that  the  time  would  be  extended  or 
diminished.    He  just  left  him  on  the  agreement. 

The  lot  had  been  assessed  as  a  non-resident  lot,  and 
Quinn  had  paid  taxes  on  it  for  St.  George,  and  had  been 
on  it  more  than  once,  though  not  for  four  or  five  years 
before  the  sale.  He  had  on  one  occasion  prevented  one 
Gunn  from  trespassing  on  it. 
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The  plaintiff  said  thai  he  first  went  on  the  lot  on  the 
Monday  after  the  18th  November,  and  cut  and  removed 
some  timber,  small  timber,  that  he  wanted  for  setting 
machinery  in  a  mill.  He  went  back  two  or  three  days 
afterwards  to  underbrush,  and  worked  there  for  about  half 
a  day.  He  did  not  clear  any  more  after  that :  had  only 
cut  timber,  and  taken  it  away  for  firewood.  Had  not  built 
upon  it.  The  lot  was  a  wild  one  when  he  bought  it. 
It  was  neither  cleared  nor  fenced. 

The  defendant  Christie  owned  the  adjoining  lot,  and  the 
trespass  complained  of  was  committed  in  the  January  and 
February  after  the  sale  to  the  plaintiff ;  and  there  was 
reason  to  believe  that  it  had  been  done  by  the  defendants 
in  ignorance  of  the  true  boundary,  and  without  any  inten- 
tion of  trespassing. 

The  plaintiff  afterwards  had  the  boundaries  run  by  a 
surveyor,  and  the  defendants  desisted  from  cutting  timber 
on  the  plaintiff's  lot  on  being  remonstrated  with. 

The  plaintiff  swore  that  he  demanded  a  settlement  for 
the  timber  which  had  been  taken,  and  that  the  defendant 
Christie  had  promised  to  settle,  and  told  him  that  when- 
ever he  was  willing  to  take  $100  to  let  him  know. 

The  defendant  Christie  said  this  offer  was  for  the  plain- 
tiff's interest  in  the  lot. 

The  timber  was  cut  by  the  defendant  Joseph  Skinner, 
who  was  employed  by  the  defendant  Christie  to  do  so.  The 
defendant  Joseph  Skinner  offered  to  pay  $50  for  what 
damage  he  had  done,  and  also  asked  the  plaintiff  for  per- 
mission to  remove  the  timber  that  had  been  cut. 

The  defendants  Philip  Skinner,  and  Joseph  Foyle,  were 
also  charged  with  having  cut  the  timber;  but  there  was  no 
evidence  upon  which  the  plaintiff  could  recover  against  them. 

A  nonsuit  was  moved  for,  on  the  ground  that  no  title  in 
St.  George  had  been  shewn,  and  no  power  to  Quinn  to 
enter  into  the  contract  for  sale  to  the  plaintiff :  that  pos- 
session under  St.  George  would  be  of  no  effect  against  the 
defendants,  as  St.  George  was  not  shewn  to  have  a  title, 
and  that  there  was  no  evidence  of  possession  by  the  plain- 
tiff 
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Leave  was  reserved  to  enter  a  nonsuit,  and  the  case 
proceeded,  and  the  plaintiff  had  a  verdict  for  $200. 

In  Easter  term,  May  20, 1880.  McCarthy,  Q.  C,  obtained 
a  rule  nisi  to  set  aside  the  verdict,  and  enter  a  nonsuit 
pursuant  to  the  leave  reserved,  on  the  grounds  that  the 
plaintiff  did  not  establish  that  he  was  the  owner  of  the 
property  in  question,  and  was  not  in  possession  so  as  to 
entitle  him  to  sue  in  trespass,  and  that  any  right  of  posses- 
sion which  he  had  had  been  lost  by  his  making  default  in 
payment  under  the  alleged  agreement  with  St.  George. 

During  this  term,  November  19,  1880,  Lount,  Q.  C, 
shewed  cause,  and  referred  to  Church  v.  Foulds,  9  U.  C.  B. 
393 ;  Revett  v.  Brown,  5  Bing.  7  ;  Matson  v.  Cook,  4  Bing. 
N.  C.  392;  Bailey  v.  McNeily,  20  U.  C.  B.  451,  455. 

McCarthy,  Q.  C,  contra,  referred  to  McNeily  v.  Train, 
5U.  C.R.91;  Bailey  v.  McNeily,  20  U.  C.  B.  451  ;  Greaves 
v.  Hilliard,  15  C.  P.  526;  Turner  v.  Cameron,  &c,  Coal 
Co.,  5  Ex.  932  ;  Perry  v.  Buck,  12  U.  C.  B.  451  ;  Weld 
v.  Scott,  12  U.  C.  B.  537 ;  Killichan  v.  Robertson,  6  O.  S. 
468. 

The  arguments  sufficiently  appear  from  the  judgment. 

December  31,  1880.  Osler,  J. — I  think  there  was  evi- 
dence of  the  plaintiff's  title  which  could  not  have  been 
withdrawn  from  the  jury.  Whether  Quinn  had  power  to 
sell  for  St.  George  or  not,  he  professed  at  least  to  do  so, 
and  received  and  remitted  to  him  the  first  instalment  of 
the  purchase  money.  He  said  that  St.  George  had  ratified 
the  sale,  and  the  plaintiff  entered  upon  the  lot  by  the 
express  permission  of  Quinn,  and  in  exercise  of  the  right 
which  he  believed  had  been  conferred  upon  him  by  the 
agreement.  There  was  evidence  of  an  agreement  partly 
performed  which  could  have  been  enforced  by  the  plaintiff 
against  St.  George. 

But  it  is  said  that  the  latter's  title  was  not  proved,  and 
that  in  the  absence  of  all  proof  of  title  in  St.  George  the 
plaintiff  had  no  such  possession  of  the  lot  as  would  entitle 
46 — vol.  xxxi  c.p. 
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him  to  maintain  trespass  against  a  stranger.  As  to  this 
I  think  the  admissions  of  the  defendants  Christie  and 
Joseph  Skinner  are  evidence  against  them.  The  former 
knew  that  Quinn  was  agent  for  St.  George,  exercising 
authority  over  the  land,  and  he  had  spoken  to  him  about 
buying  the  timber  before  the  sale  to  Johnston.  Then,  as 
soon  as  the  boundary  line  was  run  between  the  plaintiff's 
and  Christie's  lots,  the  latter  and  Skinner  at  once  acquiesce 
in  the  plaintiff's  assertion  of  title,  and  offer  to  pay  him  for 
the  damage  done,  on  the  assumption  that  the  land  really 
belonged  to  him,  and  the  defendant  Christie  also  offered, 
according  to  his  own  statement,  to  buy  the  plaintiff's 
interest  in  the  land.  As  against  trespassers,  which  these 
defendants  admittedly  were,  I  should  hold  this  to  be  suffi- 
cient evidence  of  title  to  constitute  the  acts  of  entry  made 
by  the  plaintiff  on  the  land  constructive  possession  of  it  by 
him.  The  defendants  might  have  got  rid  of  the  effect  of 
these  admissions  by  shewing  that  St.  George  had  no  title, 
or  that  any  title  the  plaintiff  had  acquired  under  him  had 
been  lost.  The  onus  of  doing  so,  however,  was  cast  upon 
them. 

It  was  said  that  time  being  of  the  essence  of  the  plain- 
tiff's agreement  with  St.  George,  and  default  having  been 
made  in  performance  of  it,  the  plaintiff's  title  had  expired ; 
but,  besides  that  the  alleged  trespasses  were  in  fact  com- 
mitted before  default  had  been  made,  the  defendants,, 
not  claiming  under  St.  George,  cannot  set  up  his  right  to 
avoid  the  agreement :  Lloyd  v.  Davies,  2  Ex.  103. 

No  objection  was  taken  in  the  rule  nisi  to  the  recovery 
of  substantial  damages  by  the  plaintiff,  though  it  was  sug- 
gested on  the  argument  that  looking  at  the  terms  of  his 
alleged  agreement  he  was  not  entitled  to  them.  The  case 
of  Henderson  v.  McLean,  16  U.  C.  R.  630 ,  seems,  however, 
to  be  an  authority  in  his  favour  on  this  point ;  and  so  also 
is  the  case  of  Casselman  v.  Hersey,  32  U.  C.  R.  333. 

As  to  the  other  defendants,  Philip  Skinner  and  Joseph 
Foyle,  I  see  no  evidence  upon  which  the  plaintiff  can 
recover  against  them.    The  record  is  also  defective  as 
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regards  them  :  it  shews  that  they  have  never  been  de- 
clared against,  all  that  appears  being  that  an  interlocutory 
judgment  was  signed  against  them  for  non-appearance, 
which,  of  course,  could  not  be  regularly  done. 

It  was  suggested  that  St.  George  might  still  be  in  a 
position  to  bring  an  action  for  the  trespasses  complained 
of  by  the  plaintiff  in  this  action ;  and  while,  on  the  whole, 
I  am  of  opinion  that  the  verdict  against  the  defendants 
Christie  and  Joseph  Skinner  should  not  be  interfered 
with,  I  think  the  plaintiff,  before  the  rule  discharging  the 
rule  nisi  is  issued,  should  file  a  release  from  St.  George  to 
the  defendants  in  respect  of  these  trespasses. 

The  rule  will  be  absolute  to  set  aside  the  verdict  against 
the  defendants  Philip  Skinner  and  Joseph  Foyle,  and  to 
enter  a  verdict  for  these  defendants,  or,  if  the  plaintiff 
prefers  it,  to  strike  their  names  out  of  the  record,  with 
costs,  and  discharged  as  to  the  other  defendants  ;  but  not 
to  issue  until  the  release  from  St.  George  to  those  defen- 
dants, as  to  the  trespasses  in  question,  is  filed. 

Wilson,  C.  J.,  and  Galt,  J.,  concurred. 


Rule  accordingly. 
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Postmaster- General  v.  McColl  et  al. 

Postmaster — Action  against  his  sureties — Construction  of  bond. 

The  condition  of  a  bond  given  by  the  defendants,  as  sureties  for  a  post- 
master, to  the  Postmaster-General,  was,  that  the  postmaster  u  do  not 
and  shall  not  commit  any  theft,  larceny,  robbery,  or  embezzlement  of 
or  lose  or  destroy,  or  commit  any  malfeasance,  misfeasance,  or  neglect 
of  duty,  from  which  may  arise  any  theft,  larceny,  robbery,  or  embezzle- 
ment, loss  or  destruction  of,  any  money,  goods,  chattels,  valuables,  or 
effects,  or  of  any  letter  or  parcel  containing  the  same,  which  may  come 
into  his  custody  or  possession,  as  such  postmaster,"  &c. 

The  postmaster  opened  several  letters  which  came  into  his  possession  as 
such  postmaster,  and  having  taken  therefrom  certain  cheques,  forged 
the  payees'  names  as  endorsers  thereof,  and  got  them  cashed  by  a 
bank  upon  guaranteeing  the  genuineness  of  such  endorsements.  The 
drawers  refused  to  recognize  these  cheques,  but  issued  duplicates  to 
the  payees  and  paid  them,  so  that  the  bank  lost  the  money.  In  an 
action  by  the  Postmaster-General  on  the  bond  on  behalf  of  the  bank, 
to  recover  from  defendants  as  such  sureties,  the  loss  so  incurred  : 

Held,  referring  to  sees.  37  and  78  of  the  Post  office  Act  of  1875, 
that  defendants  were  not  liable,  for  that  the  forgery  and  the  post- 
master's guarantee,  and  not  the  larceny,  were  the  proximate  causes 
of  the  loss  ;  and  the  contents  of  the  letters  did  not  belong  to  the  bank. 

Remarks  as  to  form  of  the  condition. 

Special  Case. 

The  defendants  became  bound  by  bond,  dated  the  13th 
of  August,  1877,  as  sureties  for  John  W.  Ceasar  on  his 
appointment  as  postmaster  at  Kamsgate  in  the  township  of 
Howick,  in  the  county  of  Kent. 

The  conditions  of  the  bond  provided,  among  other  things, 
that  Ceasar  "  do  not  and  shall  not  commit  any  theft,  lar- 
ceny, robbery  or  embezzlement  of,  or  lose  or  destroy,  or 
commit  any  malfeasance,  misfeasance,  or  neglect  of  duty, 
from  which  may  arise  any  theft,  larceny,  robbery,  embezzle- 
ment, loss  or  destruction  of,  any  money,  goods,  chattels, 
valuables,  or  effects,  or  of  any  letter  or  parcel  containing 
the  same,  which  may  come  into  his  custody  or  possession 
as  such  postmaster,  or  which  may  be  received  by  his 
appointment,  and  although  the  same  may  not  belong  to 
the  Crown,  and  the  Postmaster-General  may  not  be  liable 
for  the  loss  thereof;  and  do  and  shall  without  opening, 
embezzlement,  or  other  misconduct,  cause  all  letters  and 
other  mailable  matter  which  shall  be  received  by  him,  or 
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by  his  appointment,  or  which  shall  come  into  his  custody 
as  such  postmaster,  to  be  specially  and  carefully  delivered 
to  the  respective  persons  and  at  the  places  respectively  to 
which  they  are,  shall,  or  may  be  directed,  so  far  as  may  be 
practicable,  according  to  the  regulations  of  the  Post-office 
Department  of  Canada." 

On  or  about  the  15th  of  August  the  Canada  Southern 
Railway  Company  caused  to  be  mailed  at  the  St.  Thomas 
post-office  in  Ontario,  seven  post  letters,  as  follows :  One 
addressed  to  J.  Cooper,  Ramsgate  post-office,  containing  a 
cheque  No.  10  of  the  Canada  Southern  Railway  Company 
for  $97.50,  payable  to  the  order  of  the  said  J.  Cooper. 

The  case  then  set  out  six  other  cheques  of  the  like 
nature  and  form  for  different  sums,  payable  to  different 
persons,  or  their  order. 

These  several  letters  duly  came  to  the  hands  of  John 
W.  Ceasar  as  Postmaster  at  Ramsgate,  and  the  said  letters 
were  opened  and  the  said  cheques  were  extracted  from  the 
letters,  while  the  letters  were  in  the  hands  of  the  said 
postmaster,  and  the  names  of  the  payees  forged  thereon 
by  him ;  and  the  said  forged  endorsements  were  guaranteed 
by  him  by  endorsement  on  each  of  them,  as  follows  : 

"  I  hereby  guarantee  the  genuineness  of  the  said  endorse- 
ment. 

(Signed)  "J.  W.  Ceasar." 

Upon  which  the  Molsons'  Bank  paid  the  several  amounts 
of  the  cheques,  and  the  Canada  Southern  Railway  Com- 
pany refused  to  recognize  the  said  cheques  or  to  pay  them, 
but  issued  duplicate  cheques  to  the  same  parties  and  paid 
them. 

John  W.  Ceasar  did  not  deliver  or  cause  to  be  delivered 
the  said  post  letters  containing  the  cheques,  nor  the  said 
cheques,  to  the  parties  to  whom  they  were  respectively 
addressed  or  to  their  order. 

The  Molsons'  Bank  lost  the  amount  of  the  said  cheques. 
The  Canada  Southern  Railway  Company  did  not  nor  did 
the  said  parties  to  whom  the  said  cheques  were  payable, 
lose  anything  by  the  said  postmaster's  misconduct. 

The  said  postmaster  absconded. 
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This  action  is  brought  by  the  Postmaster-General  for 
the  benefit  of  the  Molsons'  Bank,  to  recover  the  amount  of 
the  said  cheques  paid  by  the  bank  on  the  said  forged 
endorsements  of  and  by  the  said  postmaster. 

The  question  for  the  opinion  of  the  Court  is,  whether 
under  the  circumstances  the  defendants  are  liable  to  the 
amount  so  paid  by  the  Molsons'  Bank  ;  and,  if  so,  whether 
they  are  also  liable  for  the  interest  thereon  ?  If  the  Court 
shall  be  of  opinion  in  the  affirmative,  the  judgment  shall 
be  entered  up  for  the  plaintiff  for  the  amount  of  the 
cheques  and  interest,  and  the  costs  of  suit.  If  the  Court 
shall  be  of  the  opinion  in  the  negative,  then  judgment  of 
non  pros.,  with  costs  of  defence,  shall  be  entered  for  the 
defendants. 

In  this  term,  December  3,  1880,  the  case  was  argued. 

Hodgins,  Q.  C,  for  the  plaintiff.  The  evidence  shews 
that  the  letters  in  question  were  post  letters,  and  went 
through  the  post-office,  and  that  they  came  into  the  pos- 
session of  the  postmaster,  and  were  opened  by  him,  and  the 
cheques  taken ;  the  endorsements  were  then  forged,  and 
the  money  obtained  from  the  bank  thereon.  There  was  a 
larceny  of  the  letters  and  cheques,  with  the  additional 
crime  of  forgery.  There  was  clearly,  therefore,  a  breach 
of  the  bond,  and  the  plaintiff,  although  suing  on  behalf 
of  the  bank,  is  entitled  to  recover.  He  referred  to  Regina 
v.  Young,  2  C.  &  K.  466 ;  Regina  v.  Bickerstaff,  2  C.  & 
K.  761 ;  Regina  v.  Wynn,  2  C.  &  K.  859 ;  Brandt  on 
Suretyship  and  Guaranty,  pp.  618,  621,  622;  Regina  v. 
Gale,  L.  R.  2  Q.  B.,  D.  141 ;  The  Post  Office  Act,  1875,  38 
Vic.  ch.  7,  sees.  43,  71,  D. 

Robinson,  Q.  C,  contra.  The  postmaster  stole  the  letters 
and  the  cheques ;  but  that  was  no  damage  to  the  Crown, 
nor  to  the  Postmaster-General,  nor  the  railway  company 
which  gave  the  cheques,  nor  to  the  payees  of  the  cheques. 
The  bank  which  paid  the  cheques  upon  the  forged  endorse- 
ments and  upon  the  guarantee  of  the  postmaster,  has  lost 
the  amounts  which  they  so  paid ;  but  that  was  not  directly 
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by  the  act  of  theft  of  the  letters  and  cheques,  but  by  the 
forgery  of  the  postmaster  after  his  theft  of  the  letters 
and  cheques,  and  that  forgery  is  not  guarded  or  provided 
against  by  the  terms  of  the  bond,  and  the  defendants,  as 
sureties  for  him,  are  not  answerable  for  such  forgeries  or 
for  the  consequences  of  them.  The  Postmaster-General  is 
not  bound  to  indemnify  the  bank.  He  referred  especially 
to  sees.  37  and  78  of  the  statute 

December  31,  1880.  Wilson,  C.  J. — It  was  admitted 
by  Mr.  Robinson  that  the  postmaster  had  broken  his  bond 
by  stealing  the  letters  and  the  cheques  contained  in  them. 
That  being  the  case,  it  follows  in  strict  law  the  defendants 
are  liable  to  the  penalty  of  the  bond,  as  the  Crown  is  not 
required  to  assign  breaches  under  the  8  &  9  Wm.  III.  ch. 
11 :  Rex  v.  Peto,  1  Y.  &  J.  169,  171. 

It  is  not  likely,  however,  the  Crown  being  neutral 
between  the  sureties  and  the  bank,  will  be  disposed  to 
strain  the  bond  to  recompense  the  bank  for  the  loss  it  has 
sustained,  unless  that  loss  is  covered  by  the  terms  of  the 
condition — by  which  terms  and  no  further  the  sureties 
believed  they  were  bound,  and  by  which  terms  it  is  proba- 
ble the  Postmaster-General  intended  to  limit  their  respon- 
sibility. 

The  Crown  has,  as  we  understand  the  argument  of  the 
gentleman  representing  it,  submitted  the  case  to  us  dis- 
tinctly upon  that  ground,  and  to  that  extent  and  no 
further  is  willing  to  aid  the  bank  against  the  sureties. 

The  question  then  is,  whether  the  sureties,  by  the  terms 
of  their  engagement,  are  liable  to  the  Postmaster-General 
for  the  money  which  the  defaulting  postmaster  obtained 
from  the  bank  by  means  of  the  forgery  and  guarantee  of 
the  cheques  he  had  stolen  from  the  post  letters  in  which 
they  were  contained. 

The  part  which  may  be  contended  to  cover  the  acts 
complained  of  is  that  part  of  the  condition  which  states 
that  the  postmaster  "  shall  not  commit  any  theft,  larceny, 
robbery,  or  embezzlement  of,  or  lose  or  destroy  *  or  commit 
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any  malfeasance,  misfeasance  or  neglect  of  duty,  from  which 
may  arise  any  theft,  larceny,  robbery,  embezzlement,  loss  or 
destruction  of  *  any  money,  goods,  chattels,  valuables  or 
effects,  or  of  any  letter  or  parcel  containing  the  same,"  &c.  (a). 

The  postmaster  did  commit  larceny  or  embezzlement,  or 
malfeasance  of  duty  from  which  there  might  arise,  and  did 
arise  a  loss  or  destruction  of  effects  :  Hog  an  v.  Jackson, 
Cowp.  299,  307 ;  Campbell  v.  Prescott,  15  Yes.  500,  507 ;  1 
Jarman  on  Wills,  3rd  ed.,  689  ;  Camfield  v.  Gilbert,  3  East 
516 ;  Doe  dem.  Hick  v.  Bring,  2  M.  &  Sel.  448. 

In  the  Goods  of  O'Loughlin,  L.  R.2P.  &  D.  102,  there 
was  not  a  loss  of  goods,  chattels,  or  valuables. 

There  was  a  loss,  because  by  section  37  of  the  Post-Office 
Act  the  cheques  became  the  property  of  the  respective 
payees  the  moment  they  were  deposited  in  the  post-office, 
addressed  to  them,  and  the  cheques  may  be  described  by  that 
name,  and  the  payees  lost  them,  and  the  use  of  them  until 
they  got  others  in  their  place.  But  that  is  of  little  conse- 
quence ;  it  is  not  disputed  that  the  postmaster  and  his 
sureties  are  subject  to  some  amount  of  the  penalty,  but 
only  for  the  stealing,  not  for  the  forgery.  The  damages 
in  the  former  case  could  only  be  for  a  nominal  sum,  while 
in  the  latter  case  the  full  amount  of  the  cheques  would  be 
recoverable,  and  it  is  for  this  latter  claim  the  suit  is  now 
being  prosecuted  for  the  bank. 

In  my  opinion  the  sureties  are  not  liable  for  the  loss 
arising  from  the  forgery. 

The  loss  sustained  by  the  bank  was  not  the  direct, 
necessary,  or  proximate  consequence  of  the  larceny  or 
breach  of  duty  of  the  postmaster.  The  money  was 
obtained  from  the  bank  upon  the  forgeries  and  upon  his 
personal  guarantee,  given  from  time  to  time  as  he  dis- 
counted the  cheques,  that  the  endorsations  of  the  payees 
were  their  genuine  signatures.  It  is  probable,  too,  he 
would  not  have  got  the  money  if  he  had  not  guaranteed 
the  endorsements,  and  for  these  acts  the  sureties  are  not 
liable. 


(a)  See  post,  p.  370. 
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As  well  might  it  be  said  if  he  had  stolen  a  letter  in 
which  was  the  key  of  a  particular  shop  or  bank,  and  he 
had  entered  such  shop  or  bank  by  means  of  the  key,  and 
stolen  goods  or  money  from  it,  that  the  sureties  would  be 
answerable  on  their  bond  for  the  value  of  the  goods  or 
money  so  stolen. 

The  case  of  Swan  v.  North  British  Australasian  Go. 
(Limited),  2  H.  &  C.  175,  in  Ex.  Ch.,  appears  to  be 
expressly  in  point.  There  the  registered  owner  of  certain 
shares  in  a  Joint  Stock  Company  employed  his  broker  to 
sell  for  him  certain  shares  in  another  company.  The 
shares  in  each  company  were  transferable  only  by  deed.  The 
broker  procured  the  owners  to  execute  ten  blank  forms 
of  transfer  under  seal,  which  were  to  be  filled  up  by  the 
broker  for  the  transfer  of  shares  in  the  other  company. 
The  broker  used  eight  of  the  blank  forms  for  the  proper 
purpose,  and  having  stolen  the  certificates  from  a  box 
deposited  at  a  bank  for  safe  custody,  he  feloniously  filled 
up  the  two  remaining  forms  as  transfers  respectively  of  500 
of  the  plaintiffs  1,000  shares  in  the  first  mentioned  com- 
pany, and  having  forged  the  attestations  he  delivered  the 
transfers,  together  with  the  certificates,  to  bond  fide  pur- 
chasers for  value,  and  on  their  presentation  to  the  com- 
pany they  removed  the  plaintiff's  name  from  the  register 
of  shareholders  and  placed  thereon  the  names  of  the  pur- 
chasers. And  it  was  held  the  transfers  were  void,  and  that 
there  was  no  such  negligence  on  the  part  of  the  plaintiff 
which  estopped  him  from  insisting  the  property  in  the 
shares  did  not  pass  by  the  transfers,  and  that  negligence 
to  operate  as  an  estoppel  must  be  the  proximate  cause  of 
the  loss.  And  semble,  that  the  doctrine  of  estoppel  by  exe- 
cuting instruments  in  blank  is  confined  to  negotiable 
instruments,  and  does  not  apply  to  deeds.  See  also  In  re 
United  Service  Co.,  Johnston's  Claim,  L.  "R.  6  Ch.  212,  and 
Midland  B.  W.  Co.  v.  Taylor,  8  Jur.  N.  S.  419,  8  H.  L. 
Ca.  751. 

I  was  perplexed  for  a  time  to  understand  the  meaning; 
of  the  condition  of  this  bond. 
47 — vol.  xxxi  CP. 
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Section  78  of  the  Act  provides  that  the  security  may 
provide  against  any  theft,  &c,  by  the  employee  of  the 
post-office  of  any  money,  &c,  while  the  condition  provides 
against  any  theft,  &c,  from  which  may  arise  any  theft, 
larceny,  robbery,  embezzlement,  loss  or  destruction  of  any 
money,  &c.  The  words  of  the  part  so  italicized  "  theft, 
larceny,  robbery,  embezzlement,"  seem  to  me  (if  not 
inserted  by  mistake)  to  be  rather  insensible.  It  is  hard  to 
understand  what  is  meant  by  a  provision  that  a  person 
shall  not  commit  any  theft,  &c,  from  which  may  arise  any 
theft,  &c. 

If  the  condition  is  correctly  copied  there  is  certainly  an 
omission  from  it.  It  should  have  provided  that  the 
employee  shall  not  commit  any  theft,  &c,  of  any  money, 
goods,  chattels,  valuables,  or  effects,  or  of  any  letter  or 
parcel  containing  the  same  which  may  come,  &c. ;  and  then 
in  a  separate  clause  have  continued,  and  should  not  (in 
the  words  of  the  condition)  commit  any  malfeasance,  mis- 
feasance or  neglect  of  duty  from  which  may  arise  any 
theft,  larceny,  robbery,  embezzlement,  loss  or  destruction 
of  any  money,  &c.  That  would  make  it  sensible,  because 
many  acts  of  malfeasance,  &c,  might  fortunately  be 
attended  by  no  bad  results,  and  if  no  theft,  &c,  followed 
from  such  malfeasance,  &c,  there  would  be  nothing  to 
answer  for ;  but  if  theft,  &c,  resulted  from  it,  then  the 
employee  and  the  sureties  would  be  answerable  for  the 
theft,  &c,  so  induced  or  resulting  from  such  malfeasance,  &c. 

The  conditions  may  be  read  perhaps,  if  properly  punc- 
tuated and  divided,  by  making  a  stop  after  the  word  lose, 
where  the  asterisk  is  first  placed  in  the  preceding  part  of 
this  judgment,  and  then  reading  the  succeeding  part  as  a 
sentence  by  itself  down  to  the  second  asterisk,  and  then 
reading  the  residue  of  the  clause  as  governed  by  the  two 
preceding  branches  of  the  sentence  (a). 

However  the  bond  may  be  read,  it  does  not  make  the 
sureties  liable  upon  it  for  the  forgery  of  the  cheques  and 
the  guarantee  of  the  genuineness  of  the  endorsements  by 


{a)  See  ante,  p.  368. 
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the  postmaster  after  he  had  stolen  the  letters  and  cheques, 
because  he  was  not  performing  any  act  or  function  within 
the  scope  of  his  office  or  employment,  and  the  forgeries  and 
guarantees  were  not  the  necessary,  or  ordinary,  or  proxi- 
mate consequence  of  his  larceny.  The  larceny  was  a 
breach  of  the  bond,  but  was  not  the  proximate  cause  of 
the  loss  to  the  bank.  The  forgery  and  guarantee  were  the 
proximate  causes  of  damage  to  the  bank,  but  these  are 
acts  which  are  not  guarded  against  or  provided  for  by  the 
bond. 

We  must  answer  the  question  put  to  us  in  the  negative. 

Osler,  J. — Although  an  actual  breach  of  the  condition 
of  the  bond  has  arisen  from  Ceasar's  theft  of  the  letters 
containing  the  cheques,  the  only  question  we  have  to 
decide  is,  whether  the  loss  sustained  by  the  Molsons  Bank, 
in  consequence  of  the  further  crime  committed  by  him  in 
forging  the  endorsements  on  the  cheques,  is  one  for  which 
the  defendants  as  his  sureties  are  responsible. 

It  appears  to  me  to  be  necessary  only  to  look  at  the 
terms  of  the  condition  and  of  the  37th  and  78th  sections 
of  the  Post-office  Act,  1875,  in  order  so  see  that  the  ques- 
tion must  be  answered  in  the  negative. 

By  section  37  it  is  declared  that  the  Postmaster-General 
shall  not  be  liable  to  any  "  party"  for  the  loss  of  any  let- 
ter or  packet,  or  other  thing  sent  hy  post.  Therefore  there 
is  no  reason  why  the  Crown  should  take  security  to  pro- 
tect itself  against  loss  caused  by  theft  or  embezzlement  of 
mail  matter.  But  in  order  to  secure  those  who  use  the 
post-office  against  losses  of  that  kind,  section  78  of  the  Act 
provides  that  any  bond  which  may  be  given  by  any  officer 
as  security  for  the  due  performance  of  the  duties  of  his 
office,  may  be  expressed  to  extend  to  and  include  as  a  breach 
of  the  conditions  thereof  any  theft,  larceny,  embezzlement, 
loss  or  destruction  by  such  officer  or  through  his  mal- 
feasance, misfeasance,  or  neglect  of  duty,  of  any  goods, 
chattels,  effects,  and  valuables  which  may  come  into  his 
custody  or  possession  as  such  officer,  and  although  the 
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same  may  not  belong  to  the  Crown,  and  the  Postmaster- 
General  may  not  be  liable  for  the  loss  thereof;  and  Her 
Majesty  may  upon  such  bond  recover  the  amount  or  value 
of  any  such  money,  fee.,  not  otherwise  recovered  by  or  for 
the  parties  entitled  to  the  same,  to  the  amount  of  the 
penalty,  and  upon  recovery  the  Postmaster- General  shall 
apportion  and  pay  the  same  to  or  amongst  such  person  or 
persons  as  he  may  determine  to  be  the  owner  or  otherwise 
entitled  to  receive  the  same,  or  the  equivalent  or  value 
thereof.  But  nothing  in  that  section  is  to  be  held  to  create 
any  liability  on  the  part  of  Her  Majesty  or  the  Postmaster- 
General  to  any  person  whomsoever  to  indemnify  or  hold 
harmless,  pay,  or  reimburse  such  person  or  party  for  the 
loss  of  any  such  money,  &c,  save  as  therein  expressly 
provided. 

The  condition  of  the  bond  in  question,  though  very 
inaccurately  expressed,  substantially  follows  section  78. 

The  contents  of  the  letters  stolen  by  the  postmaster  did 
not  belong  to  the  Crown,  but  to  the  person  to  whom  they 
were  addressed,  and  neither  they  nor  the  senders  have  sus- 
tained or  can  sustain  any  loss  in  consequence  of  the  theft. 
The  Molsons'  Bank  never  were  the  owners  of  or  entitled 
to  the  cheques  or  the  money  mentioned  therein,  yet  it  is 
nevertheless  for  their  benefit  and  to  indemnify  them  against 
a  loss  they  have  sustained  immediately  in  consequence  of 
Ceasar's  forgeries,  though  not  of  his  theft,  that  this  pro- 
ceeding is  taken  on  the  bond. 

The  liability  of  the  sureties  is  limited  by  the  plain 
terms  of  section  78,  to  indemnifying  the  parties  entitled  to 
the  money,  effects,  fee,,  which  have  come  into  the  possession 
of  the  postmaster,  and  have  been  embezzled  by  him. 

In  my  opinion,  therefore,  they  are  not  liable  to  pay  the 
loss  sustained  by  the  bank,  who  were,  as  I  have  said,  not 
the  parties  entitled  to  the  cheques  in  question.  * 

Galt,  J.,  concurred. 

Judgment  for  defendants. 
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Small  v.  Riddel  et  al. 

Promissory  note — Payment — Partnership  transactions — Endorsement — 
Contribution — R.  S.  0.  ch.  116. 

A  promissory  note  for  $6,200,  made  by  the  president  and  secretary  of  a 
syndicate  formed  for  completing  the  Hamilton  and  Dundas  street  rail- 
way, in  favour  of  O.,  S.,  and  the  defendants,  was  endorsed  by  them  to 
the  Bank  of  Commerce  or  order.  On  the  day  the  note  fell  due  0.  and 
S.  respectively  paid  the  same,  0.  paying  $2,000,  and  S.  $4,200,  the 
remaining  sum  due  thereon,  S.  at  the  time  directing  the  bank  agent 
to  endorse  it  to  the  plaintiff,  who  it  appeared  gave  no  value  for  it. 
The  agent  endorsed  it  as  follows  :  "Pay  to  J.  S.,"  the  plaintiff  "or 
order.  D.  Hughes  Charles,  manager."  The  plaintiff  thereupon  sued 
the  defendants  as  endorsers. 

Held,  that  the  plaintiff  could  not  recover,  for  the  evidence  shewed  that 
S.,  by  his  payment  intended  to  satisfy  the  note,  which  being  made  for  a 
purpose  directly  relating  to  and  not  collateral  to  the  partnership  of 
which  S.  and  defendants  were  partners,  S.  could  not  recover  against 
defendants  thereon,  and  as  the  plaintiff  was  found  to  have  only  the 
same  right  as  S.,  neither  could  he  recover. 

Held,  also,  that  a  third  person  holding  a  note  for  the  benefit  of  one  joint 
endorser,  cannot  maintain  a  joint  action  against  the  co-endorsers  under 
R.  S.  O.  ch.  116  sees.  2,  3,  as  endorsers  for  the  full  amount  of  the 
note,  but  must  sue  each  separately  in  a  special  action  for  his  share  of 
the  contribution. 

Held,  also,  that  the  Act  does  not  refer  to  partnership  transactions. 
Qucere,  whether  the  endorsement  as  made  by  the  manager  was  sufficient. 

Action  on  a  promissory  note,  dated  the  29th  of  Novem- 
ber, 1879,  made  by  B.  B.  Osier,  President,  and  A.  H. 
Armstrong,  Secretary,  who  thereby  promised  to  pay  to 
the  order  of  B.  B.  Osier,  William  Lynn  Smart,  and  the 
defendants,  John  Riddel,  and  Alexander  Mclnnes,  one  day 
after  date,  the  sum  of  $0,200,  and  the  said  payees  endorsed 
the  same  to  the  Canadian  Bank  of  Commerce,  who  en- 
dorsed it  to  the  plaintiff. 

Common  counts  were  added. 

Pleas  : 

To  the  first  count:  1.  A  denial  of  endorsement  by  the 
bank. 

2.  Denial  that  plaintiff  was  the  lawful  holder. 

3.  That  while  the  note  was  held  by  the  bank  it  was 
paid  by  the  parties  thereto,  and  the  plaintiff  afterwards 
took  the  note  without  paying  any  value  therefor  after  the 
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same  became  due,  and  with  notice  that  it  had  been  paid 
and  satisfied. 

4.  That  the  payees  paid  the  bank  while  the  bank  held 
the  note ;  and  they,  the  payees,  became,  and  were,  and  are 
now  the  lawful  holders  of  the  note. 

5.  To  the  common  counts  :  never  indebted. 

6.  [Supposed  to  be  to  the  first  count.]  That  the  promis- 
sory note  was  as  between  the  makers  and  endorsers,payable 
by  the  endorsers,  who  endorsed  it  as  part  of  a  partnership 
between  them  in  respect  of  the  completion  of  the  Hamilton 
and  Dundas  Street  Railway,  and  the  affairs  of  the  said 
joint  undertaking  were  unsettled,  and  divers  other  obliga- 
tions were  then  outstanding  for  which  the  endorsers  were 
jointly  liable :  that  the  note  was  paid  at  maturity  by 
William  Lynn  Smart  and  B.  B.  Osier,  two  of  the  endorsers, 
and  such  payment  forms  part  of  their  contribution  to  the 
said  joint  undertaking,  and  the  said  William  Lynn  Smart 
and  B.  B.  Osier  have  no  other  or  greater  rights  in  respect 
of  such  payment  than  for  contribution  between  the  said 
endorsers  on  the  settlement  of  the  affairs  of  the  said  joint 
undertaking  ;  and  the  plaintiff  took  and  accepted  the  said 
note  after  it  became  due,  and  with  notice  of  the  facts  above 
set  forth,  and  never  had  any  value  or  consideration  there- 
for, and  now  holds  the  same  as  a  trustee  for  and  on  behalf 
of  the  said  William  Lynn  Smart.  Issue. 

The  cause  was  tried  with  a  jury  at  the  last  Spring 
Assizes  held  at  Hamilton,  before  his  honour  J.  S.  Sinclair, 
Judge  of  the  County  Court,  sitting  for  Morrison,  J.  A. 

One  of  the  chief  points  of  contest  at  the  trial  was, 
whether  the  endorsement  by  the  bank  to  the  plaintiff  was 
made  before  or  after  banking  hours,  3  p.m.,  on  the  day  the 
note  fell  due. 

Mr.  Wink,  the  plaintiff 's  attorney,  said  :  "  The  note 
first  came  into  my  hands  sometime  before  three  o'clock 
on  the  last  day  of  grace.  It  was  handed  to  me  as  Mr. 
Small's  attorney,  with  the  object,  if  the  note  were  not  paid, 
of  protesting  it.  I  protested  it  the  same  day.  Mr.  Charles, 
the  manager  of  the  Canadian  Bank  of  Commerce  at  Dun- 


SMALL  V.  EIDDEL  ET  AL. 


375 


das,  handed  me  the  note.  He  wrote  the  endorsement, 
'  Pay  to  John  Small,  or  order,  D.  Hughes  Charles,  man- 
ager.' I  am  certain  it  was  before  three  o'clock.  I  went 
in  at  the  front  door.  I  went  in  at  the  side  door  the  next 
time  I  came  to  the  bank  for  some  bonds.  I  had  the  note 
away  in  my  office  before  the  bank  closed  on  that  day,  and 
I  sent  it  down  for  presentment.  I  had  the  note  one  hour 
at  least  before  it  was  protested."  The  witness  throughout 
was  quite  positive  he  was  at  the  bank  before  three 
o'clock. 

Mr.  Charles,  the  manager  of  the  bank,  and  Mr.  Gwyn,  a 
barrister  at  Dundas,  and  the  notary  who  protests  the  notes 
and  bills  for  the  bank,  each  swore  positively  that  it  was 
past  three  o'clock  when  Mr.  Wink  came  to  the  bank,  and 
that  the  endorsation  was  made  to  the  plaintiff  after  that 
hour. 

It  appeared,  however,  that  Mr.  Osier  had  before  that  hour 
paid  $2,000  on  account  of  the  note,  and  that  Mr.  Smart 
before  that  time  had  paid  the  remaining  sum  of  $4,200  to 
the  bank,  then  the  holders  of  the  note. 

Mr.  Smart  said  that  he  had  told  Mr.  Charles,  the 
manager  of  the  bank,  upon  the  morning  of  the  day  the 
note  fell  due,  he  wanted  the  note  endorsed  to  Mr.  Small 
when  the  money  was  paid,  and  Mr.  Gwyn  said  Mr. 
Charles  handed  him  the  note  to  endorse  in  the  name  of 
Mr.  Small.  Before  three  o'clock  the  bank  it  appeared 
were  the  holders  of  the  note  for  Mr.  Small. 

The  evidence  shewed  that  Mr.  Smart  from  his  own  means 
paid  the  $4,200  as  a  gift  to  Mr.  Small  of  that  sum  and  of 
the  note,  so  far  as  it  represented  that  sum,  and  that  he 
paid  the  money  to  get  a  transfer  of  the  note,  and  not  in 
discharge  of  it. 

He  said  :  "I  mean  to  say  that  these  notes  are  as  much 
John  Small's  as  the  watch  in  your  pocket  is  your  own. 
John  Small  gave  nothing  for  them.  I  have  no  interest  in 
the  subject  matter  of  this.  If  he  gets  this  money  he  may 
keep  it.  That  is  the  truth.  I  mean  it.  I  do  not  go  back 
from  my  word.    Mr.  Small  becomes  the  owner  by  a  volun- 
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tary  gift  on  my  part.  I  thought  he  could  handle  these 
men  better  than  I  could." 

The  plaintiff,  in  the  examination  put  in,  said  :  "  I  have 
never  advanced  any  money  for  the  note.  Never  heard  of 
the  note  until  Mr.  Smart  told  me  he  had  retired  this  note 
and  another  note  in  my  name.  I  claim  to  be  the  absolute 
owner  of  the  note.  I  am  not  the  trustee  of  Mr.  Smart  in 
this  matter  that  I  am  aware  of.  I  am  beneficially  entitled 
to  any  advantage  that  may  accrue  from  this  suit.  I  never 
paid  any  money  on  this  or  any  other  of  the  notes  sued  on. 
I  don't  expect  to  pay  anything;  did  not  know  prior  to 
their  being  retired  that  they  were  going  to  be  retired  in 
my  name." 

The  jury,  under  the  questions  submitted  to  them,  found 
a  verdict  for  the  defendants. 

In  Michaelmas  Term,  November  25,  1880,  Ferguson, 
Q.  C,  obtained  a  rule  calling  on  the  defendants  to  shew 
cause  why  the  verdict  for  them  should  not  be  set  aside 
and  a  new  trial  had  between  the  parties,  on  the  ground 
that  the  verdict  was  contrary  to-law  and  evidence,  because 
it  was  proved  the  plaintiff  derived  a  good  title  to  the  note 
from  the  Bank  of  Commerce,  who  were  the  lawful  holders 
of  the  same  at  the  time  they  so  endorsed  it  to  the  plaintiff, 
and  because  each  of  the  issues  should  have  been  found  for 
the  plaintiff ;  and  because  the  verdict  was  against  the  weight 
of  evidence ;  and  on  the  ground  of  surprise,  as  stated  in  the 
affidavits  filed  ;  or  why  judgment  for  the  plaintiff  should 
not  be  entered,  notwithstanding  the  said  verdict,  on  the 
grounds  aforesaid,  and  because  the  findings  against  the 
plaintiff  are  in  respect  of  matters  which  are  not  material. 

The  surprise  stated  was  that  the  plaintiff  did  not  think  the 
defendants  would  attempt  to  prove  that  the  note  was  not 
delivered  to  Wink  by  the  manager  of  the  bank  for  Mr. 
Small  till  after  banking  hours,  the  day  the  note  was  pay- 
able. 

Francis  P.  Hawes,  a  Division  Court  bailiff  of  Dundas, 
said  he  was  in  Mr.  Wink's  office  that  day  about  two 
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o'clock,  and  he  saw  a  note  for  $6,200  payable  at  one  day, 
in  the  hands  of  Mr.  Wink. 

Mr.  Herald,  a  law  student  in  the  office  of  Mr.  Wink,  said : 
*  On  the  third  of  December  Mr.  Wink  said  in  the  office, 
about  two  o'clock,  that  he  had  got  a  large  note  which  it 
would  be  likely  would  have  to  be  protested  that  afternoon, 
and  that  he  prepared  the  protest  that  afternoon.  The 
affidavit  of  Mr.  Wink  repeated  what  he  before  said. 

The  affidavits  of  Mr.  Hughes  and  Mr.  Gwyn  did  the 
like.  Mr.  Oheckly,  a  clerk  in  the  bank,  says  it  was  past 
three  o'clock  when  Mr.  Wink  called  at  the  bank. 

In  this  term,  December  8,  1880,  Bruce  (of  Hamilton) 
shewed  cause.  Smart,  with  the  three  others  engaged 
to  become  liable  for  about  $23,000.  The  expenditure 
came  to  about  $45,000.  Smart,  who  has  one-third 
share  in  that  venture,  has  over-paid  his  proportion 
by  about  $1,300,  if  he  retains  the  bonds  he  has  for 
$2,300,  but  if  he  gives  them  up  he  will  have  overpaid 
his  proportion  by  $3,600.  Osier,  who  has  one-third 
share,  has  overpaid  his  proportion  by  about  $500 ;  and 
Riddel  and  Mclnnes,  who  have  the  remaining  third 
share,  have  not  paid  their  proportion  by  the  amounts 
which  the  others  have  overpaid ;  yet  Smart  is  suing  for 
the  whole  sum  of  $6,200.  The  defendants  are  willing  to 
pay  the  $1,300  to  Smart  if  he  retains  the  bonds,  or  the 
$3,600  if  he  will  give  them  up.  The  evidence  shewed  that 
the  plaintiff  is  a  holder  without  value,  and  that  he  got  the 
note  after  it  was  due,  got  it  as  a  gift  from  Smart ;  he  must 
therefore  stand  in  Smart's  position,  and  that  is  as  a  co- 
partner of  the  other  three.  The  endorsement  by  Charles, 
the  manager  of  the  bank,  in  his  own  name,  although  as 
manager,  is  not  an  endorsement  by  the  bank.  It  is  not 
under  seal,  and  if  a  seal  is  not  necessary  it  is  not  in  the 
name  of  the  bank,  and  no  authority  from  the  bank  to 
Charles  is  proved  :  Bateman  v.  Mid-  Wales  B.  W.  Co.,  L.  R. 
1  C.  P.  499,  510,  22  Vic.  ch.  131,  sees.  31,  32,  33  ;  Bank  of 
Upper  Canada  v.  Ruttan,  22  U.  C.  R.  451  ;  Denton  v. 
Peters,  L.  R.  5  Q.  B.  475.  The  plaintiff  has  clearly  no 
48 — vol.  xxxi  c.p. 
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right  of  action:  Emmett  v.  Tottenham,  8  Ex.  884;  Byles  on 
Bills,  13th  ed.,  153,  255;  Chalmers's  Dig.  of  Decisions  on 
Notes,  &c,  95,  102,  106.  The  evidence  shews  the  payees 
are  the  persons  who  are  primarily  liable  on  this  note,  and 
payment  in  such  a  case  by  one  of  them  is  a  discharge  of 
the  debt. 

Ferguson,  Q.  C,  contra.  The  note  sued  upon  is  the 
renewal,  after  part  payment  of  a  larger  one,  for  nearly 
$12,000,  and  of  that  larger  sum  Smart  has  paid  the  whole 
with  the  exception  of  the  $2,000  paid  upon  it  by  Osier. 
The  plaintiff  does  not  claim  the  $2,000  which  was  paid  by 
Osier  upon  the  note  sued  on,  but  he  is  entitled  to  recover 
from  the  two  defendants  the  $4,200  which  Smart  has  paid 
upon  it.  The  plaintiff  is  entitled  to  sue  upon  the  note, 
although  he  has  it  only  by  the  gift  of  Smart,  because  the 
latter  gave  full  value  for  it,  not  for  the  purpose  of  extin- 
guishing the  debt,  but  in  order  that  he  might  transfer  a 
title  to  the  plaintiff,  and  the  note  was  specially  endorsed 
to  the  plaintiff,  and  was  by  the  account  of  one  of  the  de- 
fendants' witnesses  delivered  by  the  bank  to  the  plaintiff's 
attorney  to  be  protested  by  him  in  the  plaintiff's  name, 
and  it  was  done.  There  was  no  evidence  of  the  plaintiff 
being  a  trustee  of  Smart.  He  is  the  donee  and  absolute 
owner  of  the  note  ;  but  even  as  a  trustee,  he  may  maintain 
this  action  as  well  by  reason  of  the  endorsement  to  him  as 
by  force  of  the  R.  S.  O.  ch.  116,  and  as  the  assignee  by 
endorsement  of  this  note  he  may  sue  upon  the  declaration 
as  at  present  framed,  and  recover  whatever  Smart  his- 
assignor  could  have  recovered  :  Story  on  Agency,  7th  ed.y. 
sec.  114;  Morse  on  Banks  and  Banking,  78. 

December  31,  1880.  Wilson,  C.  J. — Whether  the  plain- 
tiff got  the  note  before  or  after  three  o'clock  upon  the  day 
of  the  maturity  of  the  promissory  note,  which  was  lying  at 
the  bank  at  Dundas,  and  was  then  in  possession  of  the 
bank,  and  was  payable  there,  does  not  appear  to  me  to  be 
of  much  consequence. 

We  are  assuming,  as  the  parties  did  on  the  argument,. 
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that  presentation  at  the  bank  where  it  might  be  presented 
was  a  good  presentation,  and  that  a  failure  to  pay  within 
the  known  and  customary  banking  hours  would  be  a  de- 
fault by  the  parties  who  were  primarily  liable.  A  protest 
immediately  after  that  hour  would  be  a  valid  protest  of 
and  for  default,  and  would  be  evidence  of  default. 

The  evidence  shewed  that  the  payees  and  indorsers 
were  the  parties/  primarily  liable  upon  the  note.  The 
evidence  further  shewed  that  Mr.  Osier  had  paid  $2,000 
upon  the  note  before  three  o'clock  of  the  last  day  of  grace, 
and  that  Mr.  Smart  on  the  same  day  paid  the  remaining 
$4,200  of  it  before  that  hour  also.  The  note  was  after  such 
payment  no  longer  the  property  of  the  bank,  but  the 
property  of  the  payers  of  it,  or  of  any  one  for  whom  the 
payment  was  made.  It  was  held  by  the  bank  for  such 
person  or  persons. 

As  no  claim  is  now  made  for  the  $2,000  paid  by  Mr. 
Osier,  we  may  in  some  respects  deal  with  the  case  as  if  the 
$4,200  were  the  amount  of  the  note,  and  the  full  face  of 
the  note  had  been  paid  by  Mr.  Smart. 

The  note  then,  by  such  payment,  became  the  property 
of  Mr.  Smart  or  his  transferee,  the  plaintiff. 

It  appeared  the  bank,  before  three  o'clock,  had  received 
instructions  from  Mr.  Smart  to  hold  the  note  for  the  plain- 
tiff, and  had  assented  to  do  so ;  and  the  note  was  delivered 
by  the  bank  under  such  instructions  to  Mr.  Wink,  the 
agent  of  the  plaintiff,  for  him.  Whether  that  was  after 
three  o'clock  or  not,  as  we  have  said,  can  make  no  differ- 
ence, because  the  note  was  the  plaintiff's  property  before 
that  hour. 

The  evidence  leads  to  the  conclusion,  that  the  payment 
made  by  Mr.  Smart  was  in  his  own  discharge.  He  was  a 
party  to  the  note,  and  he  was  threatened  with  a  suit  upon 
it,  and  he  paid  it.  He  made  a  gift  of  the  note  to  the 
plaintiff  because,  as  he  said,  "  I  thought  he  could  handle 
these  men  better  than  I  could" — these  men  being  the 
other  three  payees  and  indorsers.  He  was  asked :  "  Did 
you  also  make  Mr.  Small  a  gift  of  the  $11,200  note  ? 


380     COMMON  PLEAS,  MICHAELMAS  TERM,  44  VIC,  1880- 

Answer.  Yes.  I  hope  he  will  recover  it.  I  did  not  tell  him 
I  had  generously  given  him  $18,000,  because  I  think  they 
do  not  represent  $18,000.  Q.  But  if  he  recovers  that 
amount?  Answer.  I  don't  think  he  can.  I  think  he 
ought  to  recover  altogether  about  $8,000 ;  that  is  my 
opinion  about  it ;  that  would  be  fair.  If  the  things  had 
been  carried  out  as  they  should  have  been  I  should  have  to 
pay  $4,000  out  of  the  $12,000,  and  the  other  people  ought 
to  pay  the  other  $8,000.  That  is  the  equity  of  the  case. 
I  am  not  asking  the  whole.  If  they  had  been  honest 
men  they  would  not  have  necessitated  anything  of  this 
sort.  I  say  in  fair  equity  he  ought  to  recover  $8,000. 
The  plaintiff  knew  nothing  of  the  gift  I  made  to  him." 
And  he  gave,  as  we  would  suppose,  nothing  for  the  gift. 
The  plaintiff  took  the  note  therefore  with  just  such  rights 
to  it,  and  the  money  to  be  paid  by  it,  as  Mr.  Smart  the 
donor  of  the  note  himself  had. 

Mr.  Smart's  position  may  be  stated  generally  as  follows  : 
The  four  payees  and  indorsers  of  the  promissory  note 
were  and  are  the  chief  shareholders  of  the  stock  of  the 
Hamilton  and  Dundas  Street  Railway.  For  the  purposes 
of  the  adventure  they  agreed  to  raise  about  $23,000 
among  themselves  for  the  benefit  of  the  company,  under 
the  borrowing  powers  which  the  company  possessed,  and 
for  that  purpose  they  formed  a  syndicate,  each  representa- 
tive of  it  contributing  the  agreed  proportion.  That  pro- 
portion was,  Mr.  Smart  was  to  hold  one-third  of  the 
interest  in  in  it,  Mr.  Osier  one-third,  and  each  of  the  two 
defendants  one-sixth.  The  sum  of  $23,000  proved  to  be 
inadequate  for  the  purpose  contemplated,  a  not  very  ex- 
traordinary occurrence  in  adventures  of  the  kind,  and  the 
amount  actually  raised  was  altogether  about  $45,000.  A 
note  for  $11,200  was  the  last  debt  of  the  syndicate  out- 
standing before  giving  the  note  now  sued  upon,  and  that 
larger  note  was  arranged  by  a  payment  on  account,  and 
the  making  of  the  present  note  of  $6,200  for  the  balance. 
Mr.  Smart  complains  that  the  note  now  in  suit  has  been  used 
and  was  issued  by  his  associates  in  the  syndicate  fraudu- 
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lently,  to  compel  him  to  pay  money  which  he  ought  not 
to  pay ;  and  he  asserts  he  has  already  paid  about  $8,000  be- 
yond any  sum  he  should  rightfully  be  made  liable  for.  On 
the  other  hand,  it  is  said  if  he  retain  bonds  which  he  has 
to  the  amount  of  $2,300,  he  is  now  only  $1,300  or  there- 
abouts in  advance  of  his  due  proportion  and  Mr.  Osier  is 
in  advance  to  about  the  sum  of  $500,  and  the  now  defen- 
dants will  owe  the  joint  amount  of  these  over-payments 
by  their  associates,  which  sum  they  offer  to  pay. 

These  facts  shew  there  is  a  dispute  between  the  mem- 
bers of  the  syndicate  as  to  the  true  state  of  their  accounts. 
And  it  is  not  surprising  the  jury  should  have  thought  this 
suit  was  in  fact  the  suit  of  Mr.  Smart,  carried  on  in  the 
name  of  Mr.  Small  to  compel  payment  of  the  note  in  part 
settlement  of  the  claim  which  Mr.  Smart  asserts  he  has 
against  the  other  members  of  the  syndicate,  especially  when 
Mr.  Smart  said  he  made  the  gift  of  the-  note  to  Mr.  Small, 
because  he  "  could  handle  these  men  better  than  I  could," 
for  it  certainly  does  appear  Mr.  Small  is  fighting  the 
partnership  battle  of  and  for  Mr.  Smart  with  his  co- 
partners. 

In  that  view  of  the  case  the  third  plea  is  proved,  strik- 
ing out  the  words  after  the  same  became  due. 

The  fourth  plea  is  proved  as  it  stands,  and  the  sixth  or 
last  plea  is  proved,  striking  out  the  words  after  the  same 
became  due. 

The  jury  have  found  that  the  note  was  not  delivered  to 
Mr.  Wink  till  after  banking  hours.  That  on  the  evidence 
may  be  sustained,  but  it  seems  not  to  be  material,  for  the 
reason  before  stated,  whether  it  was  before  or  after  that 
hour. 

In  the  present  action  the  plaintiff  can,  upon  the  special 
count,  take  only  the  rights  of  Mr.  Smart  in  any  event,  and 
under  the  facts  in  the  sixth  plea  mentioned,  Mr.  Smart 
cannot  sue  his  co-partners,  or  any  of  them,  at  law ;  nor  can 
he  sue  upon  the  note  as  an  equitable  claim  without  mak- 
ing all  his  partners  parties,  and  taking  the  accounts  of  the 
partnership. 
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It  was  argued  by  Mr.  Ferguson  that  the  plaintiff  could 
also  sue  upon  the  note  for  contribution  under  the  E.  S  0. 
ch.  116,  sees.  2,  3,  4. 

If  this  were  plainly  a  case  for  contribution  within  the 
statute  Mr.  Smart  could  not,  in  my  opinion,  recover  that 
contribution  in  the  form  in  which  he  has  stated  his  claim 
in  the  first  count. 

The  first  objection  is,  that  he  should  have  sued  each  of 
the  defendants  by  himself  for  his  own  several  share  of  the 
contribution, and  not  the  two  jointly ;  and  the  next  objection 
is,  that  he  should  not  have  sued  in  the  character  of  indorsee 
and  demanded  from  them  payment  of  the  note,  and  the 
whole  amount  of  it.  He  should  have  sued  upon  a  special 
count,  stating  his  claim  for  contribution  to  be  upon  and  in 
respect  of  the  note,  but  in  that  case  the  note  would  be 
rather  inducement  to  the  cause  of  action,  than  the  cause 
of  action  itself.  Or  he  should  sue  the  several  parties  in 
separate  actions  upon  the  count  for  money  paid  to  the  use 
of  the  several  parties  at  their  request.  On  such  a  general 
count  the  special  facts  ma^  be  given  in  evidence. 

The  plaintiff,  however-,  can  recover  only  according  to 
the  rights  and  interests  of  Mr.  Smart  by  the  fourth  section 
of  the  statute  referred  to. 

But,  in  my  opinion  that  Act  does  in  no  way  relate  to 
partnership  transactions.  It  does  not  authorize  one  partner, 
upon  paying  a  debt  of  the  partnership,  to  assign  that  debt 
to  another  for  the  purpose  of  suing  the  other  co-partners  for 
their  several  contributions  to  the  partner  who  has  paid  that 
debt.  The  effect  of  such  a  construction  of  the  statute 
would  necessitate  the  taking  of  the  partnership  accounts 
in  every  case,  even  in  the  pettiest  transactions,  a  proceeding 
which  no  partnership  could  stand,  and  which  would  break 
up  or  ruin  the  wealthiest  and  most  prosperous  association. 

This  action  cannot  be  maintained  upon  the  evidence 
in  this  case  under  that  statute,  or  at  common  law,  or  in 
equity. 

It  is  not  said  that  in  no  case  can  a  partner  sue  another 
partner  for  contribution,  but  in  that  case  it  must  be  for  or 
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in  respect  of  dealiags  which  are  collateral  to  the  partner- 
ship, but  not  for  a  direct  partnership  transaction  such  as 
this  manifestly  is :  Boulter  v.  Peplow,  9  C.  B.  493 ;  Batard 
v.  Haives,  2  E.  &  B.  287. 

It  was  argued  by  Mr.  Bruce  that  the  manager  of  the 
bank  had  no  power  on  an  endorsation  to  "  The  Canadian 
Bank  of  Commerce  or  order,"  to  endorse  it  "  D.  Hughes 
Charles,  Manager."  The  endorsement  it  was  said,  should 
have  been  by  and  in  the  name  of  the  bank,  under  the  cor- 
porate seal,  or  at  least  with  the  name  of  the  manager 
superadded  to  the  bank  name.  It  is  not  necessary  we 
should  determine  that  question  from  the  view  we  take  of 
the  other  points  of  the  case. 

It  may  be  that  Mr.  Smart  felt  annoyed  if  the  fact  be  as 
he  said  it  was,  that  a  blank  document  given  some  months 
before  the  date  of  this  note,  was  issued  on  the  29th  of 
November,  and  made  payable  one  day  after  date  without 
his  knowledge  or  consent,  and  of  which  he  first  had  know- 
ledge on  the  last  day  of  grace,  when  he  was  threatened 
with  an  action  before  it  was  due,  that  he  would  be  sued 
upon  it  if  he  did  not  pay  it  that  day.  But  we  cannot 
reach  these  private  matters,  and  we  have  no  reason  to 
think  that  there  can  be  any  ultimate  loss  to  any  of  the 
parties  concerned.  That,  however,  may  depend  upon  the 
open  and  confidential  manner  in  which  partnership  affairs 
ought  to  be,  and  can  only  be  conducted  with  advantage. 
It  is  very  probable  that  a  friendly  conference  may  settle 
all  these  differences  better  in  every  respect  than  any 
litigation. 

We  must  discharge  the  rule. 

Galt,  J.,  concurred. 

Osler,  J.,  was  not  present  at  the  argument,  and  took  no 
part  in  the  judgment. 

Rule  discharged. 
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Eeid  v.  Maybe  e. 

Malicious  arrest — False  pretence — Bona  fides — Termination  of  proceedings 
—Backing  warrant— 32  &  33  Vic.  ch.  30.  sec.  23,  D.,  Sched.  K. 

In  July,  1878.  on  returning  with  the  defendant  from  cashing  a  draft  which 
the  plaintiff  had  received  from  Scotland,  the  plaintiff  boasted  to  defen- 
dant that  he  was  going  to  get  very  much  larger  remittances  in  May, 
1879,  and  1880,  but  there  was  nothing  to  shew  that  that  statement  was 
made  with  a  view  to  obtaining  credit.  Nearly  the  whole  of  the  pro- 
ceeds of  the  draft,  after  paying  defendant  an  account  then  due  for 
goods  obtained,  was  deposited  with  the  defendant,  the  plaintiff  continu- 
ing to  deal  with  him  until  not  only  the  whole  of  this  sum  was  absorbed, 
but  a  further  indebtedness  had  been  incurred.  The  defendant  caused 
a  warrant  to  be  issued  to  arrest  the  plaintiff  for  obtaining  goods  by 
false  pretences,  though  with  the  real  object  of  obtaining  a  settlement  of 
his  account.  After  the  plaintiff  was  arrested  and  brought  before  the 
magistrate  he  was  allowed  to  go  on  his  own  recognizance  to  appear 
next  day,  but  being  unwell  he  could  not  appear,  and  the  charge  not 
being  pressed  by  the  defendant,  and  the  magistrate  not  thinking  there 
was  sufficient  evidence  to  commit,  the  matter  was  allowed  to  drop. 

Held,  that  though  the  evidence  shewed  that  the  charge  was  not  legally 
sustainable,  yet,  if  the   defendant  acted  bona  fide,  which  was  a 
matter  for  the  jury,  he  would  be  justified  in  prosecuting. 
Held,  also,  that  it  sufficiently  appeared  that  the  prosecution  had  ter- 
minated. 

The  warrant  was  issued  in  the  United  Counties  of  Northumberland  and  Dur- 
ham, and  was  endorsed  by  a  magistrate  in  the  county  of  Peterborough, 
"  This  is  to  certify  that  I  have  endored  this  warrant,  to  be  executed 
in  the  county  of  Peterborough,"  but  there  was  no  proof  of  the  hand- 
writing of  the  Justice  who  issued  the  warrant,  or  recital  of  such  proof, 
as  required  by  32  &  33  Vic.  ch.  30,  sec.  23,  D.,  Sched.  K. 

Held,  that  the  warrant  was  therefoie  defective  and  the  arrest  illegal,  for 
which  the  defendant  was  liable  in  trespass. 

Under  the  circumstances,  a  verdict  having  been  entered  for  the  defen- 
dant, a  new  trial  was  ordered. 

Declaration.  First  count:  For  assault,  battery,  and 
giving  the  plaintiff  into  the  custody  of  a  constable,  and 
causing  the  plaintiff  to  be  imprisoned  and  brought  before 
two  Justices  of  the  Peace. 

Second  count :  For  malicious  arrest  and  imprisonment 
under  a  warrant  on  a  charge  of  felony.  [There  was  no 
such  charge.  The  count  therefore  need  not  be  further 
noticed.] 

Third  count :  For  falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause,  assaulting  and  beating 
the  plaintiff,  and  giving  him  into  custody  to  a  constable, 
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and  causing  him  to  be  arrested  and  brought  in  custody 
before  two  Justices  of  the  Peace,  and  to  be  examined  before 
the  said  Justices  touching  and  concerning  a  false  and  pre- 
tended charge  and  crime  of  having  on  divers  times  and 
occasions  obtained  goods  from  the  defendant  under  false 
pre  tences. 

Fourth  count :  For  malicious  arrest,  imprisonment,  and 
prosecution^in  the  usual  form,  on  a  charge  that  the  plaintiff 
had  obtained  goods  by  false  pretences  from  the  defendant, 
and  alleging  that  the  two  Justices  of  the  Peace  before 
whom  the  plaintiff  was  brought,  after  examination  of  the 
said  charge  dismissed  the  charge,  and  the  said  prosecution 
was  terminated,  and  the  plaintiff  was  discharged  from  cus- 
tody under  the  said  charge. 

The  fifth  and  sixth  counts,  which  were  in  slander,  are 
not  in  question. 

Pleas :  1.  To  the  whole  declaration  :  not  guilty. 

2.  This  was  to  the  second  count,  but  it  is  immaterial, 
as  nothing  turns  on  that  count. 

3.  To  the  fourth  count :  traverse  that  the  prosecution 
was  terminated  and  the  plaintiff  discharged.  Issue. 

The  cause  was  tried  before  Patterson  J. A.,  and  a  jury,  at 
Cobourg,  at  the  Fall  Assizes  of  1880. 

A  great  deal  of  evidence  was  given,  from  which  it 
appeared  the  plaintiff  had  obtained  goods  from  the  defen- 
dant at  different  times  to  a  large  amount,  and  that  there 
was  a  balance  still  owing  to  the  defendant,  as  he  said, 
of  upwards  of  $1,000.  The  defendant  alleged  that  the 
credit  for  these  goods  had  been  obtained  by  the  plaintiff 
upon  false  pretences. 

The  defendant's  own  account  of  the  transaction  as  to  the 
false  pretences  was  as  follows:  "  On  the  9th  of  July,  1878, 1 
went  to  Colborne  with  the  plaintiff  for  the  purpose  of  cashing 
a  draft,"  (for  about  $7«0,  which  the  plaintiff'  was  entitled  to 
receive,  which  had  been  transmitted  to  him  from  Scotland.) 
"He  said  on  returning  home  that  this  was  not  all.  He  said 
this  is  only  a  part  payment,  he  was  to  get  £750  on  the  1st 
of  May,  1879,  and  £750  on  the  1st  of  May,  1880,  and  these 
49 — VOL.  XXXI  CP. 
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intalments  were  to  draw  five  per  cent,  interest.  He  ex- 
plained he  was  to  get  this  from  Stranroy  in  Scotland,  the 
same  place  he  got  this  money  from,  and  that  this  was  only 
the  cash  payment  on  the  land.  He  said  Mr.  Payne  read 
this  document  out  to  him.  I  said, '  Old  man  this  will  make 
you  comfortable  in  your  old  days.'  Payne  is  the  lawyer  in 
Colborne.  £1,500  sterling,  we  all  thought  it  a  very  nice 
little  thing.  He  said  this  was  to  come  from  Stranroy,  in 
Scotland.  That  is  part  of  the  conversation  that  took  place 
between  us,  and  that  is  all  the  representation  he  made  to 
me  about  the  property.  In  consequence  of  these  repre- 
sentations I  give  him  you  may  say  unlimited  credit.  I 
accommodated  him  in  every  shape  I  could.  $1,000  is  still 
due  to  me  by  him  after  crediting  him  with  all  moneys  on 
account." 

The  evidence  for  the  plaintiff  was  to  the  effect  that  the 
defendant  pressed  him,  the  plaintiff,  to  deal  with  him,  and 
that  he,  the  defendant,  would  give  him  as  much  for  his 
money  as  any  one  would. 

The  defendant  did  not  say  the  plaintiff  asked  credit 
from  him  at  any  time,  although  he  dealt  with  the  defen- 
dant and  got  credit  to  a  large  amount. 

The  money,  say  $760,  which  the  plaintiff  got  at  Colborne 
with  the  defendant  was  applied  as  follows:  The  plaintiff 
paid  the  claim  which  the  defendant  then  had  against  him,  to 
the  amount  of  about  $260,  and  he  left  with  the  defendant 
about  $445.  By  the  30th  of  August,  1878,  the  plaintiff  had 
got  the  benefit  of  that  $445,  excepting  $100  which  had 
been  lent  by  the  plaintiff  to  one  Snodgrass;  and  that  note 
the  defendant  gave  the  plaintiff  credit  for  upon  the  account 
which  was  run  from  the  30th  of  August,  1878  up  to  the 
14th  of  April,  1879,  at  which  day  the  defendant  said  the 
plaintiff  owed  him  $614. 

The  evidence  shewed  that  one  Kennedy,  of  the  united 
counties  of  Northumberland  and  Durham,  issued  the  war- 
rant at  Wark worth  village  in  these  counties,  and  that  it 
was  backed  by  a  magistrate  for  the  county  of  Peterborough, 
in  which  latter  county  the  plaintiff  was  arrested,  as  fol- 
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lows  :  "  This  is  to  certify  that  I  have  endorsed  the  warrant 
to  be  executed  in  the  county  of  Peterborough.  Hugh 
Drain,  J.  P.,  for  the  county  of  Peterborough." 

The  evidence,  it  was  not  denied,  shewed  express  malice 
on  the  part  of  the  defendant,  and  that  he  made  the  criminal 
charge  against  the  plaintiff  in  order  to  collect  his  account 
against  him. 

It  appeared  that  after  the  plaintiff  was  arrested  and 
brought  before  the  magistrate,  he  was  allowed  to  go  on  his 
own  recognizance  to  appear  next  day.  The  next  day  he 
was  unwell,  and  could  not  appear,  and  the  charge  not  being 
pressed  by  the  defendant  or  the  magistrate,  and  the 
magistrate  said  he  did  not  commit  the  plaintiff,  because  he 
did  not  think  there  was  sufficient  evidence  to  commit,  and 
thing  was  allowed  to  drop. 

At  the  close  of  the  plaintiff's  case  the  counsel  for  the 
defendant  contended  in  effect  as  follows  :  As  to  the  first 
count  the  case  was  not  proved,  for  there  was  no  direct 
personal  interference  of  the  defendant  with  the  arrest  of 
the  plaintiff.  That  the  third  count  was  not  proved,  for 
the  same  reason  as  that  objected  against  the  first  count 
That  the  fourth  count  was  not  proved :  that  there  was  no 
evidence  that  the  prosecution  was  terminated,  and  no 
proof  given  of  a  want  of  reasonable  and  probable  cause. 

The  learned  J udge  was  of  opinion  that  the  first  count, 
charging  a  trespass  simply,  was  not  proved  :  that  the 
issue  of  the  warrant  and  the  delivery  of  it  to  the  constable 
were  the  acts  of  the  magistrate  :  that  the  act  of  telegraph- 
ing by  the  defendant  to  the  constable  to  anticipate  the 
attempt  which  the  defendant  was  told  was  being  made  to 
apprise  the  plaintiff  of  the  warrant  which  was  out,  in  order 
that  the  plaintiff  might  evade  the  arrest,  did  not  seem  to 
him  to  add  anything  to  the  liability,  if  any,  already  in- 
curred by  the  defendant  by  his  having  laid  the  information 
against  the  plaintiff;  and  that  the  evidence  as  to  the  defen- 
dant having  sent  Piatt  along  with  the  constable  who  had 
the  warrant,  shewed  that  Piatt  was  sent  for  the  purpose  only 
of  settling  the  matter  with  the  plaintiff,  if  he  could,  upon 
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his  being  arrested.  And  as  to  the  counts  requiring  proof 
of  the  absence  of  reasonable  and  probable  cause,  the  learned 
Judge  was  of  opinion  the  plaintiff  had  failed  to  maintain 
his  case  in  that  respect :  that  there  was  evidence  the 
plaintiff  had  spoken  of  more  money  to  come  from  Scotland, 
and  of  the  failure  of  the  City  of  Glasgow  Bank  as  the 
reason  why  it  had  not  come,  which  was  untrue  by  the 
plaintiff's  own  account.  But  because  there  was  no  evi- 
dence that  the  letters  from  Scotland,  which  the  defendant 
shewed  the  magistrate,  were  received  as  represented,  as  well 
as  for  other  reasons,  it  was  better  not  to  rule  at  that  stage 
on  the  question.  Leave  was  then  reserved  to  the  defen- 
dant to  move  upon  that  objection,  and  also  upon  the  point 
whether  the  prosecution  had  been  proved  to  be  legally 
terminated. 

The  defendant  then  called  witnesses ;  and  at  the  close  of 
the  evidence  the  counsel  argued  several  matters  again  be- 
fore the  learned  Judge,  who  said  :  "  On  the  same  ground 
on  which  I  held  the  first  count  not  sustained,  I  must  hold 
in  the  defendant's  favour  on  the  third  count  also. 

"Mr.  Kerr  (Tor  the  plaintiff)  urges  me  to  leave  the 
question  of  the  third  count  to  the  jury,  reserving  the  right 
to  move,  on  the  ground  that  the  action  of  tresspass  is  im- 
proper. I  decline,  principally  on  account  of  the  incon- 
venience of  asking  the  jury  to  assess  damages  on  the  two 
different  scales  appropriate  to  a  mere  trespass  and  to  a 
malicious  prosecution,  and  therefore  nonsuit  on  that 
count. 

"  As  to  the  reasonable  and  probable  cause,  I  think  the 
defendant  is  entitled  to  a  nonsuit,  but  I  do  not  now  so 
rule,  reserving  leave  to  the  defendant  to  move,  as  I  think 
it  better  to  take  the  jury's  verdict  on  certain  questions. 

"  For  the  same  reason  I  decline  to  give  effect  to  my 
opinion,  that  the  termination  of  the  prosecution  is  not 
shewn,  by  nonsuiting  as  Mr  Rose  urges  me  to  do." 

The  learned  J udge  then  submitted  the  following  ques- 
tions to  the  jury  : 

"  1.  Did  the  plaintiff  represent  to  the  defendant  in  July, 
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1878,  that  he  was  to  receive  a  further  remittance  from 
Scotland  in  the  spring  of  1879  ?    Answer.  Yes. 

"  2.  Was  that  representation  true  ?    Answer.  No. 

"  3.  Supposing  the  representation  to  be  true  in  fact,  did 
the  defendant  nevertheless  when  he  laid  the  information 
honestly  believe  that  it  was  untrue.  And  had  he 
reasonable  grounds  for  supposing  that  it  was  untrue  ? 

"4.  Was  the  defendant  induced,  by  the  representation 
that  a  further  remittance  was  to  come,  to  supply  the  goods, 
or  any  of  them,  to  the  plaintiff  or  members  of  his  family 
authorized  by  him  to  obtain  goods  from  the  defendant  ? 
Answer.  Yes. 

"  5.  If  the  first  question  is  answered  in  the  affirmative, 
then  if  you  do  not  answer  the  third  and  fourth  in  the 
affirmative,  say  what  damages  the  plaintiff  should  recover? 
Answer.    Damages  for  plaintiff,  $300. 

The  plaintiff's  counsel  asked  that  it  should  be  left  to 
the  jury  to  say,  "If  the  representation  was  made  by  the 
plaintiff  to  induce  the  defendant  to  part  with  his  goods?" 

The  learned  J udge  has  noted  : 

"  I  had  intended  to  ask  these  questions,  but  forbore, 
thinking  it  not  material  in  this  action,  though  it  would  be 
so  on  an  indictment.  The  only  question  is  reasonable  and 
probable  cause.  If  that  did  not  exist,  there  is  abundant 
evidence  of  express  malice  in  the  use  made  by  the  defen- 
dant of  the  prosecution  to  force  a  settlement  of  his 
account. 

"  I  enter  a  verdict  for  defendant." 

In  this  term,  November  16, 1880,  J.  W.  Kerr  (of  Cobourg) 
obtained  a  rule  calling  on  the  defendant  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  verdict  entered 
for  the  plaintiff  on  the  fourth  count,  and  for  the  damages 
assessed  thereon  of  $300 ;  in  that  the  answers  given  by 
the  jury  did  not  authorize  the  learned  Judge  to  enter  the 
verdict  for  the  defendant,  and  he  had  not  the  power  to  do 
so ;  or  why  a  new  trial  should  not  be  granted,  because  the 
verdict  was  contrary  to  law  and  evidence,  and  for  the  mis- 
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direction  and  nondirection  of  the  learned  Judge,  in 
refusing  to  put  the  question  to  the  jury  which  was  re- 
quired to  be  put ;  and  why  the  nonsuit  entered  on  the  first, 
second,  and  third  counts  should  not  be  set  aside,  as  there 
was  evidence  to  support  the  same,  and  the  nonsuit  was 
contrary  to  law  and  evidence. 

In  the  same  term,  November  25, 1880,  J.  E.  Rose  shewed 
cause.  There  was  no  interference  with  the  arrest.  The 
defendant  did  no  more  than  state  his  case  to  the  magistrate, 
leaving  him  to  put  the  law  in  motion.  The  magistrate 
thereupon  issued  a  warrant  for  the  arrest  of  the  plaintiff. 
The  officer  entrusted  with  the  warrant  was  therefore  com- 
pelled to  do  his  duty,  namely,  to  arrest  the  plaintiff.  The 
mere  direction  of  the  defendant  to  the  officer  would  not  be 
an  improper  interference.  In  such  a  case  the  defendant 
would  not  be  liable :  Broivn  v.  Chapman,  6  C.  B.  365  ; 
Buron  v.  Demnan,  2  Ex.  167.  The  laying  of  the  informa- 
tion, &c,  is  prima  facie  evidence  of  reasonable  and  probable 
cause,  and  this  must  be  rebutted  by  the  plaintiff  by  shew- 
ing that  there  was  a  want  of  reasonable  and  probable  cause. 
It  was  not  shewn  that  the  proceedings  before  the  magistrate 
were  terminated  before  this  suit  was  commenced,  as  is 
necessary  to  be  done.  The  defendant  was  entitled  to  main- 
tain the  verdict  as  to  the  trespass  counts  without  justifying. 
But  if  necessary  to  justify, leave  should  be  granted  to  amend: 
Taylor  on  Evidence,  7th  ed.,  p.  134 ;  Gilding  v.  Eyre,  10 
C.  P.  592 ;  Wilkinson  v.  Howel,  Moo.  &  M.  495 ;  Roscoes 
N.  P.,'  14th  ed.,  848. 

J.  W.  Kerr,  contra.  The  proceedings  were  shewn 
to  have  been  as  fully  terminated  as  they  could  be.  The 
defendant  did  not  press  the  charge,  and  the  magistrate, 
considering  there  was  not  sufficient  evidence  to  commit, 
the  matter  was  allowed  to  drop.  He  found  that  the  case 
had  fallen  through,  because  the  defendant  did  not  think  it 
worth  while  to  prosecute  it  any  further,  and  he  in  effect 
made  an  order  for  a  discharge.  He  did  not  draw  up  any 
formal  document,  as  none  is  required  by  the  statute ; 
Regina  v.  Morton,  19  C.  P.  1.    The  defendant  is  liable  on 
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the  trespass  counts,  and  cannot  justify,  because  he  put  the 
law  in  motion  and  framed  the  arrest,  and  his  own  agent  was 
present  at  it,  and  because  also  the  warrant  was  executed 
in  a  different  county  than  that  in  which  it  was  issued,  and 
it  was  not  duly  backed:  Munroe  v.  Abbott,  39  U.  C.  R.  78  ; 
Stephens  v.  Stephens,  24  C.  P.  424 ;  Friel  v.  Ferguson,  15 
C.  P.  584 ;  Patterson  v.  Scott,  38  U.  C.  R.  642,  644. 

December  31,  1880.  Wilson,  C.  J. — It  appears  to  us 
that,  although  the  plaintiff  did  represent  to  the  defendant 
in  July  1878,  he  was  to  receive  a  further  remittance  from 
Scotland  in  the  spring  of  1879,  as  we  have  no  doubt  he 
did,  there  was  no  ground  for  the  defendant  treating  it  as  a 
false  pretence — the  statement  being  entirely  false  in  fact — 
because  the  defendant  gave  the  plaintiff  goods  on  the  credit 
of  it  some  months  afterwards. 

The  statement  in  the  first  place  was  not  of  an  existing 
fact.  The  plaintiff  never  asked  for  goods  from  the  defen- 
dant upon  the  fact  of  that  statement  being  true.  The 
plaintiff,  in  July,  1878,  at  the  time  of  the  representation,, 
and  for  weeks  afterwards,  had  money  at  his  credit,  held 
by  the  defendant,  and  was  dealing  with  the  defendant, 
getting  goods  from  him,  and  after  the  absorption  of  the 
money  at  his  credit  he  kept  on  dealing  with  the  defendant. 
The  plaintiff  was  probably  boasting  in  July,  1878,  of  his 
great  expectations,  but  it  does  not  appear  he  was  doing  so 
for  the  purpose  of  inducing  the  defendant  to  trust  him  with 
goods  upon  these  statements  then  or  at  any  future  time ;; 
and  the  defendant  was  credulous  enough  to  believe  a  man 
who  was  then  getting  £150  sterling,  was  in  the  spring  after 
to  get  ten  times  that  amount  simply  because  he  said  so. 

The  defendant  had  no  legal  ground  of  charge  against  the1 
plaintiff,  but  I  am  inclined  to  think  if  he  honestly  believed 
he  had,  and  believed  also  that  the  case  was  one  of  false  pre- 
tences, he  would  be  justified  in  prosecuting  for  it.  That 
would  of  course  be  a  matter  to  be  submitted  to  the  jury. 
Whether  a  case  is  one  of  false  pretences  or  not  is  by  no 
means  always  an  easy  question  :  Regina  v.  Bryan,  1  Dears. 
&  B.  C.  C.  265,  3  Jur.  N.  S.  620. 
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Then  as  to  the  fact.  The  defendant  may  have  been 
induced  by  what  the  plaintiff  stated  to  him  of  his  expecta- 
tions to  give  him  credit,  but  it  does  not  appear  the  plaintiff 
made  the  statement  for  any  such  purpose,  and  it  is  his 
intent  and  object  which  are  the  material  considerations, 
and  not  the  defendant's  opinion  or  belief  of  the  effect  and 
purpose  of  what  was  said  to  him. 

The  evidence  shewed  the  defendant  laid  the  information 
with  the  object  of  compelling  the  plaintiff  to  settle  his 
account  against  him,  rather  than  to  call  him  to  account 
for  a  violation  of  the  criminal  law. 

Then  as  to  the  termination  of  the  proceedings  before  the 
magistrate.  It  was  shewn  that  after  the  plaintiff  was 
brought  before  the  magistrate  he  was  allowed  to  go  on  his 
own  recognizance  to  appear  the  following  day.  He  was 
unwell  and  could  not  appear,  and  so  the  matter  remained, 
the  defendant  not  pressing  the  charge  nor  the  magistrate 
either,  and  the  magistrate  said  he  did  not  commit  the 
plaintiff  because  he  "  did  not  think  there  was  sufficient 
evidence,  and  the  thing  was  allowed  to  drop."  In  such  a 
case  the  papers  and  proceedings  before  the  magistrate,  it 
would  appear,  are  sufficient  evidence  of  what  was  done : 
Freeman  v.  Arkell,  2  B.  &  C.  494.  They  were  produced 
here,  but  did  not  shew  any  written  termination  of  the 
proceedings. 

The  magistrate  could  not  do  anything  else  than  make 
his  order  for  a  discharge.  That  was  not  done  in  writing, 
but  in  effect  it  was  done.  The  prosecution  was  dropped 
by  the  defendant.  I  am  of  opinion  it  sufficiently  appeared 
the  proceedings  were  ended,  because  it  was  a  mere  enquiry 
and  not  a  trial.  See  Steward  v.  Gromelt,  7  C.  B.  N.  S. 
191. 

There  is  the  further  objection  that  the  warrant,  being 
issued  in  one  county  was  executed  in  a  foreign  county 
beyond  the  jurisdiction  of  the  magistrate  who  issued  it,  and 
it  was  backed  in  this  manner  :  "  This  is  to  certify  that  I 
have  endorsed  this  warrant  to  be  executed  in  the  county 
of  Peterborough.     Hugh  Drain,  J.   P.  for  the  county  of 
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Peterborough."  But  that  is  not  sufficient  authority  to 
execute  the  warrant  in  Peterborough. 

By  the  32  &  33  Vic.  ch.  30,  sec.  23,  D.,  and  schedule  K. 
giving  the  form  of  endorsement,  the  magistrate,  by  sec.  23, 
"  Upon  proof  being  made  on  oath  or  affirmation  of  the 
hand- writing  of  the  Justice  who  issued  the  warrant  shall 
make  an  endorsement  K  on  the  warrant  signed  with  his 
name,  &c." 

And  schedule  K.,  after  reciting  that  such  proof  has  been 
made,  proceeds  :  "  I  do  therefore  hereby  authorize,"  &c,  to 
execute  the  same  in  the  county  of  such  latter  magistrate. 

There  was  no  evidence  of  any  such  proof  having  been 
made  before  the  magistrate  in  the  county  of  Peterborough  ; 
nor  is  the  endorsement  upon  the  warrant  such  as  schedule 
K.  requires.  Without  such  duly  endorsed  warrant  tlfe 
arrest  was  wholly  illegal,  and  the  plaintiff  would  be  enti- 
tled to  recover  on  the  count  in  trespass,  and  there  would 
be  no  object  in  giving  leave  to  justify :  Regina  v.  Campion, 
L.  H.  5  Q.  B.  D.  341, 

We  are  certainly  of  opinion  there  must  be  a  new  trial. 

The  rule  will  be  absolute  for  a  new  trial,  without  costs. 

Galt,  and  Osler,  JJ.,  concurred. 

Rule  absolute. 
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Neill  v.  The  Travellers'  Insurance  Company. 

Insurance — Accident —  Unlawf  ul  act — Due  diligence — Nonsuit. 

By  certain  conditions  of  a  policy  of  insurance  against  accident,  it  was 
provided  that  the  insurance  should  not  extend  to  any  bodily  injury 
where  the  death  or  injury  might  have  happened  in  consequence  of  vol- 
untary exposure  to  unnecessary  danger,  hazard,  or  perilous  adventure, 
or  of  violating  the  rules  of  any  company  or  corporation,  &c,  or  while 
engaged  in,  or  in  consequence  of  any  unlawful  act :  that  the  insured 
should  use  all  due  diligence  for  personal  safety  and  protection,  &c. ; 
and  that  standing  or  walking  on  a  railroad  track,  were  hazards  con- 
templated or  covered  by  the  contract. 

Where  the  insured  was  killed  by  being  run  over  by  an  engine  while 
contrary  to  the  rules  of  the  Northern  Railway  Company,  and  the 
statute  42  Vic.  ch.  9,  sec.  16,  sub-sees.  5,  6,  D.,  driving  a  horse  and 
buggy  on  the  private  grounds  of  the  said  railway  company  at  a  place 
where  there  was  a  net  work  of  tracks,  and  where  it  was  most  danger- 
ous to  be. 

Held.,  that  there  could  be  no  recovery,  and  a  nonsuit  was  entered. 

This  was  an  action  brought  on  a  policy  of  insurance 
against  death  by  accident. 

The  declaration  set  out  the  policy  and  averred  that  the 
death  of  the  assured  was  occasioned  by  causes  covered  by  its 
provisions. 

There  were  a  number  of  pleas,  but  the  only  ones  necessary 
to  be  considered  are  the  fourth,  fifth,  and  eighth,  which 
were,  so  far  as  they  apply  to  the  present  case,  as  follows : 

Fourth  plea :  that  it  was  in  and  by  the  said  policy 
declared,  that  the  same  was  issued  and  accepted  upon 
the  following  among  other  express  conditions,  that  is 
to  say,  setting  out  the  condition,  which,  so  far  as  material 
here  is,  Provided  always  that  this  insurance  shall  not  ex- 
tend to  any  bodily  injury  when  the  death  or  injury  may 
have  happened  in  consequence  of  voluntary  exposure 
to  unnecessary  danger,  hazard,  or  perilous  adventure,  or  of 
violating  the  rules  of  any  company  or  corporation,  &c,  or 
while  engaged  in  or  in  consequence  of  any  unlawful  act. 
And  the  defendants  say  that  the  death  of  the  said  John 
Neill  happened  in  consequence  of  his  having,  in  violation 
of  the  said  condition,  voluntarily  exposed  himself  to 
unnecessary  danger  and  hazard,  in  placing  himself  in  the 
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way  of  a  locomotive  engine  on  one  of  the  railway  tracks  of 
The  Northern  Railway  Company  of  Canada. 

Fifth  plea:  that  the  death  of  the  said  John  Neill,  who 
was  not  then  an  employee  of  The  Northern  Railway 
Company,  happened  in  consequence  of  his  having,  m 
further  violation  of  the  said  condition  set  forth  in  the 
last  plea,  violated  one  of  the  rules  of  the  company 
or  corporation,  to- wit,  a  rule  of  the  Northern  Railway 
Company,  existing  at  the  time  of  the  death  of  the  said 
John  Neill,  and  under  which  all  persons  not  being  in  the 
employ  of  the  said  company  were  forbidden  to  walk  or 
drive  on  any  of  the  tracks  of  the  said  company. 

Eighth  plea :  that  "  another  of  the  said  conditions  is  as 
follows  :  "  Conditions."  The  party  insured  is  required 
to  use  all  due  diligence  for  personal  safety  and  protection, 
and  to  notify  the  secretary  of  the  company  immediately 
and  in  writing  of  any  change  from  the  occupation,  profes- 
sion, or   employment   under   which   this   insurance  is 

granted.    He  is  insured  under  classification    as 

endorsed  hereon,  the  same  being  a  part  of  this  contract, 
and  this  policy  shall  be  wholly  void  as  to  all  accidents 
occurring  in  any  occupation,  profession,  employment,  or 
exposure  not  named,  incident  to  or  included  in  the  classifi- 
cation under  which  he  is  insured,  unless  he  shall  have  first 
procured  from  the  company  or  one  of  its  agents  a  written 
permit  therefor,  and  paid  the  additional  premium  required. 
Standing,  riding,  or  being  upon  the  platforms  of  railway 
coaches,  other  than  street  cars,  or  in  riding  in  any  other 
place  not  provided  for  the  transportation  of  passengers, 
or  entering,  or  attempting  to  enter,  or  leave  any  public  con- 
veyance using  steam  as  motive  power  while  the  same  is  in 
motion,  or  standing  or  walking  on  a  railroad  track  or 
bridge,  are  hazards  not  contemplated  or  covered  by  this 
contract,  and  no  sum  will  be  paid  for  loss  of  life  or  dis- 
ability (in  consequence  of  such  exposure  happening  to  any 
person  other  than  railway  employees,  who  shall  have  given 
notice  of  such  occupation  and  paid  the  fixed  premiums  for 
such  hazards.)   And  the  defendants  say,  that  the  said  John 
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Neill,  in  violation  of  this  condition,  did  not  use  all  due 
diligence  for  his  personal  safety  and  protection  at  the  time 
when,  &c. 

The  cause  was  tried  before  Armour,  J.,  and  a  jury,  at 
Toronto,  at  the  Summer  Assizes  of  1880. 

The  evidence,  so  far  as  material,  is  set  out  in  the 
judgment. 

At  the  conclusion  of  the  case  the  learned  Judge  refused 
to  nonsuit,  but  reserved  leave  to  defendants  to  move  to 
enter  a  nonsuit  if  the  Court  should  be  of  opinion  there 
was  nothing  to  submit  to  the  juiy. 

The  jury  found  for  the  plaintiff. 

In  Trinity  Term,  August  26,  1880,  McCarthy,  Q.  C, 
obtained  a  rule  nisi  calling  on  the  plaintiff  to  shew  cause 
why  a  nonsuit  should  not  be  entered  pursuant  to  leave 
reserved,  on  the  grounds  that  the  late  John  Neill,  in  the 
policy  named,  met  his  death,  (1)  by  voluntary  exposure  to 
unnecessary  danger,  hazard  or  perilous  adventure ;  (2)  while 
in  the  commission  of  an  unlawful  act  in  walking  on  the 
grounds  and  track  of  the  Northern  Railway  Company  of 
Canada ;  (3)  in  violating  the  condition  set  out  in  the  eighth 
plea,  in  that  he  was  standing  or  walking  on  the  railroad 
track  of  i^ie  said  Northern  Railway  when  he  received  the 
injury  from  which  he  died;  (4)  and  on  the  ground  that 
the  said  John  Neill  did  not  use  due  diligence  as  required 
by  the  policy  which  was  necessary  for  his  personal  safety. 
Or  why  there  should  not  be  a  new  trial  on  the  grounds 
aforesaid,  and  because  the  verdict  was  contrary  to  law  and 
evidence,  and  the  weight  of  evidence. 

During  this  term,  November  26,  1880,  Ferguson,  Q.  C, 
and  0.  H.  Watson,  shewed  cause.  In  actions  of  this  kind, 
apart  from  the  conditions,  negligence  or  contributory  negli- 
gence does  not  arise.  If  it  did  accident  policies  would  be 
of  no  value,  as  hardly  a  case  can  arise  in  which  there  would 
not  be  some  degree  of  negligence  :  May  on  Insurance,  674. 
It  is  therefore  only  necessary  to  consider  the  defences, 
arising  under  the  conditions,  and  which  are  set  out  in  the 
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rule.    The  first  is,  when  the  death  or  injury  has  happened 
in  consequence  of  £<  voluntary  exposure."    Two  meanings 
are  given  to  the  word  "voluntary,"  namely,  acting  without 
compulsion,  and  "  doing  by  design."     The  latter  is  the 
meaning  to  be  used  here,  namely,  "  doing  by  design."  The 
defendants  therefore  should  have  proved  that  the  deceased 
designedly  exposed  himself  to  danger — that  is,  he  must 
have  known  of  the  danger,  and  with  such  knowledge  ex- 
posed himself  to  it,  as  when  a  person  seeing  an  approach- 
ing train  attempts  to  cross  the  track  in  front  of  it.  The 
first  meaning  clearly  cannot  be  the  one  intended,  for  if  so, 
in  any  case  where  a  person  without  compulsion  does  any- 
thing which  might  in  any  degree  be  dangerous,  for  instance, 
if  one  merely  for  pleasure  should  take  a  journey  by  a  rail- 
way train,  which  is  certainly  to  a  certain  extent  dangerous, 
he  would  come  within  the  definition.    The  next  point  is, 
the  being  engaged  in  an  unlawful  act,  in  walking  on  the 
grounds  and  track  of  the  Northern  Railway.    This  arises, 
if  at  all,  under  R.  S.  0.  ch.  165,  sec.  22,  sub-sees.  5  and  6. 
Sub-sec.  5,  has  not  been  pleaded  ;  at  ail  events  it  would 
not  apply.     Sub-sec.  6  seems   to   be  directed   to  the 
walking  on  the  track  in  a  place  where  persons  may 
walk,  and  where  it  is  done  as  a  matter  of  convenience  to 
walking  on  the  road,  and  would  not  apply  to  a  track  in  the 
position  of  the  one  here.    In  any  event  it  does  not  apply 
to  driving  along  a  track,  this  being  a  thing  so  unlikely 
that  it  was  never  contemplated,  and  therefore  never  guarded 
against.    The  question  therefore  resolves  itself  into  one  of 
mere  trespass,  namely,  whether  the  defendant  was  unlaw- 
fully on  the  grounds  of  the  Northern  Railway  in  the  sense 
of  being  a  trespasser.    Here  the  deceased  was  not  a  tres- 
passer in  going  on  the  grounds,  as  he  he  had  the  right  to  go 
there,  as  he  did,  on  business,  and  the  mere  fact  of  his  going  a 
a  little  further  than  people  usually  went,  would  not  of 
itself  render  him  a  trespasser.  Moreover,"  unlawful"  would 
refer  to  some  criminal  act.    The  next  objection  is  that  set 
out  in  the  eighth  plea,  namely,  violating  the  rules  of  the 
Northern  Railway,  by  walking  or  driving  on  the  track. 
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The  arguments  already  mentioned  dispose  of  this.  The 
last  objection  is  to  using  due  diligence.  This  refers  to 
when  the  accident  is  happening  or  about  to  happen,  and 
there  is  nothing  here  to  shew  that  the  deceased  did  not 
then  use  due  diligence.  The  finding  of  the  jury  disproves 
this.  They  referred  to  Wharton  on  Negligence,  2nd  ed., 
sec.  420;  ElLs  on  Life  Insurance,  2nd  ed.,  715;  Stone  v. 
United  States  Casualty  Co.,  34  New  Jersey  371. 

McCarthy,  Q.  C,  and  Creelman,  contra.  As  to  the  first 
ground.  The  whole  condition  must  be  read  together,  and 
it  would  appear  that  what  it  attempts  to  guard  against  is  a 
voluntary  exposure  to  unnecessary  danger.  The  act  was 
purely  voluntary,  and  the  danger  incurred  certainly  was 
unnecessary.  There  are  different  classes  in  which  a  per- 
son may  insure,  depending  on  the  degree  of  danger  or 
hazard  he  ordinarily  incurs,  and  when  a  person's  business 
or  occupation  is  a  dangerous  one,  the  premium  charged  is 
greater  than  on  an  ordinary  occupation.  Thus  railway  em- 
ployees are  charged  an  additional  premium  for  the  addi- 
tional risk  they  incur.  What  the  conditions  attempt  to 
guard  against  is  the  exposure  to  danger.  It  has  been 
very  ingeniously  argued  on  the  other  side  that  the  word 
voluntary  means  "  by  design."  But  even  assuming  that 
that  this  definition  is  the  correct  one,  can  it  be  said  that 
the  act  of  the  deceased  in  going  to  this  dangerous  place  at 
the  particular  time  he  did,  and  after  being  warned  of  the 
danger,  was  not  by  design.  That  it  was  a  dangerous  place 
was  a  matter  that  was  self-evident :  Mair  v.  Railivay  Pas- 
sengers Assurance  Co.,  37  L.  T.  N.  S.  356  ;  Shilling  v. 
Accidental  Death  Ins.  Co.,  1  F.  &  F.  116,  26  L.  J.  N.  S.  Ex. 
266 ;  Shneider  v.  Provident  Life  Ins.  Co.,  1  Bigelow  731  ; 
Providence  Lift  Ins.,  &c,  Co.  of  Chicago  v.  Martin,  2  Bige- 
low 40  :  Southard  v.  Railway  Passenger  Assurance  Co.,  1 
Bigelow  70;  Morell  v.  Mississippi  Valley  Life  Ins.  Co.,  1 
Bigelow  116.  The  next  question  is,  was  the  deceased  at 
the  time  of  his  death  in  the  commission  of  an  unlawful 
act.  The  words  of  the  conditions  are,  while  "  engaged  in 
or  in  consequence  of  any  unlawful  act."    It  was  clearly  un- 
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lawful  under  the  Statute  K  S.  O.  ch.  165,  sec.  22,  sub-sees. 
5,  6,  or  rather  under  the  42  Vic.  ch.  9,  sec.  16,  sub-sees.  5,  6, 
D.,  which  are  similar  in  form,  and  the  ones  applicable  to  the 
Northern  Railway.  Sub-sec.  5  clearly  applies,  and  need 
not  be  specially  pleaded.  Sub-sec.  6,  however,  also  ap- 
plies. It  is  confining  the  subsection  too  much  to  say  that, 
while  it  includes  the  lesser  danger  of  walking  on  the  track, 
it  would  not  include  the  more  dangerous  act  of  driving,  or 
riding,  or  sitting,  or  lying  on  the  track.  The  Legislature 
clearly  included  these  latter  acts  in  the  words  used.  The 
mere  fact  also  of  being  on  the  Northern  grounds  was  in 
itself  an  unlawful  act,  and  the  defendants  are  not  driven 
to  shew  that  the  accident  happened  in  consequence  of  a 
unlawful  act;  or  that  the  unlawful  act  was  of  criminal 
nature ;  but  even  if  they  are,  the  evidence  does  shew  that 
the  accident  was  caused  in  consequence  of  such  unlawful 
act,  and  the  the  deceased  was  criminally  liable  for  the 
breach  of  an  Act  of  Parliament :  Shad-er  v.  Raihvay 
Passengers'  Assurance  Co.,  5  Bigelow  331  :  Harper  v. 
Phoenix  Ins.  Co.,  1  Bigelow  300  ;  Overton  v.  St.  Louis  Mu- 
tual Life  Ins,  Co.,  1  Bigelow  313  ;  Cluff  v.  Mutual  Benefit 
Life  Ins.  Co.,  1  Bigelow  265  ;  Bradley  v.  Mutual  Benefit 
Life  Ins.  Co.,  2  Bigelow  111,  117.  The  next  point  is, 
whether  the  deceased  was  w  ing  due  diligence  for  his  per- 
sonal safety.  This  may  be  included  in  what  has  already 
been  said  as  to  unlawful  exposure,  and  the  cases  there 
referred  to,  may  also  be  referred  to  on  this  point ;  but  it 
may  be  further  said,  that  whatever  could  be  set  up  as  con- 
tributory negligence  in  an  action  of  tort  may  be  set  up 
here,  and  if  as  here  there  is  no  conflict  of  testimony,  the 
question  is  one  for  the  Judge  and  not  for  the  jury  :  Slattery 
v.  Dublin,  &e.,  R.  W.  Co.,  L.  R.  3  App.  1155,  1166. 

December  31, 1880.  Galt,  J. — There  is  no  contradiction 
in  the  evidence.  The  unfortunate  man  whose  death  has 
given  rise  to  this  action,  was  last  seen  alone  by  the  witness 
Williams,  who  stated  :  "  1  remember  the  evening:  in  October 
last  when  Mr.  Neill  was  killed.    I  was  on  the  steamer 
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Chicora  at  that  time.  I  was  in  the  Northern  Railway  yard 
about  twenty  minutes  to  seven  on  the  evening  of  that  day. 
T  had  just  left  the  Chicora,  and  was  getting  on  the  Northern 
Railway  track.  The  Chicora  was  lying  at  the  Northern 
Railway  elevator.  My  attention  was  directed  to  the 
noise  of  a  buggy.  I  looked  around  and  saw  a  buggy 
coming  on  the  other  side  of  the  freight  shed.  It  seemed 
to  me  to  be  turning  towards  the  steamer,  coming  in  the 
direction  of  the  steamer.  It  seemed  to  turn  a  little  south. 
I  could  not  say  how  close  to  the  freight  house  it  was.  He 
was  about  in  the  centre  of  the  road.  I  cannot  say 
how  wide  the  road  was.  The  roadway  is  on  the  south 
side  of  the  freight  house.  He  appeared  to  me  to  be  turn- 
ing south  to  the  elevator.  Then  I  lost  all  hearing  of  the 
buggy  for  a  minute  or  two  until  I  saw  it  cross  the  tracks,  the 
six  tracks,  running  out  from  the  elevator.  It  was  on  the 
south  side  of  the  local  freight  house  that  I  saw  him.  I  was 
going  along  the  line  leading  from  the  elevator  to  the  main 
line.  I  was  just  about  the  end  of  the  freight  shed,  and  quite 
off  the  wharf  when  I  saw  him  first.  When  I  saw  him  turn- 
ing that  way,  I  thought  he  was  going  to  stop  and  leave  the 
horse.  The  next  thing  I  heard  of  him  was  then  near  the 
switch  gate ;  he  had  crossed  the  tracks  north  of  the  pond. 
I  do  not  know  how  he  got  up  there,  but  I  saw  him  there 
entangled  in  the  switch  gate.  The  next  I  saw  of  him  was 
under  the  cars,  he  had  perfect  control  of  the  horse  when  I 
saw  him  before  that.  The  horse  was  just  on  a  slow 
jog  when  I  first  saw  him  ;  the  man  had  perfect  control  of 
the  horse.  I  spoke  to  him  while  he  was  entangled  at  the 
switch  gate.  I  asked  where  he  was  going.  He  looked 
around  at  me  and  never  made  any  reply.  I  told  him  if 
he  went  up  there  he  would  get  killed.  He  made  no  reply 
whatever.  He  got  loose  from  the  switch  gate  and  went  up 
the  main  line ;  the  wheel  of  the  buggy  had  got  entangled 
in  the  ladder  of  the  switch  gate  to  the  north  of  the  gate. 
He  backed  up  and  went  ahead  again.  He  got  loose  in 
some  way.  He  was  tangled  in  the  switch  gate  when  I 
told  him  he  would  get  killed.    He  just  got  loose  from  the 
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switch  gate  and  drove  west  up  the  main  line.  I  saw  him 
going  in  the  same  direction.  I  could  not  exactly  say  how 
far  ahead  of  me  he  got.  It  was  pretty  dark,  middling 
dark.  I  could  distinguish  him  just,  and  that  is  about  all. 
That  is  all  the  conversation  I  had  with  him.  It  was  two 
or  three  minutes  between  the  time  I  saw  him  and  the  time 
when  the  accident  occurred." 

It  is  unnecessary  to  set  out  the  cross-examination,  as  the 
witness  does  not  alter  any  of  the  statements  previously 
made  by  him. 

Although  this  witness  saw  the  accident,  or,  if  not,  saw 
the  deceased  immediately  afterwards,  he  does  not  enter 
into  details. 

John  Jones,  the  first  witness  called  by  the  plaintiff, 
proved  the  circumstances.  He  was  acting  as  a  night- 
watchman  in  the  yard  of  the  Northern  Railway  Company, 
and  was  engaged  in  taking  a  train  of  cars  from  the  direc- 
tion of  the  Queen's  wharf,  easterly  towards  the  elevator. 
"I  was  on  the  last  car  of  the  train  standing  alongside 
the  brake,  that  is,  the  last  car  of  the  train,  but  the  leading 
car  in  the  direction  in  which  we  were  going.  I  was  on 
the  top  of  the  car.  There  had  been  the  head-light  of  an 
engine  shining  in  my  face  from  the  siding  until  I  passed. 
When  I  got  abreast  of  that  engine  backing  down  alongside 
to  the  south  of  it,  I  saw  a  horse ;  the  car  either  struck 
the  horse  or  the  horse  made  a  jump,  I  cannot  tell  which, 
and  there  was  a  crash." 

This  is  all  the  evidence  respecting  the  particulars  of  the 
accident. 

A  plan  was  produced  at  the  trial  shewing  the  position 
of  the  tracks,  and  also  the  place  where  the  unfortunate 
man's  body  was  found. 

From  this  it  appears  the  body  was  on  the  main  line  of 
railway,  and  there  are  no  less  than  nine  tracks  to  the 
north,  and  even  a  larger  number  to  the  south  of  the  main 
line.    It  is  in  truth  a  net-work  of  railway  tracks. 

The  same  witness,  Jones,  states  :  "I  followed  the  buggy 
back  westward  along  the  main  line  as  far  as  the  car-shop 
51 — VOL.  XXXI  CP. 
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switch,  about  380  feet  from  the  place  where  the  accident 
happened." 

hEarvey,  the  station-master  of  the  Northern  Railway, 
says :  "  It  is  at  the  least  a  hundred  or  a  hundred  and  fifty 
yards  from  where  the  roadway  ends  to  where  this  accident 
happened." 

The  foregoing  is  the  principal  portion  of  the  evidence 
bearing  on  the  manner  and  place  of  the  death. 

The  case  comes  before  us,  I  may  say,  as  a  question  of 
law,  the  facts  being  admitted.  Was  there  anything  to  leave 
to  the  jury  considering  the  terms  of  the  contract — that  is 
to  say,  were  not  the  defendants  entitled  to  their  verdict  ? 

The  learned  Judge  left  the  case  with  a  clear  and  defined 
charge  as  to  what  were  the  respective  rights  of  the  parties 
under  the  contract,  and  they  found  a  verdict  for  the  plain- 
tiff, but  he  at  the  ^same  time  reserved  leave  to  the  defen- 
dants to  move  to  enter  a  nonsuit  if  the  Court  should  be 
of  opinion  that  such  finding  was  entirely  without  evidence 
to  support  it. 

It  was  very  ably  urged  by  Mr.  Ferguson  that  this  being  a 
contract  against  "  accidents,"  negligence  on  the  part  of  the 
assured  would  afford  no  defence,  for  the  reason  that  in 
almost  all  cases  of  accident  there  is  more  or  less  of  negli- 
gence on  the  part  of  the  person  injured,  and  if  what  may 
be  termed  contributory  negligence  is  to  avail  as  a  defence, 
the  insurance  would  be  of  little  or  no  value.  He  therefore 
urged  that  before  giving  effect  to  the  words,  "  voluntary 
exposure  to  unnecessary  danger,"  we  must  be  satisfied  that 
the  deceased  not  only  of  his  own  free  will  exposed  himself, 
but  that  he  at  the  same  time  knew  that  he  was  incurring 
unnecessary  danger  ;  and  contended  the  evidence  did  not 
sustain  this  view. 

I  do  not  dispute  the  contention,  and  if  the  question 
were  merely  as  to  whether  there  should  be  a  new  trial,  I 
should  wish  the  matter  to  be  again  submitted  to  a  jury  to 
consider  the  evidence  of  Williams,  who  swears  he  actually 
told  him  he  would  be  killed  if  he  persisted  in  driving  in  the 
direction  in  which  he  was  going ;  and  leave  it  to  the  jury 
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to  say  whether  after  such  warning  the  unfortunate  de- 
ceased not  only  of  his  own  will  persisted  in  proceeding, 
but  that  in  doing1  so  he  must  be  held  to  have  known  he 
was  "  exposing  himself  to  unnecessary  danger." 

But  this  is  not  the  question  we  have  to  decide.  We  are 
called  upon  to  say  whether,  looking  at  the  whole  contract, 
there  is  any  liability  of  the  defendants  under  this  policy, 
and  considering  the  conditions  set  forth  in  the  fourth  and 
eighth  pleas,  I  am  constrained  to  say  that,  in  my  opinion, 
there  is  none. 

The  condition  set  forth  in  the  eighth  plea  is,  "Standing  or 
walking  on  a  railroad  track  or  bridge,  are  hazards  not  con- 
templated or  covered  by  this  contract."  In  the  present  case 
the  unfortunate  man  was  killed  while  he  was  driving  a 
horse  and  buggy  in  the  dark  along  the  main  line  of  the 
Northern  Railway ;  and  by  the  fourth  plea  it  is  averred 
that  the  policy  was  upon  the  express  condition  that  it 
should  not  extend  to  any  bodily  injury  which  might  hap- 
pen while  the  assured  was  violating  the  rules  of  any  com- 
pany, or  while  engaged  in  any  unlawful  act.  It  was 
proved  that  it  was  contrary  to  the  rules  of  The  Northern 
Railway  Company  to  drive  along  the  tracks  at  the  place 
where  the  accident  happened.  And  by  sec.  16  of  42  Vic. 
ch.  9,  sub-sees.  4  and  5,  D.,  persons  are  prohibited  from  going 
on  the  track,  &c,  with  cattle,  &c,  and  from  walking  along 
the  track,  except  when  the  same  is  laid  across  or  along  a 
highway. 

As  there  was  no  contradiction  in  the  evidence  as  to  the 
cause,  manner,  or  place  of  death,  I  am  constrained  to  say 
that,  in  my  opinion,  there  was  nothing  to  submit  to  the 
jury,  and  that  this  rule  must  be  made  absolute  to  enter  a 
nonsuit. 

Wilson,  C.  J. — I  agree  in  the  judgment  just  delivered. 
It  is  not  necessary  I  should  add  anything  to  it.  I  do  so, 
however,  only  to  say  that  if  the  defendants  are  not  to  be 
protected  in  a  case  of  this  kind,  it  will  be  useless  for  them 
to  attempt  to  defend  themselves  an  any  case  or  under  any 
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circumstances.  I  cannot  conceive  a  more  dangerous  act 
than  that  committed  by  the  deceased  which  led  to  his 
death.  If  he  was  not  conscious  of  what  he  was  about, 
the  defendants  are  not  nevertheless  to  make  good  the  in- 
demnity, and  if  he  were  conscious,  this  act  was  one  of  the 
greatest  peril,  recklessly  and  wantonly  persisted  in,  and 
from  which  if  a  train  came  along,  as  it  unfortunately  did 
while  he  was  involved  in  those  tracks  and  cross  tracks,  in 
that  unfrequented  part  where  no  one  could  be  supposed  to 
be  found  at  any  time,  and  certainly  not  in  the  darkness  of 
the  night,  as  was  the  case  here,  nothing  short  of  some- 
thing like  a  miracle  could  have  saved  him  from  injury  or 
death. 

It  was  a  most  unfortunate  occurrence,  but  the  question 
is,  are  the  defendants  to  pay  for  it  ?  I  am  certainly  of 
opinion  they  should  not. 

Osler,  J.,  concurred. 

Rule  absolute. 
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McCarthy  v.  Arbuckle. 

.Ejectment — Improvements  under  R.  S.  0.  ch.  95,  sec.  4 — Allowance  for 
mesne  profits — Reference  back  to  master — Arbitration. 

Held,  reversing  the  judgment  of  Galt,  J.,  ante  p.  227,  that  under  R.  S.  O. 
ch.  95,  sec.  4,  which  entitles  a  defendant  in  ejectment  to  the  value  of  the 
lasting  improvements  made  on  the  land  to  the  extent  to  which  the  land 
has  been  enhanced  thereby,  the  plaintiff  is  entitled  to  an  account  of  the 
rents  and  profits  to  be  set  off  against  the  value  of  such  improvements. 

In  ejectment  it  was  ordered  in  Hilary  Term,  1879,  that  a  verdict  should 
be  entered  for  the  plaintiff,  but  no  execution  to  issue  until  the  value  of 
the  improvements  was  ascertained  and  the  amount  thereof  paid  to  the 
defendant,  and  that  it  be  referred  to  the  Master  in  Chancery  at  Ottawa, 
to  ascertain  such  value.  The  Master  made  his  report  on  the  30th  of 
October,  1879,  merely  finding  the  value  of  the  improvements,  without 
making  any  allowance  for  the  rents  and  profits.  In  Easter  Term, 
1880,  the  plaintiff  moved  to  refer  back  the  report  to  the  Master  to  make 
such  allowance. 

Held,  that  the  reference  was  to  the  Master  as  an  officer  of  the  Court,  and 
that  there  was  nothing  in  any  of  the  sections  of  the  C.  L.  P.  Act,  R. 
S.  O.  ch.  50,  relating  to  arbitrations,  which  interfered  with  the  right  of 
the  Court,  under  the  circumstances,  to  review  the  act  of  their  officer, 
and  to  send  the  matter  back  for  his  reconsideration.  The  matter  was 
therefore  referred  back  to  the  Master  to  make  such  allowance. 

Queer e,  as  to  when  mesne  profits  may  now  be  recovered  in  ejectment. 

Quaere,  also,  whether  a  reference  by  consent  by  rule  of  Court  or  Judge's 
order  is  within  sec.  205  of  the  C.  L.  P.  Act. 

On  November  18, 1880,  Snelling  obtained  a  rule  nisi  by 
way  of  appeal  from  the  rule  granted  by  Gait,  J.,  in  his 
judgment,  reported  in  31  C.  P.  227,  and  for  defendants  to 
shew  cause  why  the  rule  so  granted  should  not  be  dis- 
charged, and  the  rule  granted  on  the  8th  of  May  made 
absolute. 

During  this  term,  November  26,  1880,  Hall  shewed 
cause.  The  rule  of  the  18th  May,  1880,  is  too  late,  two 
terms  having  been  allowed  to  elapse  since  the  making  of 
the  award.  The  reference  by  Judge's  order  amounted  to 
a  compulsory  reference,  and  comes  within  sec,  209,  of  R. 
S.  O.  ch.  50,  and  therefore  the  award  had  to  be  moved 
against  within  the  first  six  days  of  the  term  next  fol- 
lowing the  making  thereof :  Hemsworth  v.  Brian,  7  M.  &  G. 
1009  ;  Pardee  v.  Lloyd,  5  App.  1.  The  210th  sec.  also 
excludes  the  plaintiff.    The  case  does  not  come  within  sec. 


406     COMMON  PLEAS,  MICHAELMAS  TERM,  44  VIC,  1880- 


191,  sub-sec.  3,  under  which  the  Master's  report  or  certifi- 
cate becomes  absolute  at  the  expiration  of  fourteen  days 
from  the  filing  thereof.  There  was  no  appeal  therefore 
under  sec.  182.  But  even  if  a  report  or  certificate  within 
sec.  191,  the  fourteen  days  have  elapsed,  the  filing  having 
taken  place  when  the  report  was  made.  The  matter  was 
not  referred  to  the  Master  as  an  officer  of  the  Court,  but 
as  an  arbitrator ;  and  his  finding  is  not  merely  a  report  or 
certificate,  but  an  award.  The  case  is  now  governed  by 
Order  642  of  the  General  Orders  of  the  Court  of  Chancery, 
passed  on  10th  of  January,  1879  :  Taylor  s  Consol.  Orders, 
Addenda,  p.  9,  under  which  the  report  becomes  absolute 
after  a  month  from  the  making  thereof.  Then  as  to  the 
question  of  the  improvements.  The  reference  was  made 
to  the  Master  under  R.  S.  0.  ch.  95,  sec.  4,  and  the  only 
reference  authorized  by  that  section  is,  as  to  the  amount  by 
which  the  value  of  the  land  is  enhanced  by  the  improve- 
ments made.  The  statute  is  free  from  ambiguity,  and 
never  contemplated  that  a  man  should  be  saddled  with  an 
occupation  rent  or  the  value  of  the  timber  cut.  In 
Moon  v.  Clarke,  30  C.  P.  417,  relied  upon  by  the  other  side, 
the  matter,  as  pointed  out  by  the  learned  Judge  appealed 
from,  was  one  of  contract.  Moreover,  there  is  nothing  to 
shew  that  the  Master  did  not  take  such  matters  into  con- 
sideration. 

Snelling,  contra.  The  reference  in  this  case  was  to  the 
Master  as  an  officer  of  the  Court,  and  comes  under  sec.  191 
and  following  sections.  His  finding  was  a  report  or  certi- 
ficate, and  not  an  award,  and  is  an  appealable  matter. 
Under  sec.  191  it  becomes  absolute  unless  appealed  from 
in  fourteen  days  from  the  filing.  The  filing  did  not  take 
place  until  the  18th  May,  when  it  was  filed  for  the  pur- 
poses of  the  motion  then  made.  The  time,  therefore,  not 
having  elapsed,  the  appeal  is  properly  made  under  sec.  192. 
Sees.  209-210  only  apply  to  motions,  otherwise  than 
by  appeal,  to  set  aside  an  award,  made  on  compulsory 
references.  Appeals,  therefore,  do  not  come  within  these 
sections,  but  are  governed  by  the  sections  previously  men- 
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tioned.  The  case  of  Hemsworth  v.  Brian,  7  M.  &  G. 
1009,  was  that  of  an  ordinary  reference  and  award  under 
9  &  10  Wm.  III.,  ch.  15,  and  therefore  is  not  applicable 
here.  The  case  does  not  come  within  the  Order  642, 
as  it  was  passed  after  the  statute ;  at  all  events  the  Order 
expressly  provides  that  the  Court  may  extend  the  time  if 
they  think  proper.  Then  as  to  the  effect  of  the  R.  S.  0., 
ch.  95,  sec.  4,  the  case  of  Gummerson  v.  Banting,  18  Grant 
316,  which  was  before  the  passing  of  the  Statute,  lays 
down  the  correct  principle  to  be  adopted,  namely,  an 
enquiry  was  directed  as  to  the  character  and  value  of 
the  improvements,  by  whom,  and  at  what  time  made ; 
also  the  value  of  the  rents  and  profits  of  the  land,  and  the 
full  value  of  the  improvements,  and  how  far  the  value  of 
the  land  is  increased  by  such  improvements.  And  the  prin- 
ciples laid  down  were  followed,  after  the  Statute,  by  Blake, 
Y.  C,  in  the  case  of  Spiers  v.  Meadows,  Reg.  Book,  17th  No- 
vember, 1880,  fol.  39.  These  cases  were  decided  apart  from 
any  question  as  to  contract,  which  disposes  of  the  objection 
made  to  Moon  v.  Clarke,  30  C.  P.  417.  The  occupation 
rent  and  the  value  of  the  timber  should  therefore  have 
been  considered.  The  Master's  report  does  not  comply 
with  the  Statute :  the  Court  merely  found  the  value  of 
the  improvements,  and  not  how  much  the  land  has  been 
enhanced  in  value  by  the  improvements.  He  also  referred 
to  Carrick  v.  Smith,  34  TJ.  C.  R.  399  ;  Smith  v.  Gibson,  25 
C.  P.  250;  Patterson  v.  Reardon,  7  U.  C.  R.  326 ;  Lindsay 
v.  McFarling,  Dra.  Rep.  6 ;  Romanes  v.  Herns,  22  Grant 
469. 

December  31,  1880.  Wilson,  C.  J. — This  Court  made 
a  rule  in  Hilary  term,  1879,  directing  the  verdict  to  be 
entered  for  the  plaintiff,  but  that  execution  should  not 
issue  until  the  value  of  the  defendant's  improvements 
were  ascertained,  and  the  value  thereof  paid  to  the  defen- 
dant ;  and  for  that  purpose  the  ( Jourt  referred  it  to  Wm. 
M.  Matheson,  Esquire,  Master  in  Chancery  at  Ottawa,  to 
ascertain  the  value  of  the  said  improvements.    The  Master, 
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after  hearing  the  parties,  made  his  report,  upon  the  30th 
of  October,  1879,  by  which  he  found  the  value  of  the  im- 
provements to  be  $950. 

In  making  that  valuation  he  made  no  allowance  for  an 
occupation  rent,  or  for  the  issues  and  profits  of  the  land, 
which  the  defendant  had  received  and  enjoyed  during  the 
period  of  his  occupation,  because  he  did  not  think  he  was 
authorized  by  the  term  of  the  rule  of  this  Court  to  take 
them  into  consideration. 

My  brother  Osier  is  of  opinion  that  such  an  occupation 
rent  would  have  been  within  the  terms  of  reference  con- 
tained in  the  rule,  if  the  rule,  instead  of  referring  the  value 
of  the  improvements  simply  to  be  ascertained,  had,  in  terms 
of  the  statute,  required  the  Master  to  ascertain  how  much 
the  value  of  the  land  was  enhanced  by  the  improvements  ; 
and  he  refers  to  the  case  of  Asten  v.  Inglis,  26  Grant  42, 
and  to  several  other  cases  in  which  an  occupation  rent 
was  charged  to  the  occupier  against  the  value  of  his  im- 
provements. 

Mr.  Snelling  also  referred  to  a  decision  of  Blake,  V.  C, 
in  Spiers  v.  Meadows  (a),  allowing  an  occupation  rent  as 
against  improvements. 

I  do  not  think  the  meaning  and  effect  of  the  rule  differs 
from  the  meaning  and  effect  of  the  statute  ;  for  a  reference 
to  ascertain  the  value  of  the  improvements  is  the  same  as 
to  ascertain  how  much  the  land  was  enhanced  in  value  by 
the  improvements. 

A  payment  of  ground  rent  made  by  the  occupier  to  one 
to  whom  the  plaintiff  was  bound  to  pay  it,  was  held  to  be 
a  claim  to  be  deducted  from  the  mesne  profits,  because  it 
was  not  a  voluntary  but  a  compulsory  payment  by  the 
occupier :  Doe  v.  Hare,  4  Tyr.  29. 

In  Cawdor  v.  Lewis,  1  Y.  &  C.  Ex.  427,  the  Court  stayed 
an  action  at  law  for  mesne  profits  to  enable  the  defendant, 
an  occupier  of  the  land,  who  had  made  improvements  upon 
it,  to  set  them  off  in  equity,  because  he  had  no  right  to 
set  them  off  at  law. 


(a)  ante,  p.  406. 
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The  rule  was  drawn  up,  in  my  opinion,  in  effect  in  the 
language  of  the  R  S.  0.  Act,  ch.  95,  sec.  4,  entitling  the 
tenant  in  ejectment  to  the  value  of  his  improvements  to 
the  extent  to  which  the  land  was  enhanced  in  value  by 
lasting  improvements  which  he  had  made ;  but  that  did 
not  exclude  the  Court,  nor  was  it  meant  to  exclude  the 
Court,  from  holding  him  liable  for  mesne  profits. 

The  defendant  remained,  after  the  passing  of  that  Act, 
liable  for  mesne  profits  just  as  he  was  liable  to  them 
before  it ;  giving  the  Act  the  strictest  construction,  the 
one  the  defendant  now  contends  for,  he  is  to  have  a  lien 
on  the  land  for  the  value  of  his  improvements,  without 
any  deduction  for  occupation  rent,  or  for  the  issues  and 
profits  he  has  received ;  and  the  plaintiff  is  to  bring  a 
separate  action  for  mesne  profits  against  the  defendant,  in 
which  the  defendant  is  not  to  set  off  the  value  of  his  im- 
provements. After  the  plaintiff  has  recovered  his  mesne 
profits,  it  cannot  be  questioned  that  the  Court  would  have 
and  has  the  power  to  set  off  the  mesne  profits  of  the 
plaintiff  against  the  value  of  the  improvements  of  the 
defendant,  and  to  discharge  the  smaller  claim,  and  to  let 
the  larger  one  stand  for  the  balance. 

It  will  require  an  extra  suit  to  bring  that  about,  and 
the  defendant's  contention  is,  that  the  Court  has  not  the 
power  to  do  more  than  set  off  the  improvements  against 
the  plaintiff  in  the  ejectment  suit,  and  the  mesne  profits 
against  the  defendant  in  a  second  suit,  and  then,  but  not 
before,  to  set  about  and  strike  the  balance  between  the 
two. 

In  my  opinion  the  provision  was  made  for  the  benefit  of 
the  defendant.  It  gives  him  a  lien  at  law  against  the 
action  at  law  for  mesne  profits,  in  place  of  driving  him 
into  equity  to  get  his  rights  there,  as  in  Cawdor  v.  Lewis, 
1  Y.  &  C.  427. 

And  it  must  be  a  singular  state  of  law, —  and  more  espe- 
cially when,  "  for  the  more  speedy,  convenient,  and  inex- 
pensive administration  of  justice  in  every  case,  the  Courts 
of  law  and  equity  shall  be,  as  far  as  possible,  auxiliary 
52 — vol.  xxxi  CP. 
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to  one  another":  R.  S.  0.  ch.  49,  sec.  2, — if  this  Court  cannot 
settle  the  rights  of  parties  placed  as  these  parties  are  in 
the  one  suit,  as  a  Court  of  Equity  could,  but  must  have 
tw.o  actions  brought  to  bring  that  about  which  can  be 
infinitely  better  done,  and  more  expeditiously  and  econo- 
mically, in  the  one  action. 

It  has  certainly  not  been  usual  to  assess  the  mesne 
profits  in  an  action  of  ejectment,  but  might  it  not  be 
done,  and  especially  if  by  the  defendant's  claim  for 
improvements  it  should  become  necessary  to  take  the 
accounts  between  the  parties  ? 

In  Doe  clem.  Thompson  v.  Hodgson,  12  A.  &  E.  135,  when 
counsel  was  referring  to  the  1  Geo.  IV.  ch.  87,  sec.  2,  which 
permitted  the  me  ne  profits  to  be  assessed  in  certain  cases 
in  the  action  of  ejectment,  Littledale,  J.,  said,  at  p.  137  : 
"  Could  not  the  evidence  be  given  at  common  law  ?  I 
always  thought  it  could,  though  it  has  not  been  usual." 

In  Doe  clem.  Barker  v.  Roe,  9  Jur.  427,  Wightman,  J., 
said:  "Suppose  he"  (the  plaintiff)  ic  should  recover  £15 
damages  in  the  ejectment,  how  can  a  distinction  be  drawn  ?" 
Counsel  answered,  "  It  is  submitted,  nothing  can  be  reco- 
vered here  but  Is.  damages  for  the  loss  of  the  supposed 
term."  Wightman,  J. :  "I  think  ejectment  is  an  action  for 
damages  as  well  as  costs."  And  therefore  it  was  held  that 
a  party  who  had  lain  in  prison  in  execution  for  twelve 
months,  for  the  nominal  damages  in  ejectment  of  Is.,  and 
for  the  costs,  was  entitled  to  his  discharge,  under  the  48 
Geo.  III.  ch.  123,  sec.  1. 

Under  the  R.  S.  O.  ch.  51,  sec.  70,  as  between  landlord 
and  tenant,  the  mesne  profits  may  be  assessed  in  the  eject- 
ment suit. 

It  may  be  that  in  strict  right  the  plaintiff  in  every 
action  of  ejectment  may  be  entitled  to  claim  substantial 
damages. 

In  those  actions  in  which  the  defendant  gives  notice  of 
his  claim  for  improvements,  it  may  be  that  the  plaintiff 
may  be  bound,  or  at  any  rate  should  be  bound,  to  assess 
his  actual  damages  at  the  same  time.    There  is  nothing  to 
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prevent  it,  and  necessity  and  convenience  alike  require 
the  two  demands  should  be  liquidated  at  the  same  time. 
The  action  for  mesne  profits,  unless  in  cases  in  which 
other  persons  than  the  defendant  in  possession  have  been 
or  are  in  perception  of  the  rents  and  profits,  and  so  cannot 
be  joined  in  the  ejectment,  is  an  entirely  useless  action,  as 
the  remedy  sought  for  by  the  two  actions  can  be  obtained 
in  the  one  action  of  ejectment. 

For  a  person  may  be  liable  for  mesne  profits  who  cannot 
be  proceeded  against  in  ejectment :  Doe  v.  Harlow,  12  A. 
&  E.  40. 

The  R  S.  0.  ch.  95,  sec.  4,  applies  to  persons  making- 
lasting  improvements  on  land  "  under  the  belief  that  the 
land  is  his  own."  Such  a  person  is  therefore  a  possessor 
in  good  faith,  and  a  distinction  has  always  been  made 
between  such  a  person  and  one  who  is  a  wrongful  possessor. 

In  the  former  case  the  defendant  in  an  action  for  mesne 
profits  was  allowed  to  set  off  the  value  of  his  improve- 
ments :  Green  v.  Biddle,  8  Wheat.  1. 

In  Sedgwick  on  Damages,  7th  ed.,  vol.  i.,  p.  259,  note,  he 
refers  to  cases  to  the  like  effect  in  ?k  Abr.,  vol.  viii.,  p. 
556,  tit.  u  Discount,  and  to  Coulter  s  Case,  3  Co.  80<x,  and 
also  to  Lord  Kaims,  who  says  :  "  It  is  a  maxim  suggested 
by  nature  that  reparations  and  meliorations  bestowed 
upon  a  house  or  upon  land,  ought  to  be  defrayed  out  of 
the  rents." 

I  come  to  the  conclusion  that  under  the  R.  S.  O.  ch.  95, 
sec.  4,  the  Court  had  and  has  the  power  to  deal  with  both 
the  mesne  profits  and  the  improvements  at  the  same  time. 
And  that  the  Court  has  certainly  the  power,  as  a  Court  of 
equity  undoubtedly  has,  to  deal  with  them  both  in  the 
one  proceeding,  because  this  Court  is  to  act  ag  auxiliary 
to  the  Court  of  Chancery  as  far  as  possible  in  every 
case. 

The  next  enquiry  is,  whether  this  reference  by  the 
Court  is  to  be  treated  as  a  reference  to  arbitration  under 
R  S.  O.  ch.  50,  sees.  189  to  197,  both  inclusive,  and  sec. 
205  ? 
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It  is  not  a  reference  "  before  the  record  has  been  entered 
for  trial":  sec.  189.  It  is  not  a  reference  made  "at  and 
during  the  trial"  :  sec.  195.  It  is  not  "an  action  in  which 
the  amount  of  damages  sought  to  be  recovered  by  the 
plaintiff"  is  all  that  is  in  question :  sec.  197. 

This,  if  a  reference  under  the  Act  is  not  within  sees. 
209-210-211,  because  it  is  by  consent,  although  the  report 
or  certificate  under  sec.  189  becomes  absolute  at  the  expira- 
tion of  fourteen  days  from  the  filing,  unless  appealed 
against,  the  Court  or  Judge  may,  under  special  circum- 
stances, allow  an  appeal  after  the  fourteen  days:  sec.  191, 
sub-sec.  3.  And  the  like  when  the  award  or  report  is 
under  sec.  195.  See  same  section,  sub-sec.  2.  And  so  also 
when  it  is  under  sec.  197.  See  same  section,  sub-sec.  2. 
And  so  also  under  sec.  206. 

It  would  seem  then  that,  in  every  one  of  these  cases, 
although  the  award,  report,  or  certificate  is  final  between 
the  parties  and  cannot  be  appealed  from,  the  Court  or 
Judge  may  allow  an  appeal  under  special  circumstances. 

In  voluntary  submissions  to  arbitration  under  section 
201,  there  is  to  be  no  appeal,  unless  the  submission  pro- 
vides there  shall  be  an  appeal.  A  perusal  of  that  section 
will  shew  it  does  not  apply  to  a  reference  by  rule  or 
order  of  Court. 

In  case  of  voluntary  submissions,  in  which  an  appeal 
it  not  provided  for,  the  award  must  be  moved  against  as 
before  the  passing  of  that  Act :  sec.  206. 

Section  213  does  not  seem  to  be  consistent  with  this 
last  enactment,  for  sec.  213  enacts  that,  "in  any  reference 
to  arbitration,  whether  under  this  Act  or  otherwise,  the 
submission  is  made  a  rule  of  Court,  such  Court  or  a  Judge 
thereof  may,  at  any  time,  and  from  time  to  time,  remit  the 
matters  referred,  or  any  or  either  of  them,  to  the  recon- 
sideration and  re-determination  of  the  arbitrator,"  &c. 

I  do  not  find  anything  in  the  statute  which  stands  in 
the  way  of  our  reconsidering  the  rule  which  is  the  subject 
of  this  motion. 

I  do  not  say  we  shall  open  up  a  rule  or  the  matters  to 
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which  it  relates,  at  any  period  of  time,  however  long  the 
delay  may  be.  But  I  do  not  desire  to  conclude  the  Court 
trom  re-opening  a  rule  such  as  the  present  one,  made  at 
the  time  it  was,  and  under  the  circumstances  brought 
before  us. 

In  my  opinion  we  delegated  to  the  Master  in  Chancery 
the  duty  which  rested  upon  the  Court  to  perform,  because 
that  duty  could  be  more  easily  and  conveniently,  and  with 
less  expense,  be  fulfilled  by  that  officer  than  by  ourselves. 
We  desired  the  information  he  was  required  to  furnish  to 
us  to  enable  us  to  give  judgment  between  the  parties. 
And  there  are  two  aspects  m  which  the  rule  of  reference 
and  the  exercise  of  duty  by  the  Master  under  it  may  be 
viewed : 

First,  That  the  rule  as  it  stands  did  authorize  the 
Master  to  assess  the  mesne  profits  or  an  occupation  rent  at 
any  rate. 

Second,  That  it  did  not. 

If  it  did,  the  Master  has  not  completed  his  work,  and 
that  appears  upon  the  face  of  his  report.  And  when  all 
matters  submitted  have  not  been  adjudicated  upon  it  is 
no  award  :  it  is  a  void  proceeding,  and  not  binding  upon 
the  parties  to  it :  Dresser  v.  Stansfield,  14  M.  &  W.  822 ; 
Armitage  v.  Coates,  4  Ex.  641. 

If  it  did  not,  then  we  have  not  completed  our  duty  yet. 
We  have  taken  the  account  upon  only  one  side,  that  of  the 
defendant,  and  have  omitted  to  take  the  account  upon  the 
other  side,  that  of  the  plaintiff ;  and  we  cannot  give  final 
and  effectual  judgment  between  the  parties  until  we  have 
taken  the  plaintiff's  account. 

In  the  first  case  we  must  refer  the  matter  back,  because 
the  Master  has  not  completed  his  duty.  In  the  second 
case  we  must  make  a  further  reference,  because  we  have 
not  completed  ours. 

We  must  take  the  one  course  or  the  other. 

The  R.  S.  0.  ch.  49,  sec.  5,  provides  that,  "  For  the  purpose 
of  carrying  into  effect  the  objects  of  this  Act,  and  for  caus- 
ing complete  and  final  justice  to  be  done  in  all  matters  in 
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question  in  any  action  at  law,  the  Court  or  Judge  thereof, 
according  to  the  circumstances  of  the  case,  may,  at  the 
trial  or  at  any  other  stage  of  an  action  or  other  proceed- 
ing, pronounce  such  judgment,  or  make  such  order  or 
decree  as  the  equitable  rights  of  the  parties  respectively 
require,  and  may  make  such  rule  or  order  as  to  adding 
third  persons  as  parties,"  &c, "  and  may  direct  such  enquiries 
to  be  made  and  accounts  to  be  taken  as  may  seem  reason- 
able and  just ;  and  may  as  fully  dispose  of  the  rights  and 
matters  in  question  as  a  Court  of  Equity  could." 

We  cannot,  therefore,  if  we  think  the  plaintiff  should 
be  allowed  his  mesne  profits  or  an  occupation  rent,  oblige 
him  to  pay  the  defendant  for  his  improvements,  unless  the 
one  claim  be  ascertained  as  well  as  the  other,  and  the  one 
be  set  off  against  or  be  deducted  from  the  other,  and  make 
the  balance  only  between  the  two  claims  the  true  subject 
of  payment  or  compensation  to  be  paid  b}^  the  one  against, 
whom  the  balance  may  be  found. 

It  is  a  matter  of  form  only  whether  the  matter  be  refer- 
red back  to  the  Master  upon  the  former  rule,  with  a  direc- 
tion to  him  to  take  into  consideration  whether  there 
should  be  an  occupation  rent  or  not  allowed  to  the  plain- 
tiff against  the  defendant,  and  what  that  rent  should  be, 
or  whether  a  new  rule  shall  be  made  to  meet  the  special 
subject  of  such  reference. 

It  may,  on  the  whole,  be  better  to  amend  the  rule,  so  as 
to  make  it  express  just  what  was  meant :  that  the  said 
Master  in  Chancery  do  also  enquire  into  and  determine 
and  report  to  us  his  determination  what  allowance  should 
be  made  (if  any),  as  and  for  rents,  issues,  and  profits,  and 
all  other  just  allowances  to  the  plaintiff,  to  be  set  off  or 
allowed  by  the  said  Master  to  the  plaintiff  as  against  the 
original  defendant,  or  the  party  defendant  or  defendants  in 
his  stead  for,  or  in  respect  of  the  value  of  the  said  improve 
ments  already  found  and  ascertained  to  have  been  made  by 
the  original  defendant  upon  the  land  ;  and,  in  order  to  avoid 
any  further  question,  it  may  be  better  that  the  Master 
should  report  whether,  in  his  opinion,  the  value  of  the  land 
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has  been  enhanced  in  value  by  the  sum,  already  assessed 
at  $950  ;  or,  if  not,  at  what  other  amount  the  land  has 
been  so  enhanced  in  value.  A  rule  will  be  drawn  up 
amending  the  former  rule  in  these  respects.  It  follows 
that  the  rule  made  by  my  brother  Gait  in  the  single 
Court  will  be  discharged,  without  costs. 

Rule  accordingly,  and  there  will  be  no  costs  of  this 
application, 

Osler,  J. — I  think  the  object  of  the  statute  in  question 
was  to  enable  a  defendant  in  ejectment  to  obtain  in  that 
action  the  relief  which  a  Court  of  Equity  could  have  given 
him  before  the  Act. 

The  plaintiff's  right  to  recover  mesne  profits  has  not 
been  taken  away,  as  the  Chief  Justice  has  pointed  out, 
and  in  such  an  action  a  defendant,  whose  possession  had 
not  been  tortious,  was  always  allowed  to  shew,  in  miti- 
gation of  damages,  the  fact  of  his  having  made  substantial 
improvements :  Lindsay  v.  M cFarling,  Dra.  Rep.  6  ; 
Patterson  v.  Rear  don,  7  U.  C.  R.  326. 

A  plaintiff  who  recovered  in  ejectment  land  much 
increased  in  value  by  improvements  made  thereon,  would 
therefore  not  be  likely  to  bring  an  action  for  mesne  profits, 
in  which  he  might  obtain  only  nominal  damages,  because 
of  such  improvements  being  allowed  for,  and  the  defendant 
would  thus  be  compelled  to  resort  to  a  Court  of  Equity 
for  relief.  To  prevent  the  necessity  for  this  was,  in  my 
opinion,  the  intention  of  the  Act, 

In  ascertaining  the  amount  for  which  the  defendant  is 
to  have  a  lien,  pursuant  to  the  Act,  I  think  the  plaintiff 
is  entitled  to  have  taken  into  consideration  whatever 
would  have  been  allowed  to  him  in  a  Court  of  Equity  in 
ascertaining  such  a  claim  if  the  defendant  had  filed  a  bill  to 
enforce  it  under  the  former  practice.  See  Bright  v.  Boyd, 
2  Story's  R.  605  ;  Gummerson  v.  Banting,  18  Grant  516; 
Skae  v.  Chapman y  21  Grant  534  ;  Buchanan  v.  McMullen, 
25  Grant  193  ;  Brotherton  v.  Hetherington,  23  Grant  187. 
And  this  is  apparently  the  view  taken  of  the  Act  by  the 
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Chancellor  in  the  recent  case  of  Asten  v.  Innis,  26  Grant 
42  ;  but  I  do  not  say  that  the  plaintiff's  rights  in  this 
respect  are  commensurate  to  the  full  extent  with  what  he 
could  recover  in  an  action  for  mesne  profits. 

Whether  damages  for  mesne  profits  may  be  recovered 
in  the  action  of  ejectment  I  have  not  considered.  It 
may  be  found  that  under  the  present  Ejectment  Act,  R  S.  0. 
ch.  51,  that  cannot  be  done,  except  in  the  case  specially 
provided  for  in  section  70,  between  landlord  and  tenant. 
See  sees.  19  and  70 ;  14  &  15  Vic.  ch.  114,  repealed  by  19 
Yic.  ch.  43,  sec.  318,  and  Adams  on  Ejectment,  4th  Am. 
ed.,  ch.  10,  13.  pp.  382,  444. 

I  agree  that  under  the  circumstances  of  this  case  the 
reference  to  the  Master  to  ascertain  the  value  of  the  im- 
provements was  not  a  reference  within  any  of  the  sections 
of  the  Common  Law  Procedure  Act  relating  to  arbitrations, 
and  that  the  Master  was  acting  as  an  officer  of  the  Court 
specially  delegated  to  perform  that  duty,  instead  of  the 
case  being  sent  down  to  another  trial.  The  Court  there- 
fore have  jurisdiction  to  review  the  act  of  their  officer, 
and  to  send  the  matter  back  for  his  reconsideration. 

I  desire,  however,  not  to  be  understood  as  holding  that 
a  reference  by  consent,  by  rule  of  Court  or  Judge's  order, 
is  not  within  the  terms  of  section  205  of  the  C.  L.  P.  Act. 
On  the  contrary,  as  at  present  advised,  I  think  it  is. 


Rule  accordingly. 
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Turley  v.  Benedict. 

Lease — Estate  for  life — Covenants — Conditions — Evidence. 

Under  an  indenture  made  in  pursuance  of  the  Act  to  facilitate  the  leasing 
of  lands  and  tenements  between  A.  B.  of  the  first  part,  and  D.  B.,  and 
L.  B.,  his  wife,  of  the  second  part,  (the  parents  of  A.  B.)  it  was 
witnessed  that  the  party  of  the  first  part  agreed  to  lease  to  the  parties 
of  the  second  part  certain  land  described,  "  To  have  and  to  hold  during 
their  natural  life  all  the  privileges  and  appurtenances  of  the  above 
mentioned  land,"  &c,  "and  the  party  of  the  second  part  is  to  have, 
hold,  work,  and  enjoy  during  his  natural  life  or  hers,  or  while  they 
have  their  natural  reasoning  faculties  and  in  their  right  minds.  And 
should  the  party  of  the  second  part,  either  or  both  of  them,  be 
deprived  of  reasoning  faculties  or  incapable  of  manual  labour,  they  are 
to  have  their  support  in  a  comfortable  and  respectable  manner  while 
they  shall  live  from  the  party  of  the  first  part.  Should  the  party  of  the 
second  part  be  incapable  of  taking  charge  of  the  place  in  his  after 
years  as  it  should  be  done  by  good  husbandry,  then  the  party  of  the 
first  part  govern  the  above  mentioned  land  as  seems  best  to  him;" 
and  there  was  a  covenant  for  quiet  enjoyment  with  the  exception  of  the 
party  of  the  first  part.  It  appeared  that  since  the  making  of  the  lease 
L.  B.,  the  wife,  had  died ;  and  it  was  found  by  the  jury  at  the  trial  that 
D.  B.  did  not  cease  to  possess  his  reasoning  faculties,  &c;  but  that  he 
was  incapable  of  manual  labour  and  of  taking  charge  of  the  place,  &c. 

Held,  that  under  the  indenture  a  freehold  estate  for  life  was  conveyed, 
and  that  such  estate  was  never  defeated,  for  that  as  to  the  contingency 
of  the  habendum,  which  was  strictly  a  limitation,  it  was  disposed  of 
by  the  finding  of  the  jury  ;  and  as  to  the  subsequent  clauses  of  the  lease, 
they  could  not  be  deemed  to  be  conditions  on  the  happening  of  which 
the  estate  became  forfeited,  for  that  the  first  clause  merely  amounted 
to  a  covenant  to  support  the  grantees  when  they  should  so  become 
incapable  of  gaining  their  own  living  from  the  farm,  and  the  object  of 
the  second  clause  being  to  confer  authority  on  the  grantor  to  manage 
the  farm  for  such  purpose. 

Ejectment  for  part  of  lot  1,  in  the  sixth  concession  of 
the  township  of  Murray. 

The  writ  was.  issued  on  the  22nd  April,  1880. 

The  plaintiff  claimed  title  under  a  deed,  bearing  date 
20th  of  March,  1880,  made  to  him  by  R  N.  Waddell, 
sheriff  of  the  United  Counties  of  Northumberland  and 
Durham. 

The  defendant  claimed, 

1.  Under  a  grant  to  him  in  fee  from  one  David  Benedict. 

2.  Under  the  terms  of  a  lease  from  the  defendant,. 
Andrew  Benedict,  to  said  David  Benedict,  dated  1st  Octo- 
ber, 18G8,  for  the  term  of  his  natural  life,  providing  that,. 
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should  David  become  (1)  incapable  of  manual  labour,  or 
(2)  become  incapable  of  taking  charge  of  the  land  as  it 
should  be  done  by  good  husbandry,  then  that  the  right  of 
possession  of  the  said  lands  and  the  governing  thereof 
should  revert  to  the  defendant  Andrew  Benedict,  who  was 
thereupon  to  support  David  from  thenceforth  in  a  comfort- 
able and  respectable  manner:  that  before  the  plaintiff's 
title  arose,  David  did  become  incapable  of  manual  labour, 
and  incapable  of  taking  charge  of  the  land  as  it  should 
be  done  by  good  husbandry,  whereupon  the  defendant 
Andrew  Benedict  under  whom  the  other  defendant  claimed, 
took  possession  of  the  land  in  pursuance  of  the  condition 
or  proviso,  and  has  since  supported  David  in  a  comfort- 
able and  respectable  manner. 

3.  That  the  estate  or  interest  which  the  plaintiff  pre- 
tended to  have  acquired  by  the  sheriff's  deed,  was  the 
interest  which  David  Benedict  had  under  the  lease  already 
mentioned,  whereby  the  defendant  Andrew  Benedict, 
being  then  seized  in  fee,  agreed  to  lease  the  land  in  ques- 
tion to  David  Benedict  and  his  wife  Laney  Benedict,  for 
the  term  of  their  natural  lives,  and  the  natural  life  of  the 
survivor,  so  long  as  they  or  the  survivor  of  them  had  his 
or  her  reasoning  faculties  and  remained  capable  of  manual 
labour,  and  of  taking  charge  of  the  premises  as  it  should 
be  done  by  good  husbandry:  that  before  the  plaintiff's 
alleged  title  arose  Laney  Benedict  died,  and  David  Bene- 
dict became  incapable  of  manual  labour  and  incapable  of 
taking  charge  of  the  farm,  and  surrendered  his  rights  to 
and  possession  of  the  land  to  defendant  Andrew  Benedict, 
who  entered  and  has  since  held  as  of  right,  &c. 

The  cause  was  tried  before  Patterson,  J.  A.,  and  a  jury, 
at  Cobourg,  at  the  Fall  Assizes  of  1880. 

The  plaintiff  proved  (1)  A  conveyance  in  fee,  dated  14th 
July,  1868,  from  David  Benedict  to  the  defendant  Andrew 
Benedict,  of  the  lands  in  question  ;  (2)  A  lease,  dated  1st  of 
October,  1868, from  the  defendant  Andrew  Benedict  to  David 
Benedict  and  his  wife  Laney  Benedict  (now  dead)  for  life ; 
(3.)  Fi.  fa.  goods  and  ft.  fa.  lands  for  costs  of  suit  in  a  case 
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of  Turley  v.  Benedict ;  (4.)  Sheriff's  deed  to  the  plaintiff 
of  all  the  interest  of  David  Benedict  in  the  lands  in  ques- 
tion sold  under  the  fi.  fa.  lands  ;  (5.)  Demand  of  possession 
on  the  19th  April,  1880.  The  judgment  in  the  suit  of 
Turley  v.  Benedict  was  admitted. 

The  lease  of  the  1st  of  October,  1868,  was  in  the  follow- 
ing terms  :  "  This  indenture  made  the  first  day  of  October, 
in  the  year  of  our  Lord,  1868,  in  pursuance  of  an  Act  to 
facilitate  the  leasing  of  lands  and  tenements,  between 
Andrew  Benedict  of  the  first  part,  yeoman,  and  David 
Benedict  and  Laney  Benedict  of  the  second  part,  witness- 
eth,  that  the  party  of  the  first  part  agrees  to  lease  to  the 
party  of  the  second  part,  all  that,"  &c,  "  to  have  and  to 
hold  during  their  natural  life  all  the  privileges  and  appur- 
tenances of  the  above  mentioned  lands,  with  the  exception 
of  the  hop  yard,  &c,  and  the  party  of  the  second  part  is 
to  have,  hold,  work  and  enjoy  during  his  natural  life  or 
hers,  or  while  they  have  their  natural  reasoning  faculties, 
and  in  their  right  minds,  and  should  the  party  of  the 
second  part,  either  or  both  of  them,  be  deprived  of  reasoning 
faculties,  or  incapable  of  manual  labour,  they  are  to  have 
their  support  in  a  comfortable  and  respectable  manner 
while  they  shall  live,  from  the  party  of  the  first  part. 
Should  the  party  of  the  second  part  be  incapable  of  taking 
charge  of  the  place  in  his  after  years  as  it  should  be  done 
by  good  husbandry,  then  the  party  of  the  first  part  govern 
the  above  mentioned  lands  as  seems  best  to  him.  The 
party  of  the  second  part,  should  he  require  it,  shall  have 
the  first  privilege  of  dressing  and  packing  his  hops,  should 
he  have  any  to  dry,  at  a  reasonable  price  after  the  expira- 
tion of  Rockfellow's  lease.  With  the  exception  of  the  party 
of  the  first  part,  the  party  of  the  second  part  is  to  have 
peaceable  and  quiet  enjoyment." 

Much  evidence  was  given  as  to  the  mental  condition  of 
David  Benedict,  his  ability  to  take  charge  of  the  farm, 
and  his  capacity  for  manual  labour. 

The  learned  Judge  submitted  questions  to  the  jury  which 
are  referred  to  in  the  judgment ;  and  upon  their  findings 
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he  entered  a  verdict  for  the  defendant,  leaving  either  party 
to  raise  any  question  as  to  the  construction  of  the  lease. 

In  Michaelmas  Term,  November  23,  1880,  Clute  obtained 
a  rule  nisi  to  set  aside  the  verdict  for  the  defendants,  and 
enter  a  verdict  for  the  plaintiff,  pursuant  to  leave  reserved, 
because  on  the  findings  and  the  proper  construction  of  the 
lease  the  verdict  should  have  been  entered  for  the  plaintiff. 

During  the  same  term,  December  4,  1880,  G.  D.  Dickson 
shewed  cause,  and  referred  to  Fisken  v.  Brooke,  4  App.  8, 
22;  Rhodes  v.  Fomvard,  L.  R.  1  App.  256,  269;  Ford  v. 
Beech,  11  Q.  B.  842,  866  ;  Agar  v.  Stokes,  5  App.  180;  Leith's 
Blackstone,  1st  ed.,  100. 

Clute  contra,  referred  to  Go.  Lit.  42  a ;  Willson  v.  Phillips, 
2  Bing.  13,  16. 

December  31,  1880.  Osler,  J. — The  indenture  of  the 
1st  October,  1868,  created  a  freehold  estate,  that  is  to  say, 
an  estate  for  the  lives  of  the  grantees,  David  and  Laney 
Benedict,  and  the  life  of  the  survivor  of  them.  Such  an 
estate  is  of  course  capable  of  being  sold  under  an  execu- 
tion against  lands  by  virtue  of  R.  S.  O.  ch.  66,  sec.  39,  and 
R.  S.  O.  ch.  98,  sec.  5. 

It  was  urged  by  Mr.  Dickson  that  the  freehold  was  not 
conveyed,  because  the  instrument  purported  to  be  made  in 
pursuance  of  the  Act  respecting  Short  Forms  of  Leases,- 
R.  S.  O.  ch.  103,  or  was  at  most  an  agreement  for  a  lease ; 
but,  (1)  even  if  the  Act  referred  to  does  not  apply  to  a 
freehold  lease,  there  is  no  reason  why  the  instrument  should 
not  take  effect  according  to  its  terms,  which  are  apt  and 
sufficient  to  confer  a  life  estate  ;  and,  (2)  its  language 
shews  that  the  intention  of  the  parties  was  that  the  estate 
should  commence  at  once.  The  term  is  fixed,  and  there 
was  nothing  further  to  be  done.  All  the  terms  of  the 
intended  tenancy  are  to  be  found  in  the  document :  War- 
man  v.  Faithfull,  5  B.  &  Ad.  1042. 

The  point  that  was  most  strongly  pressed  upon  us,  was 
that  the  estate  of  David  Benedict  had  been  determined  by 
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conditions  subsequent.  The  plaintiff  contended  that  the 
instrument  contained  no  such  condition  by  which  that 
estate  could  be  defeated. 

The  habendum  is  (1)  "  To  have  and  to  hold  during  their 
natural  life.  *  *  To  have  and  to  hold,  work,  and  enjoy 
during  his  natural  life  or  hers  "  ;  or  (2)  "  While  they  have 
their  natural  reasoning  faculties  and  in  their  right  minds." 
The  latter  clause  is  strictly  a  limitation,  and  upon  the 
happening  of  the  contingency,  just  as  in  the  case  of  a 
widow,  upon  whom  an  estate  is  conferred  durante  viduitate, 
marrying  again,  the  estate  would  be  determined  and  void. 
That  contingency  has  not  happened,  for  the  jury  have 
found  that  David  Benedict  did  not  cease  to  possess  his 
reasoning  faculties,  and  was  in  his  right  mind. 

The  lease  then  proceeds  :  "  And  should  the  party  of  the 
second  part,  either  or  both  of  them,  be  (1)  deprived  of 
reasoning  faculties ;  or  (2)  incapable  of  manual  labour, 
they  are  to  have  their  support  in  a  comfortable  and  re- 
spectable manner  while  they  shall  shall  live,  from  the  party 
of  the  first  part." 

Nothing  in  this  clause  divests  the  life  estate  already 
granted.  It  is  a  covenant  by  the  grantor  to  support  the 
grantees  when  they  shall  become  unable  by  reason  of  men- 
tal or  physical  infirmity  to  gain  their  own  living  from  the 
farm. 

Then  come  the  clauses  which  it  is  contended  provide  for 
the  determination  of  the  estate  during  David  Benedict's 
lifetime  :  "  Should  the  party  of  the  second  part  be  incapa- 
ble of  taking  charge  of  the  place  in  his  after  years,  as  it 
should  be  done  by  good  husbandry,  then  the,  party  of  the 
first  part  govern  the  above  mentioned  lands  as  seems  best 
to  him,  *  *  *  With  the  exception  of  the  party  of  the 
first  part,  the  said  party  of  the  second  part  is  to  have 
peaceable  and  quiet  possession." 

The  jury  found  that  David  Benedict  was  incapable  of 
manual  labour,  and  was  incapable  of  taking  charge  of  the 
place  as  it  should  be  done  by  good  husbandry. 

I  am  of  opinion  that  this  language  does  not  create  a  con- 
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dition  upon  the  happening  of  which  the  estate  was  to  be 
divested,  nor  do  I  think  that  was  the  intention  of  the 
parties.  The  obvious  intention  of  the  deed  is  to  provide 
a  source  for  the  maintenance  of  the  grantor's  father  and 
mother.  The  grantor  has  covenanted  to  maintain  them  in 
a  comfortable  and  respectable  manner,  when  they  shall  be- 
come deprived  of  their  reasoning  faculties  or  incapable  of 
manual  labour;  and  the  clauses  last  referred  to  appear 
to  be  intended  only  to  confer  authority  upon  the  grantor 
to  manage  the  farm  for  the  benefit  of  the  grantee.  It 
is  when  the  grantee  becomes  incapable  of  taking  charge  of 
the  place  in  his  after  years,"  that  the  grantor  is  to  "  govern" 
the  same  "  as  seems  best  to  him."  That  language  does  not 
seem  appropriate  to  terminate  the  whole  estate  and  inter- 
est of  David  Benedict ;  but,  though  not  expressed  with 
technical  precision,  it  is  more  fairly  susceptible  of  the  con- 
struction contended  for  by  the  plaintiff,  viz.,  that  it  is  an 
agreement  that  the  grantor  shall  manage  the  farm  for  the 
grantee's  benefit. 

Reading  both  these  clauses  together,  I  think  they  mean 
no  more  than  this  ;  and  therefore,  although  David  Benedict 
has  become  incapable  from  physical  infirmity  of  taking 
charge  of  the  place,  which  is  now  "  governed"  by  Andrew, 
I  am  of  opinion  that  the  life  estate  of  the  former  has 
not  been  determined,  and  that  the  plaintiff  is  entitled  to 
recover. 

I  refer  to  Mcintosh  v.  Samo,  24  C.  P.  625,  and  the  case 
there  cited,  Doe  dem.  Henniker  v.  Watt,  8  B.  &  C.  308. 

Wilson,  C.  J.,  and  Galt,  J.,  concurred. 


Rule  absolute.. 
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Skirving  v.  Ross. 

Medical  man — Slander — Registration — R.  S.  0.  ch.  142,  sec.  21. 

A  medical  practitioner  registered  in  Great  Britain,  to  entitle  himself  to 
practise  in  this  Province,  must  be  registered  under  R.  S.  0.  ch.  142, 
sec.  21. 

In  this  case  the  plaintiff,  a  practitioner  registered  in  Great  Britain,  but 
not  in  this  Province,  claiming  to  be  entitled  to  practise  here, 
brought  an  action  against  the  defendant  for  slandering  him  in  his 
profession,  by  stating  that  he  was  a  quack,  &c. 

Held,  that  the  action  was  not  maintainable. 

This  was  an  action  for  slander. 

The  declaration  contained  two  counts.  In  both  counts 
it  was  alleged  that  the  plaintiff'  was  entitled  to  practise, 
and  was  in  fact  practising  medicine,  surgery,  and  mid- 
wifery in  the  Province  of  Ontario,  having  been  duly  regis- 
tered in  the  Medical  Register  of  Great  Britain,  and  being 
duly  authorized  to  practise  medicine,  surgery,  and  mid- 
wifery, in  the  United  Kingdom  of  Great  Britain  and 
Ireland. 

The  words  complained  of  by  the  plaintiff  in  the  first 
count  as  being  spoken  by  the  defendant  were,  that  the 
plaintiff  was  a  quack,  charlatan,  and  the  lives  of  the  peo- 
ple were  not  to  be  entrusted  to  such  a  scoundrel,  as  he 
was  an  unqualified  medical  practitioner  ;  and  the  words 
complained  of  in  the  second  count  were,  that  certain 
papers  (meaning  the  plaintiff's  diploma),  granted  by  a  duly 
incorporated  medical  school  of  the  United  Kingdom,  and 
the  Medical  Register  of  Great  Britain,  containing  the 
name  of  the  plaintiff  as  being  duly  registered,  were  fraud- 
ulent and  were  fraudulently  obtained ;  that  the  Skirving 
named  in  them  was  not  the  plaintiff. 

The  defendant  pleaded  to  each  of  the  counts:  1.  Not 
guilty. 

2.  That  the  plaintiff  was  not  practising  medicine,  sur- 
gery, and  midwifery  in  the  Povince  of  Ontario,  as  in  the 
said  count  was  alleged. 

3.  That  the  plaintiff  was  not  entitled  to  practise  medi- 
cine, surgery,  or  midwifery  in  the  said  Province,  as  in  the 
said  count  was  alleged.  Issue. 
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The  cause  was  tried  before  Cameron,  J.,  and  a  jury,  at 
Woodstock,  at  the  Fall  Assizes  of  1880. 

The  utterance  of  the  words  was  proved. 

It  was  proved  by  the  production  of  the  Medical 
Register  of  Great  Britain,  that  the  plaintiff  was  registered 
as  a  medical  practitioner  in  Scotland,  having  been  duly 
registered  therein  J  875,  but  was  not  at  the  time  when  the 
slanderous  words  complained  of  were  spoken  b}7  the  defen- 
dant entered  on  the  register  in  this  Province,  under  sec. 
21  of  K  S.  0.  ch.  142. 

A  verdict  was  rendered  for  the  plaintiff,  with  SI. 00 
damages,  but  leave  was  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit,  on  the  ground  that  the  plaintiff  was 
not  registered  pursuant  to  the  provisions  of  the  Ontario 
Medical  Act,  and  was  not  authorized  to  practise  medicine, 
surgery,  or  midwifery,  or  either  of  them,  in  the  Province 
of  Ontario. 

In  this  term,  November  18,  1880,  Ball,  Q.  C,  obtained  a 
rule  nisi  pursuant  to  the  leave  reserved. 

In  this  term,  December  1,  1880,  Bethune,  Q.  C,  shewed 
cause.  The  utterance  of  the  slanderous  words  was  clearly 
proved,  and  the  only  question  is,  whether,  under  the 
circumstances,  they  were  actionable.  This  depends  on  the 
question  whether  the  plaintiff  was  entitled  to  practise 
medicine,  &c,  in  this  Province,  though  not  registered 
under  the  Ontario  Medical  Act,  R.  S.  O.  ch.  142.  The 
plaintiff  was  registered  as  medical  practitioner  in  Scotland. 
This  was  proved  by  the  Imperial  Medical  Directory,  which 
is  made  evidence  of  such  registration,  under  the  Imperial 
Act,  21  &  22  Vic.  ch.  90:  Taylor  on  Evidence,  7th  ed.,  vol.  ii., 
p.  1369,  sec.  1458.  Under  sec.  31  of  the  said  Imperial  Act, 
the  plaintiff  was  entitled  to  practise  in  any  part  of  Her 
Majesty's  Dominions.  This,  therefore,  wrould  entitle  him 
to  practise  in  this  Province.  The  only  section  of  our 
Provincial  Act,  R.  S.  O.  ch.  142,  applicable  to  this  case,  is 
sec.  23.  That  section  provides  that  it  shall  be  optional  for 
the  Medical  Council  to  admit  to  registration  all  persons 
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duly  registered  in  the  medical  register  of  Great  Britain,  or 
otherwise  authorized  to  practise  in  the  United  Kingdom  of 
Great  Britain,  &c,  upon  such  terms  as  the  council  may 
deem  expedient.  This  section  merely  provides  for  its 
being  optional  with  the  council  to  provide  terms  for  regis- 
tration, and  it  does  not  appear  that  they  have  ever  exercised 
the  option.  Sec.  24  only  provides  for  cases  before  1870. 
Sec.  25  does  not  apply  here.  It  does  not  contemplate 
registration  only,  but  requires  other  requisites  to  be  com- 
plied wTith,namely,  examinations,  &c,  which  it  has  been  held 
there  is  no  power  to  require  of  those  holding  Imperial  licen- 
ses. There  is  nothing,  therefore,  in  this  Act  requiring  regis- 
tration, and  the  plaintiff  by  virtue  of  the  Imperial  Act  is 
entitled  to  practise.  Even  if  under  the  Provincial  Act  reg- 
istration is  necessary,  the  provisions  thereof  do  not  deprive 
the  plaintiff  of  his  status  as  a  duly  qualified  practitioner  and 
prevent  his  practising,  but  merely  provide  for  the  enforce- 
ment of  non-registration  by  a  penalty.  The  Imperial  Act, 
31  Vic.  ch.  29,  sec.  3,  may  be  read  in  this  light.  If  the 
Provincial  Act  is  to  be  construed  as  contended  for  by  the 
defendant,  then  it  is  clearly  in  conflict  with  the  Imperial 
Act,  21  &  22  Vic.  ch.  90,  sec.  31,  and  is  therefore  ultra 
vires. 

Ball,  Q.  C,  contra.  The  plaintiff  sues  in  the  character 
of  a  duly  qualified  practitioner  in  Ontario,  and  to  sustain 
his  declaration  he  must  prove  that  he  is  such.  The  Imperial 
Act,  21  &  22  Vic.  ch.  90,  sec.  31,  extended  to  the  whole  of 
Her  Majesty's  Dominions,  and  would  no  doubt  have  covered 
this  case ;  but  the  subsequent  Imperial  Act,  31  Vic.  ch.  29, 
sec.  3,  was  passed  for  the  express  purpose  of  amending 
the  previous  Act,  and  enabling  the  Colonial  Legislatures 
to  pass  laws  for  enforcing  the  registration  of  persons 
within  their  jurisdiction.  Under  the  power  thus  confer- 
red, the  Provincial  Legislature  here  have  passed  the 
Act  now  enacted  as  R.  S.  0.  ch.  142.  Sec.  21,  and  the 
following  sections,  expressly  provide  for  such  registration. 
Sec.  35  then  provides  that  registration  gives  the  right  to 
practise,  while  sec.  37,  on  the  other  hand,  provides  that 
54 — VOL.  XXXI  CP. 
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non-registration  shall  disentitle  anyone  to  practise.  The 
plaintiff  could  have  enforced  registration  by  mandamus,  as 
was  done  in  the  case  of  Regina  v.  College  of  Physicians 
and  Surgeons  of  Ontario,  44  U.  C.  R.  564.  If  registration 
is  unnecessary,  the  Court  would  not  have  gone  through 
the  useless  form  of  granting  a  mandamus  to  enforce  it. 
The  case  of  Collins  v.  Carnegie,  1  A.  &  E.  695,  is  expressly 
in  point.  In  that  case,  which  was  an  action  of  slander  for 
stating  that  the  plaintiff  was  not  a  doctor  and  entitled  to 
practise,  but  was  a  quack,  &c,  it  was  held  that  the  plain- 
tiff must  prove  that  he  was  entitled  to  practise  as  a 
physician  in  England,  and  that  such  proof  was  not  furnished 
by  shewing  the  fact  of  his  having  so  practised,  nor  by 
shewing  that  he  was  entitled  to  practise  in  Scotland.  See 
also  Morris  v.  Thornton,  8  T.  R.  393. 

December,  31,  1880.  Galt,  J. — By  sec.  31  of  21  &  22 
Vic.  ch.  90,  Imp.  Act,  persons  in  the  position  of  the 
plaintiff  were  entitled  to  practise  in  any  part  of  Her 
Majesty's  Dominions.  But  by  31  Yic.  ch.  29,  sec.  3,  Imp. 
Act,  "Every  Colonial  Legislature  shall  have  full  power  from 
time  to  time,  to  make  laws  for  the  purpose  of  enforcing 
the  registration  within  its  jurisdiction  of  persons  who 
have  been  registered  under  '  The  Medical  Act ' "  of  Great 
Britain. 

By  section  37  of  R.  S.  0.  ch.  142,  any  person  entitled 
to  be  registered  under  this  Act,  but  who  neglects  or  omits 
to  be  so  registered,  shall  not  be  entitled  to  any  of  the 
rights  or  privileges  conferred  by  registration  under  the 
provisions  of  this  Act,  so  long  as  such  neglect  or  omission 
continues,  &c. 

The  lights  of  registered  practitioners  as  set  forth  in 
section  35  are  :  "  Every  person  registered  under  the  pro- 
visions of  this  Act  shall  be  entitled,  according  to  his 
qualification,  to  practise  medicine,  surgery,  and  mid- 
wifery, or  any  of  them,  as  the  case  may  be,  in  the  Province 
of  Ontario." 

The  plaintiff  was  not  so  registered,  and  therefore  was  not 
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"  entitled  to  practise  Medicine,  Surgery,  or  Midwifery,  in 
Ontario,"  as  alleged  in  each  count  of  his  declaration. 

Collins  v.  Carnegie,  1  A.  &  E.  695,  cited  by  Mr. 
Ball,  is  in  point  to  shew  this  action  cannot  be  maintained, 
and  this  rule  must  be  made  absolute. 

Wilson,  C.J.,  and  Osler,  J.,  concurred. 

Rule  absolute. 
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MEMORANDA. 

During  this  term  the  following  gentlemen  were  called 
to  the  Bar : 

Peter  Clarke  McNee,  Thomas  Ede,  Robert  Hill 
Myers,  Alfred  Duncan  Perry,  Frederic  Covert 
Moffatt,  Edward  Betley  Brown,  William  Nesbit 
Ponton,  Paulus  JEmilius  Irving. 


(  429  ) 


IN  THE  COURT  OF  COMMON  PLEAS. 


Michaelmas  Term,  l^b  Victoria,  1880. 

It  is  ordered,  "  That  the  length  of  this  present  Term  of 
Michaelmas  in  this  Court  for  the  transaction  of  the  busi- 
ness of  this  Court  be  increased,  and  that  the  same  shall 
continue  until  Friday  next,  the  tenth  day  of  December 
instant,  inclusive." 


(  430  ) 


SITTINGS  IN  VACATION, 

AFTER  MICHAELMAS  TERM. 


BlRKETT  ,ET  AL.  V.  McGuiRE  ET  AL. 

Appropriation  of  payments — Partnership  and  individual  liability — Surety — 
Discharge  by  giving  time. 

Where  a  partnership  has  been  dissolved  and  one  of  the  partners  continues 
to  deal  with  a  creditor  of  the  firm,  and  in  so  dealing  the  partnership 
and  separate  accounts  are  blended,  payments  made  by  the  continuing 
partner  without  any  express  appropriation  must  be  applied  to  the 
partnership  indebtedness. 

In  this  case  at  the  time  of  the  dissolution  the  plaintiffs  held  certain  notes  of 
the  firm  for  the  firm's  indebtedness :  and  before  any  payment  was  made  by 
the  continuing  partner  the  plaintiffs  wrote  to  him  that  when  he  remitted 
on  the  firm's  indebtedness  to  say  so  5  and  in  the  statements  of  claim 
furnished  by  the  plaintiffs  from  time  to  time  the  moneys  paid,  with 
certain  exceptions,  were  applied  to  the  new  indebtedness,  the  old 
indebtedness  being  always  kept  distinct  and  described  as  the  firm's.  It 
appeared,  however,  that  the  plaintiffs  in  their  books  ignored  the  retiring 
partner's  existence,  and  the  accounts  rendered  from  time  to  time  to 
the  continuing  partner  were  of  the  whole  amount  then  due,  with  interest 
added  and  compounded,  and  the  renewals  taken  were  not  of  the  existing 
notes  but  in  sums  suiting  the  plaintiffs'  convenience,  and  covering  the 
accumulated  compound  interest. 

field,  by  Cameron,  J.,  that  there  was  nothing  in  the  circumstances  stated 
in  this  case  to  take  it  out  of  the  rule  above  stated,  and  the  payments 
were  therefore  applied  to  the  partnership  indebtedness. 

It  appeared  that  the  retiring  partner  was  in  effect  a  surety  for  the 
continuing  one  5  and  it  was  Held  that  the  plaintiffs  by  their  course  of 
dealing  had  given  time  to  the  continuing  partner,  whereby  the  retiring 
partner  became  discharged. 

The  case  was  entered  for  trial  at  the  Assizes  at  Hamilton, 
held  in  April,  this  year,  when  a  verdict  was  entered  for  the 
plaintiffs  for  $1,500,  subject  to  a  reference  to  James  Shaw 
Sinclair,  Esquire,  Judge  of  the  County  Court  of  the  county 
of  Wentworth. 
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The  declaration  contained  four  counts  on  the  four  notes 
hereinafter  first  mentioned,  three  only  of  which  appeared  in 
the  memorandum  of  the  22nd  of  November,  1876,  which 
the  defendant  declined  to  sign,  as  hereinafter  stated. 

The  defendant  Hutton  pleaded  the  following  pleas  to 
each  couut  of  the  declaration  : — 

1.  The  defendant  did  not  make  the  note. 

2.  Payment  before  action. 

3.  Note  riot  properly  stamped. 

4.  Also  relating  to  the  defective  stamping  of  the  note. 
And  he  applied  to  the  learned  arbitrator  to  be  allowed 

to  add  the  following  plea :  "  And  for  a  seventh  plea,  the 
defendant  William  Hutton,  for  defence  on  equitable 
grounds,  says  that  at  the  time  of  the  making  of  the  pro- 
missory notes  in  the  declaration  mentioned,  the  defendants 
carried  on  business  in  partnership  under  the  name  and  firm 
of  McGuire  &  Hutton,  but  after  the  making  of  the  said 
notes  the  said  co-partnership  was  dissolved,  and  the  defen- 
dant William  Hutton  assigned  and  released  all  his  interest 
in  the  property,  credits,  and  effects  of  the  said  co-partner- 
ship to  the  defendant  James  McGuire  ;  and  the  said  James 
McGuire,  in  consideration  thereof,  agreed  with  the  said 
William  Hutton  that  he  would  discharge  all  the  debts, 
claims,  and  liabilities  of  the  said  co-partnership,  which 
included  the  promissory  notes  in  the  declaration  mentioned, 
and  the  plaintiffs  had  full  notice  and  knowledge  of  the  said 
dissolution  of  partnership  and  of  the  assignment  and  agree- 
ment aforesaid  ;  and  after  having  such  notice  and  know- 
ledge, the  plaintiffs  from  time  to  time  took  from  the 
defendant  James  McGuire  promissory  notes  and  bills  of 
exchange,  made  or  accepted  by  him,  payable  to  the  plain- 
tiffs for  or  on  account  of  the  moneys  owing  to  the  plaintiffs 
upon  the  promissory  notes  in  the  declaration  mentioned, 
which  promissory  notes  and  acceptances  so  [taken  by  the 
plaintiffs  were  payable  at  dates  and  times  subsequent  to 
the  dates  at  which  the  promissory  notes  in  the  declaration 
mentioned  were  due  and  payable ;  ^andjthe  plaintiffs  there- 
by, without  the  consent  or  knowledge  of  the  defendant 
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William  Hutton,  gave  time  to  the  said  James  McGuire 
for  the  payment  of  the  moneys  owing  upon  the  promissory 
notes  in  the  declaration  mentioned." 

It  appeared  that  the  defendants  had  been  co-partners  in 
business  up  to  the  14th  day  of  October,  1876,  when  a  formal 
dissolution  took  place,  the  defendant  Hutton  retiring  from 
the  firm.  The  defendant  McGuire,  as  part  of  the  terms  of  the 
dissolution,  gave  the  defendant  Hutton  a  bond  to  indemnify 
him  against  the  liabilities  of  the  co-partnership,  and  agreed 
to  pay  him  for  his  interest  in  the  business  the  sum  of  $1,332, 
for  which  he  gave  Hutton  his  promissory  notes.  After  the 
dissolution  the  defendant  McGuire  continued  the  business 
up  to  the  22nd  of  January,  1880,  when  he  made  an  assign- 
ment in  insolvency  to  one  C.  P.  Scott,  official  assignee.  At 
the  time  of  the  dissolution  the  plaintiffs  had  a  claim  against 
the  defendants  amounting  to  about  $1,518.86,  on  account 
of  which  they  held  the  following  among  other  promissory 
notes  : — 

1.  Note  dated  1st  March,  1876,  at  six  months,  due  4th 
September,  for  $313.24. 

2.  Note  dated  1st  May,  1876,  at  six  months,  due  4th 
November,  for  $387.49. 

3.  Note  dated  22nd  June,  1876,  at  five  months,  due  25th 
November,  for  $128.99. 

4.  Note  dated  19th  August,  1876,  at  seven  months,  due 
22nd  March,  1877,  for  $430.53. 

The  dissolution,  though  determined  on  before,  was  finally 
brought  about  by  the  defendant  Hutton  writing,  under 
date  5th  of  October,  1876,  to  the  plaintiffs  and  other  credi- 
tors, declining  to  be  responsible  for  any  purchases  his 
co-partners  might  make. 

After  the  dissolution  the  plaintiffs  continued  to  deal  with 
the  defendant  McGuire,  and  supplied  him  with  goods  to 
the  amount  of  $5,227.57,  and  received  from  him  $3,326.79. 

Shortly  after  the  dissolution,  about  the  22nd  of  Novem- 
ber, 1876,  the  plaintiffs  wished  the  defendant  Hutton  to 
sign  fresh  notes  in  renewal  of  those  that  had  matured. 
They  requested  him  to  sign  the  following  document,  and 
he  declined  to  do  so  : — 


BIRKETT  ET  AL.  V.  M'GUIRE  ET  AL.  433 

"  Wingham,  22nd  November,  1876. 

"  Messrs.  Thompson,  Birkett  &  Bell,  Hamilton. 

"  Dear  Sirs, — With  reference  to  the  indebtedness  of  my 
late  firm  of  McGuire  &  Hutton  to  your  firm,  amounting  at 
this  date  to  $1,518.86,  (say  fifteen  hundred  and  eighteen 
dollars  and  and  comprised  in  the  following  notes  and 
acceptances : 

Nov.    10.  Our  draft  on  you  .  .  .  .  $316  00 

Less  paid   80  00 

■   $236  00 


4.  Pro.  note  due  to-day    314  71 

4.       "             "    387  49 

"25.       "             "    128  99 

1877.  March  22.       "             "    430  53 

1876.  Sept.     6.  Goods  due  1st  April,  1877    21  14 


$1,518  86 

"I  hereby  promise  and  agree  to  sign  renewal  notes,  or  ac- 
cept renewal  drafts,  along  with  my  late  partner  James 
McGuire,  for  extending  the  time  upon  all  or  any  of  the 
above  promissory  notes,  or  acceptances  or  drafts,  reserving 
to  myself  the  right  to  decline  to  sign  further  renewals  after 
the  existing  over  due  amount  has  been  renewed  up  to  the 
25th  of  February,  1877,  and  the  note  coming  due  on  the 
22nd  of  March  next,  and  the  open  account,  have  been 
renewed  up  to  the  25th  of  June,  1877." 

To  this  request  he  replied  by  post  card,  as  follows,  under 
date  the  24th  of  November,  1876 : 

"  Messrs.  Birkett  &  Bell  : 

"  Gentlemen, — My  legal  adviser  tells  me  it  will  not  be 
for  my  benefit  or  interest  to  sign  the  document  left  by  you, 
and  you  remember  the  Jews'  quotation  in  my  last  letter  to 
yourselves — '  if  in,  get  out ;  out,  keep  out.'  I  think  I  will 
have  that  framed.  Mr.  McGuire  agreed  to  collect  all  debts, 
and  pay  all,  and  I  am  quite  willing  to  let  him  do  it. 
"  Yours  respectfully, 

"  William  Hutton,  Miller." 

The  account  in  the  plaintiffs'  ledger  was  after  the  disso- 
lution continued,  with  the  addition  of  the  name  of  the 
defendant  James  McGuire,  and  the  date  2nd  of  November, 
1876,  thus: 
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"  Dr.  McGuire  &  Hutton, — James  McGuire,  2nd  of  No- 
vember, 1876,"  and  the  first  item  to  the  debit  of  the 
account  after  the  14th  of  October,  1876,  the  date  of  the 
dissolution,  was  October  31.  "To  bills  payable  account, 
$316,"  this  being  a  note  previously  given  by  the  defendants, 
carried  to  their  credit,  and  afterwards  taken  up  by  plaintiffs 
and  re-charged.  The  next  entry  to  the  debit  in  the  ledger 
was  on  the  3rd  of  November,  1S76.  It  consisted  of  four 
different  sales  of  goods  to  the  defendant  McGuire,  at  six, 
four,  and  three  months'  credit,  and  one  item  of  net  cash ; 
in  all,  $443.47.  Then  followed  on  the  4th  and  25th  of  No- 
vember, a  charge  of  the  note  for  $314.71,  mentioned  in  the 
memorandum  the  defendant  Hutton  was  asked  to  sign 
as  above,  and  the  notes  for  $387.49,  and  $128.99,  held  by  the 
plaintiffs  at  the  time  of  the  dissolution  of  the  partnership; 
and  on  the  credit  side,  after  the  dissolution,  there  appeared 
the  following  entries  in  the  same  ledger :  November  10, 
By  cash  account  to  account  draft  to-day,  $80 ;  30th 
November,  by  bills  renewable  account  at  forty-five  days, 
due  20th  December,  $319.45 ;  by  do.,  at  seventy-five 
days,  due  20th  January,  $397.85;  after  which  a  balance  was 
struck  amounting  to  $829.60,  which  was  carried  to  the 
debit  of  the  defendant  McGuire,  in  an  account  opened  in  a 
new  ledger  against  the  defendant  McGuire,  alone,  which 
last  account  was  continued  down  to  the  time  of  the  insol- 
vency of  the  defendant  McGuire — the  notes  mentioned 
above,  and  sued  on  in  this  action,  having  been  renewed 
from  time  to  time  in  the  name  of  the  defendant  McGuire 
alone,  with  interest  and  bank  charges  added  ;  and  in  Sep- 
tember, 1879,  they  were  represented  by  the  following  notes : 
One  note  dated  in  September,  at  three  months,  for  $423,57; 
a  second  note  for  $469.43,  at  four  months,  and  a  third  note 
for  $363.36,  at  four  months,  the  notes  being  credited  when 
received  by  plaintiffs  in  this  account,  and  charged  back 
when  taken  up  by  them. 

It  appeared  in  evidence  before  the  arbitrator,  in  addition 
to  the  facts  above  mentioned,  that  the  defendant  Hutton 
had  filed  an  affidavit  in  insolvency  in  proof  of  his  claim 
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against  the  defendant  McGuire,  wherein  he  claimed  that 
the  said  McGuire  was  indebted  to  him  in  the  sum  of 
$1,449.46,  and  $1,000  of  this  sum  was  the  amount  of  the 
bond  given  by  the  defendant  McGuire  to  him  to  indemnify 
him  against  the  liabilities  of  the  firm.  The  affidavit  was 
sworn  on  the  5th  of  February,  1880. 

The  plaintiffs  also  proved  their  claim  in  insolvency 
against  the  defendant  McGuire  for,  among  other  items,  the 
sum  of  $1,161.72,  composed  of  a  balance  of  $317.76  of  the 
note  for  $423.57,  and  the  notes  for  $469.43  and  $363.86 
taken  from  the  defendant  McGuire  in  renewal,  as  alleged 
by  the  plaintiff's,  of  the  notes  held  by  them  at  the  dissolu- 
tion of  the  defendants'  partnership,  "  for  which  sum  the 
plaintiffs  held,"  the  affidavit  set  forth,  "  the  liability  of 
Hutton  &  McGuire,  that  being  the  balance  due  the  plain- 
tiffs at  the  dissolution  of  the  firm  of  Hutton  &  McGuire, 
with  interest  till  date  of  affidavit ;  and  the  claimants  held 
the  promissory  notes  of  the  said  McGuire,  in  this  affidavit 
referred  to,  as  additional  security  for  the  amount  so  due  to 
them  from  the  firm  of  Hutton  &  McGuire." 

After  the  plaintiffs  had  received  the  postal  card  from  the 
defendant  Hutton  of  the  24th  of  November,  1876,  they 
wrote  under  the  same  date  to  the  defendant  McGuire,  as 
follows : — 

"  Mr.  Hutton  sends  us  -  a  postal  card,  saying  his  legal 
adviser  tells  him  not  to  sign  the  paper  which  the  writer 
left  with  him.  (The  paper  referred  to  is  the  memorandum 
of  the  22nd  of  November,  1876,  above  set  out.)  In  these 
circumstances  we  can  give  you  no  renewals  of  the  old  firm's 
paper,  and  must  ask  you  to  make  special  efforts  to  have  it 
paid  up.  We  should  specially  like  to  see  those  drafts 
which  we  have  drawn  upon  the  old  firm,  due  the  20th 
December  and  20th  January,  taken  out  of  the  way.  Do 
not  hesitate  to  tell  Mr.  Hutton  that  you  cannot  pay  him 
on  the  1st  December,  if  it  is  going  to  cramp  you  to  find 
him  the  money,  and  let  him  wait  until  it  is  convenient  for 
you  to  pay.  Keep  your  old  indebtedness  (that  is  the 
indebtedness  of  the  old  firm,)  separate  from  your  new  lia- 
bilities, and  for  this  purpose  you  should  get  a  new  ledger, 
and  when  you  remit  an  old  indebtedness,  say  so.  *  *  * 
"  Yours  truly,         Thomson,  Birkett  &  Bell." 
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They  had  previously  written  to  the  defendant  Hutton, 
as  follows : — 

"  November  16,  1876. 

"  Me.  Wm.  Hutton. 

"  Dear  Sir, — Mr.  McGuire  informs  us  that  you  refuse  to 
sign  the  letter  which  we  drew  up  for  you,  by  which  you 
agreed  to  continue  your  responsibility  upon  any  renewals 
we  might  have  to  give  of  the  existing  paper  of  McGuire  & 
Hutton.  We  cannot  see  what  you  are  to  gain  by  this. 
Yon  are  responsible,  of  course,  upon  the  existing  paper  of 
McGuire  &  Hutton,  and  if  we  cannot  get  renewals  of  it, 
then  we  must  proceed  to  collect.  We  have  nothing  to  do 
with  the  arrangements  that  exist  between  Mr.  McGuire 
and  yourself.  We  can  proceed  against  either  or  both  of 
you,  so  long  as  we  hold  the  firm's  signature  for  a  dollar  of 
indebtedness,  and  we  intend  to  do  it  if  you  persist  in  your 
present  course.  We  think  you  had  better  take  advice  in 
this  matter.  We  are  asking  nothing  unreasonable,  but 
wThat  on  the  contrary  is  to  your  interest,  as  well  as  ours,  if 
you  look  at  it  carefully.  In  any  case,  let  us  know  your 
final  decision. 

"  We  are,  dear  Sir,  yours  truly, 

"  Thomson,  Birkett  &  Bell." 

The  postal  card  of  the  24th  of  November,  1876,  was  the 
defendant  Hutton's  reply. 

On  the  25th  of  November,  1876,  the  plaintiffs  replied  as 
follows  to  the  postal  card  : 
"  Mr.  W.  Hutton,  Wingham  : 

"  Dear  Sir, — We  have  your  postal  card  of  the  23rd 
(?  24th)  instant,  and  regret  that  you  should  decline  to  carry 
out  that  which  you  tacitly  admitted  to  the  writer  was  a 
fair  and  reasonable  proposal.  In  the  circumstances,  we 
must  request  you  to  see  that  Mr.  McGuire  remits  us 
promptly  for  payment  of  the  late  firm's  over  due  paper, 
otherwise  we  shall  have  to  put  you  both  to  trouble  and 
expense.  We  presume,  as  you  are  not  disposed  to  accom- 
modate us,  you  will  not  expect  any  accommodation  from 
us,  and  we  beg  therefore  to  advise  you,  that  unless  you  and 
Mr.  McGuire  (either  or  both  of  you)  send  us  our  money 
quickly,  you  may  postpone  the  framing  of  the  Jews'  quota- 
tion meantime,  for  you  will  find  you  are  in  for  it,  and  not 
out  by  any  means. 

"  Thomson,  Birkett  &  Bell." 
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The  defendant  Hutton  answered  under  date  1st  Decem- 
ber, 1876 : 

"  Your  favour  in  reply  to  my  postal  card,  I  have  re- 
ceived, and  in  reply  have  been  to  see  Mr.  McGuire  anent 
the  matter.  In  our  bargain  at  the  dissolution,  he  assumed 
all  debts,  and  was  to  pay  me  my  claims  in  three,  six,  nine, 
or  twelve  months,  and  agreed  in  writing  to  give  or  transfer 
a  policy  of  insurance  for  three  thousand  dollars,  which  I 
was  to  hold  until  my  claims  were  paid.  Now,  I  do  not 
wish  to  defraud  you  one  cent,  or  to  get  clear  of  any  debt 
I  honestly  owe.  You  are  entitled  to  your  money,  and  I 
believe  there  is  plenty  to  pay,  not  only  yours,  but  mine  as 
well,  taking  your  figures  in  the  statement  you  shewed  me. 
Now  this  is  what  I  am  willing  to  do,  and  I  told  Mr.  Mc- 
Guire for  him  to  give  me  the  policy  of  insurance  as  he 
agreed  to  do,  and  whenever  he  does  that  T  will  endorse  the 
old  paper  which  you  hold  against  McGuire  and  Hutton,  as 
shewn  in  your  statement.  I  consider  McGuire  has  not 
dealt  honourably  with  me  in  the  past,  and  that  is  a  more 
charitable  expression  than  the  one  I  could  use ;  and  a  man 
who  deceives  me  once  I  blame,  but  if  he  does  it  a  second 
time,  I  blame  myself.  If  he  fails  to  carry  out  his  agree- 
ment with  me,  then  the  sooner  it  comes  to  a  focus  the 
better." 

The  plaintiffs  replied  on  the  6th  of  December,  1876. 

"  We  have  your  letter  of  the  1st  instant,  and,  on  con- 
sideration, have  advised  Mr.  McGuire  to  agree  to  your 
proposal  and  have  an  endorsem'ent  made  on  his  policy  of 
insurance  to  the  effect  that  loss,  if  any,  shall  be  payable  to 
you  to  the  extent  of  your  claim  against  him.  This  should 
be  sufficient  for  your  purpose,  for  we  suppose  you  only 
want  the  amount  of  your  claim,  which  is  not  $2,000  now, 
and  we  hope  will  gradually  be  getting  less  as  he  is  able  to 
make  payments  on  it.  We  have  sent  Mr.  McGuire  some 
renewal  paper,  which  kindly,  sign  after  the  insurance  matter 
is  made  right. 

"  W"e  are,  yours  truly, 

"Thomson,  Birkett,  &  Bell." 

The  defendant  Hutton  did  not  reply,  and  the  plaintiffs, 
on  the  4th  of  January,  1877,  wrote  him  as  follows  : — 

"  We  wrote  to  you  on  the  6th  ult.,  to  which  we  have  no 
reply,  but  this  morning  Mr.  McGuire  telegraphed  that  you 
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will  not  endorse  any  paper  until  his  whole  insurance  is 
transferred  to  you.  This  seems  to  us  very  unreasonable, 
as  we  assume  you  want  nothing  but  your  claim,  and  we 
cannot  imagine  why  you  should  want  anything  more 
secured  to  you.  Be  a  little  more  considerate,  Mr.  Hutton, 
and  do  not  ask  others  to  do  for  you  that  which  you  would 
not  do  for  them  ;  take  security  for  the  amount  of  your 
claim  only,  and  let  us  get  the  matter  closed. 

"  Yours  truly, 

Thomson,  Birkett,  &  Bell." 

The  defendant  Hut  ton  did  not  reply  to  this  letter,  and 
on  the  19th  January,  1877,  the  plaintiffs  wrote  to  McGuire: 

"  We  have  your  letter  of  the  8th  instant,  and  note  con- 
tents. Mr.  Hutton  and  his  partner  must  both  be  equally 
stupid  not  to  see  thatrthe  endorsing  of  a  renewal  does  not 
make  him  (Hutton)  liable  for  a  cent  more  than  he  is  liable 
for  at  present.  However,  it  is  useless  arguing  with  such  a 
man;  pay  him  no  more  money  meantime,  but  push  your 
collections  on  behalf  of  your  creditors.  *  *  *  Meantime, 
as  on  account  of  note  and  draft  over  due,  we  send  you  twTo 
part  renewals  for  your  signature." 

After  this  the  plaintiffs  went  on  dealing  with  McGuire, 
and  taking  his  notes  in  renewal  without  any  communica- 
tion with  the  defendant  Hutton,  till  the  9th  of  April,  1878, 
when  they  wrote  him  as  follows : — 

"  We  saw  Mr.  McGuire  this  afternoon,  and  in  course  of 
conversation  with  him  were  very  much  surprised  to  learn 
that  you  had  received  between  $600  and  $700  from  him 
during  the  past  year.  If  you  are  not  aware  of  it,  we  now 
notify  you  that  we  hold  Hutton  and  McGuire's  notes,  and 
that  the  firm  are  still  indebted  to  us  in  the  sum  of  $960.93, 
as  at  the  1st  of  March,  1878.  We  are  not  disposed  to  sub- 
mit to  this  state  of  things,  and  we  shall  insist  that  this 
indebtedness  be  cleared  off  before  you  receive  any  more 
money.  You  will  please  let  this  have  your  prompt  atten- 
tion." 

Previous  to  and  after  this  letter,  plaintiffs  were  in  the 
habit  of  rendering  monthly  statements  of  account  to  Mc- 
Guire. The  first  that  appeared  in  evidence  in  which  the 
account  of  Hutton  &  McGuire  was  mentioned,  was  as  fol- 
lows : — 
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October  29th,  1877. 
Mr.  James  McGuire  to  Thomson,  Birkett  &  Bell. 


McGuire  &  Hutton  Liability. 

Sept.  4.  To  amount  due  per  acct   $925  38 

Less  error  in  statement  12th  Jan.      10  00 

  $915  38 

Add  interest  to  1st  Nov.,  58  days  14  53 

Due  in  cash  1st  Nov   $929  91 

Held  on  account  of  above  amount. 

Pro.  note  due  7th  Nov   $434  15 

Pro.  note  herewith   429  61 

James  McGuire  Account. 

Oct.    9.  Pro.  note  due  to-day,  23  days,  $1  97  318  37 

29.       "           "             12    "       0  97  304  50 

25.       "          "              7    "      0  20  111  89 

Add  interest    3  14 

Due  in  cash  1st  Nov   =   737  90 

Oct.  12.  By  draft  at  30  days,  due  at  Wingham 

14th  Nov   200  00 

The  next  statement  in  evidence  with  the  joint  and 


separate  accounts  was  as  follows  : — 

January,  1878. 
Mr.  James  McGuire  to  Thomson,  Birkett  &  Bell. 

McGuire  &  Hutton  Indebtedness. 


1877.  Dec.    1.  To  amount  due  per  acct   $937  22 

Add  32  days  interest   8  20 

Due  in  cash  2nd  January    $945  42 

James  McGuire  Account. 
Dec.    1.  To  amt.  due  per  acct.  34  days,  $2  13     230  84 
13.  To  note  due  to-day,     22    "      0  74     125  64 

1878.  Jan.    4.  "  "    315  24 

Add  interest   2  87 

  674  59 


Total  over  due   $1620  01 

Dec.  By  draft  due  at  Wingham,  12th  inst.  $200  00 
Jan.        By  draft  due  at  30  days   200  00 

By  note  at  2  months    674  59 

Please  accept  draft  for  $200. 


The  next  statement  was  as  follows  : — 

February  4th,  1878. 
Mr.  James  McGuire  to  Thomson,  Birkett  &  Bell. 
Jan.    4.  To  amt.  due  per  acct.  31  days,  $5  70    $674  59 
13.  To  note  due  to-day,     17    "       2  53     550  63 

Add  interest   8  23 

  $1233  45 

Jan.  12.  By  draft  paid  at  Wingham    $200  00 

Add  interest    $1  24 

Less  agency  and  stamps . .    0  66        0  58 

  200  58 

$1032  87 


440     COMMON  PLEAS,  MICHAELMAS  VACATION,  44  VIC,  1881. 


McGuire  &  Hutton's  Indebtedness. 

Jan.   2.  To  amount  per  account    $945  42 

Add  interest  to  date    8  53 

  $953  95 

At  Credit  to  Account  of  above  Amounts. 
By  draft  at  Wingham,  11th  February    $200  00 

By  note  due  7th  March   674  59 

Feb.    4.  By  draft  due  11th  March   250  00 

By  note  herewith  at  3  months   632  87 

The  statement  shewing  a  balance  of  $960.93,  referred  to 
in  the  letter  to  defendant  of  the  9th  of  April,  1878,  was  as 
follows  : — 

1st  March,  1878. 
Mr.  James  McGuire  to  Thomson,  Birkett  &  Bell. 

Feb.  4.  To  amount  due  per  acct   $1032  87 

Add  interest  to  date    7  34 

Due  in  cash  2nd  March   $1040  21 

By  draft  paid  at  Wingham    $200  00 

Add  interest   $1  03 

Less  agency  and  stamps . .    0  56        0  47 

  200  47 

Balance   $839  74 

McGuire  &  Hutton's  Indebtedness. 

Feb.    4.  To  amount  due  per  account   $953  95 

Add  interest  to  date    6  78 

Due  in  cash  2nd  March    960  73 

Total   $1800  47 

To  Account  of  above  Amounts. 

By  draft  clue  at  Wingham,  11th  Mar.  $250  00 

By  pro.  note  due  7th  May   632  87 

March  2.  By  draft  at  35  days   200  00 

By  note  herewith  ,   617  60 

To  which  was  added  in  pencil,  "Leaving  open  balance  $100." 

On  the  12th  of  August,  1879,  the  following  statement 
was  rendered  by  the  plaintiffs  to  McGuire  :— 

Mr.  James  McGuire  to  Thomson,  Birkett  &  Bell. 

July  28.  To  amount  due  per  acct.  McGuire  & 

Hutton    $1104  23 

To  amount  due  per  acct.  McGuire  . .  2210  21 

$3314  44 

July  28.  By  draft  at  25  days   $100  00 

28.  By  draft  at  40  days   100  00 

28.  By  pro.  notes  to  acct   2228  29 

Aug.  12.  By  draft  at  40  days   200  00 

By  pro.  note  due  23rd  Nov   326  86 

By  pro.  note  due  9th  Dec   286  57 

$3241  72 
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"Dear  Sir, — Please  sign  and  return  the  enclosed  notes, 
and  if  we  have  occasion  to  draw  on  you,  please  accept. 

"  T.,  B.  &  B." 

The  claim  of  the  plaintiffs  proved  against  the  insolvent 
estate  of  McGuire,  in  respect  of  the  alleged  indebtedness  of 
the  defendants  McGuire  &  Hutton,  amounting  to  $1,161.72, 
was  made  up  as  follows : — 


1876.  Sept.     4.  To  note  due  this  date   $313  24 

Oct.     21.  To  their  draft  on  us  due  this  date  100  00 

Nov.     4.  To  note  due  this  date   387  49 

4.       "          "    314  71 

25.       "          "    128  99 

1877.  March  22.       "          "    430  53 

1880.  Feb.  To  balance  of  interest,  bank  agency 

and  stamps    338  21 

$2013  17 

1876.  Oct.     21.  By  cash  in  payment  of  draft  on  us    $100  00 

Nov.    10.  By  cash  on  acct.  of  7th  Oct   80  00 

Dec.    20.  By  cash  paid  draft  at  Wingham    . .      319  45 

1877.  April  17.  By  cash  paid  to  McGuire  here    2  00 

June     6.  By  cash  paid  at  Wingham   150  00 

Aug.   25.       "  "  "    200  00 

  851  45 


Balance  due  in  cash,  4th  Feb. ,  1880  $1161  72 


The  plaintiff  Bell  in  his  evidence  stated  he  had  made  out 
a  statement  of  the  assets  and  liabilities  of  the  firm  of 
McGuire  &  Hutton,  showing  the  assets  to  have  been  $6,188 
and  the  liabilities  $3,690,  leaving  an  apparent  surplus  of 
$2,498,  which  statement  he  shewed  to  the  defendant 
Hutton :  that  the  plaintiffs  took  notes  from  James  McGuire 
on  account  of  the  McGuire  &  Hutton  indebtedness  :  that 
they,  the  plaintiffs,  retired  these  notes  from  time  to  time 
and  took  fresh  ones  :  that  the  account  current  bore  interest 
at  ten  per  cent.  :  that  the  notes  were  taken  from  McGuire 
after  Hutton  refused  to  sign  the  notes  in  November  or 
December,  1876,  without  consulting  Hutton  :  that  they 
took  the  notes  on  account  of  part  of  the  indebtedness,  but 
not  in  settlement  of  any  part  of  it. 

The  learned  arbitrator  found  for  the  plaintiffs  for 
$1,009.97,  after  crediting  the  defendant  with  the  sum  of 
$185.89,  received  from  the  insolvent  estate  of  the  defen- 
dant McGuire. 

56 — vol.  xxxi  c.p. 


442     COMMON  PLEAS,  MICHAELMAS  VACATION,  44  VIC,  188L 

From  this  award  the  defendant  Hutton  appealed,  on  the 
grounds,  that  the  plaintiffs  from  time  to  time  rendered 
statements  of  account  to  the  defendant  McGuire,  containing 
credits  applicable  to  the  plaintiffs'  claim,  which  extinguished 
it  before  the  commencement  of  the  suit,  and  that  the  plain- 
tiffs had  discharged  the  defendant  Hutton  by  their  mode 
of  dealing  with  the  accounts  of  which  the  notes  sued  on 
formed  part,  and  by  giving  time  to  the  defendant  McGuire, 
after  the  dissolution  of  the  partnership,  without  the  consent 
of  Hutton,  although  they  knew  that  the  defendant  Mc- 
Guire had  taken  over  the  partnership  assets,  and  agreed  to 
pay  the  debts  of  the  firm. 

On  November  9,  1880,  the  appeal  was  argued. 
MacKelcan,  Q.C.,  for  the  defendant,  Hutton. 
Bruce  (of  Hamilton),  for  the  plaintiffs. 
The  arguments  and  cases  cited,  sufficiently  appear  from 
the  judgment. 

January  14,  1881.  Cameron,  J. — The  learned  Judge  of 
the  County  Court  did  not  give  any  reasons  in  writing 
for  making  his  avvard  in  favour  of  the  plaintiffs,  but 
I  assume  he  thought  the  original  indebtedness  of  the 
defendant  Hutton  had  not  been  discharged  by  the  sub- 
sequent dealings  between  the  plaintiffs  and  McGuire, 
on  the  principle  that  the  plaintiffs  had  a  right,  no  special 
appropriation  having  been  made  by  McGuire  in  making 
his  payments,  to  apply  them  to  the  goods  bought  by 
McGuire  after  the  dissolution,  and  that,  the  relationship 
of  principal  and  surety  not  existing  between  the  defendant 
Hutton  and  them,  they  had  a  right  to  give  time  to  McGuire 
without  affecting  the  original  liability  of  Hutton. 

The  question  for  my  decision  on  this  appeal  is,  did  the 
learned  arbitrator  come  to  the  correct  conclusion  in  law 
upon  the  facts.  The  case  is  not  in  its  facts  exactly  like 
any  of  the  cases  referred  to  on  the  argument,  or  that  I  have 
been  able  to  find  reported  on  the  question  of  appropriation 
of  payments. 
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In  Simson  v.  Ingham,  2  B.  &  C.  65,  Bayley,  J.,  at  p.  72, 
states  the  rule  thus  :  "  The  general  rule  is,  that  the  party 
who  pays  money  has  a  right  to  apply  that  payment  as  he 
thinks  fit.  If  there  are  several  debts  due  from  him,  he  has 
a  right  to  say  to  which  of  those  debts  the  payment  shall  be 
applied.  If  he  does  not  ma^  e  a  specific  application  at  the 
time  of  payment,  then  the  right  of  application  generally 
devolves  on  the  party  who  receives  the  money.  But  there 
is  a  third  rule,  viz.,  that  where  one  of  several  partners  dies, 
and  the  partnership  is  in  debt,  and  the  surviving  partners 
continue  their  dealings  with  a  particular  creditor,and  the  lat- 
ter joins  the  transactions  of  the  old  and  the  new  firm  in  one 
entire  account,  then  the  payments  made  from  time  to  time 
by  the  surviving  partners  must  be  applied  to  the  old  debt. 
In  that  case,  it  is  to  be  presumed  that  all  the  parties  have 
consented  that  it  should  be  considered  as  one  entire  account, 
and  that  the  death  of  one  of  the  partners  has  produced  no 
alteration  whatever.  In  this  case  the  partner  died  in 
September,  1814.  If,  in  the  ordinary  course  of  business  in 
October,  1814,  a  monthly  account  had  been  sent  instating 
the  transactions  before  and  after  the  death  of  the  partner 
as  forming  part  of  one  entire  account,  and  the  balance  as 
due  from  the  survivors  ;  in  that  case  the  creditor  would 
have  been  precluded,  and  would  have  had  no  right  to  have 
said  that  the  payments  made  subsequently  to  the  death  of 
the  partner  should  be  applied  to  any  but  the  old  account. 
In  fact,  the  bankers  in  London  did  not  send  in  any  account 
after  the  death  of  the  partner  until  November,  and  then 
they  sent  in  two  distinct  accounts ;  one  made  up  to  the 
day  of  the  death  of  the  partner,  and  the  other  commenc- 
ing from  that  period.  At  that  time,  therefore,  the  bankers 
in  London  expressed  their  dissent  from  making  the  whole 
one  entire  account.  It  has  been  insisted  that,  at  that 
period  of  time,  they  had  no  right  so  to  do,  because  they 
were  precluded  by  the  entries  which  they  had  already  made 
in  their  own  books  in  the  intermediate  space  of  time.  If, 
indeed,  a  book  had  been  kept  for  the  common  use  of  both 
parties  as  a  pass  book,  and  that  had  been  communicated  to 
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the  opposite  party,  then  the  party  making  such  entries 
would  have  been  precluded  from  altering  that  account  ; 
but  entries  made  by  a  man  in  books  which  he  keeps  for  his 
own  private  purposes,  are  not  conclusive  on  him  until  he 
has  made  a  communication  on  the  subject  of  those  entries 
to  the  opposite  party.  Until  that  time  he  continues  to 
have  the  option  of  applying  the  several  payments  as  he 
thinks  fit." 

The  case  of  Smith  v.  Wigley,  3  M.  &.  Sc.  174,  shews 
that  where  there  has  been  a  dissolution  of  partnership,  and 
one  of  the  partners  continues  to  deal  with  a  creditor  of  the 
firm,  payments  made  to  such  creditor  without  specific 
appropriation,  must  be  applied  to  the  partnership  liability. 

Blackburn,  J.,  in"  City  Discount  Co.  v.  McLean,  L.  R.  9 
C.  P.  692,  in  giving  judgment,  said,  at  p.  701 :  ei  Claytons 
Case,  1  Mer.  608,  and  other  similar  cases  shew  that  when  a 
partner  dies  and  there  is  a  change  of  the  partnership,  and 
the  transactions  with  the  new  and  old  firms  are  all  mixed 
up  together  in  one  account,  the  law  treats  the  whole  as  one 
entire  account,  and  applies  the  items  of  credit  to  those  of 
debit  according  to  date,  in  favour  of  the  estate  of  the 
deceased  partner." 

Bramwell,  B.,  in  the  same  case,  said,  at  p.  698  :  "  I 
quite  agree  with  the  principle  of  the  cases  cited,  such  as 
Clayton's  Case,  1  Mer.  608,  and  Bodenkam  v.  Purchas,  2 
B.  &  Al.  39,  and  I  think  we  ought  to  follow  them  when 
applicable.  In  those  cases  there  had  been  a  change  of 
parties,  and  the  account  was  apparently  continued  as  if  no 
alteration  had  happened;  and  it  was,  under  the  circum- 
stances of  those  cases,  reasonable  to  hold  that  the  earlier 
items  of  debit  were  extinguished  by  the  earlier  items  of 
credit.  But  we  must  decide  every  case  according  to  its  own 
circumstances."  And  from  the  nature  of  the  circumstances 
in  that  case,  it  was  held  this  rule  of  appropriation  did  not 
apply. 

Hooper  v.'Keay,  L.  R.  1  Q.  B.  D.  178,  more  nearly  in  its 
circumstances  resembles  the  present  case  than  any  of  the 
others  cited  on  the  argument.  In  that  case  Keay  and  Draper 
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had  been  in  partnership,  and  before  they  had  dissolved  their 
partnership  had  given  to  the  plaintiffs  in  the  suit,  creditors 
of  the  firm,  their  acceptance  for  £132  2s.  8d.,  the  amount 
of  their  indebtedness.  Before  the  maturity  of  the  bill  they 
dissolved  their  business  connection,  of  which  the  plaintiffs 
were  informed,  as  also  that  Keay  would  carry  on  the  busi- 
ness, and  would  receive  and  pay  accounts  due  to  and  from 
the  old  firm.  The  dissolution  took  place  on  the  2nd  of 
March,  1874,  and  the  plaintiffs  continued  to  supply  goods 
to  Keay,  who,  in  September,  sent  the  plaintiffs  an  accept- 
ance for  £55,  odd,  for  the  amount,  and  he  paid  various 
sums  on  account  by  cheques  and  acceptances  of  third 
persons,  without  any  appropriation.  On  the  22rd  of 
October,  1874,  the  plaintiffs  sent  Keay  the  following  account: 

"  Mr.  E.  G.  Keay,  Birmingham, 

To  Hooper,  Jefferey,  &  Kaw. 

DR. 

1874,  May  20.  To  accept  £132    2  8 

Int.                      1  16  0 

Sept.  7.       Accept                55  12  11 

Int....                       7  0 

 £189  18  7 

CR. 

May  19.  By  cheque             £50    0  0 

Aug.  11.         "                       20    0  0 

Sept.  23.       Bill,  24  Dec. 

(P.  Cunning- 
ham)               12  13  9 

Oct.   19.  By  cheque                 6    0  0 

Bill,  (Evans 

Bros.)  Feb.  17      9    4  0 

  £97  17  9 

£92    0  10" 

After  this  account  was  sent  in  Keay  sent  the  plaintiffs  a 
cheque  for  £10,  and  an  acceptance  for  £28  17  6,  without 
any  specific  appropriation.  On  these  facts  at  the  trial 
Field,  J.,  directed  a  verdict  for  the  defendant  Draper  on  a 
plea  of  payment,  which  was  upheld  by  the  Court,  after 
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argument,  on  a  rule  obtained  to  shew  cause  why  the  verdict 
should  not  be  entered  for  the  plaintiffs,  pursuant  to  leave 

reserved. 

In  his  judgment.  Blackburn,  J.,  at  p.  181,  after  stating  the 
facts,  said:  "  The  plaintiffs  continued  to  give  credit  to  Keay 
just  as  before,  and  received  payments  from  him  on  account. 
And  they  sent  in  to  Keay,  in  October,  1864,  (?  1874),  an 
account  which  begins,  'Mr.  Keay,  debtor  to  Hooper  &  Co.,' 
putting  the  acceptance  for  .£132  odd  of  Keay  &  Draper  first ; 
then  there  is  an  acceptance  for  £55  and  odd  by  Keay  only, 
and  on  the  credit  side  various  payments  amounting  to  £97, 
and  showing  a  balance  against  Keay  of  £92  0  10.  Had  this 
account  been  only  in  the  plaintiffs'  ledger  it  would  not  have 
bound  them  ;  but  -%hey  sent  the  copy  to  Keay.  After 
that,  Keay  made  two  more  payments,  which,  together  with 
other  payments,  more  than  cover  the  amount  of  the  £132 
bill  and  interest.  On  this  state  of  facts,  it  is  impossible  to 
say  that  the  payments  must  not  be  appropriated  to  the 
earlier  item."  The  learned  Judge  then  quotes  the  language 
of  Bayley,  J.,  in  Simson  v.  Ingham,  above  set  out,  and 
adds  :  "  In  the  present  case  the  plaintiffs  have  blended  the 
two  accounts,  and  sent  it  in  to  Keay,  striking  a  balance  on 
the  whole ;  consequently  the  subsequent  payments  of  <£10 
and  £28,  which  were  made  by  the  defendant  Keay  without 
appropriation  by  him,  should  be  applied  to  the  different 
items  on  the  debit  side  of  the  account  in  order  of  date." 

Quain,  J.,  said  :  "  I  am  of  the  same  opinion.  The  two 
accounts  have  been  blended  by  the  plaintiffs,  and  this  was 
communicated  to  the  defendant  Keay,  consequently  the 
general  principle  applies,  that  the  payments  are  to  be 
appropriated  in  the  order  of  date  to  the  items  of  credit  in 
order  of  date." 

There  are  the  following  circumstances  in  the  case  now  to 
be  adjudicated  upon,  that  must  be  considered,  to  see  whether 
they  are  sufficient  to  take  it  out  of  the  principle  of  decision 
in  Hooper  v.  Keay.  The  plaintiffs,  by  letter,  before  any 
payments  subsequent  to  the  dissolution  of  the  partnership 
had  been  made,  requested  McGuire,  when  he  remitted  on 
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old  indebtedness,  to  say  so.  This,  however,  was  before  the 
renewal  of  the  notes  by  McGuire,  and  was  accompanied  by 
the  statement  that  on  account  of  Hutton's  refusal  to  renew 
the  former  notes  could  not  be  renewed.  Secondly,  in  the 
statements  of  claim  furnished  from  time  to  time,  the 
moneys  paid,  with  certain  exceptions,  were  applied  to  the 
new  indebtedness,  and  the  old  was  always  kept  distinct  in 
these  statements  by  being  described  as  the  indebteness  of 
McGuire  &  Hutton. 

It  does  not  appear  to  me  that  these  differences  in  the 
facts  are  important.     I  think  the  manner  of  dealing 
between  the  plaintiffs  and  McGuire  after  the  dissolution 
of  the  partnership  by  the  defendants  made  the  account 
more  essentially  the  account  of  McGuire  alone  than  it  was 
of  Keay  in  Hooper  v.  Keay.    The  plaintiffs,  as  far  as  their 
books  were  concerned,  ignored  the  existence  of  Hutton 
altogether,  and  when  they  rendered  accounts  to  McGuire 
of  the  firm's  indebtedness,  it  was  not  in  respect  of  the 
notes  sued  on,  but  of  the  amount  from  time  to  time  due, 
with  interest  added  and  compounded  ;  and  when,  according 
to  these  statements,  renewals  were  taken,  it  was  not 
renewals  of  the  existing  notes,  but  in  sums  suiting  the  con- 
venience of  the  plaintiffs,  and  covering  the  accumulated 
compound  interest.    Thus  in  the  statement  of  the  1st  of 
March,  1878,  the  indebtedness  on  the  new  account  was 
stated  to  be  $839.74,  and  on  the  old  $960.73,  total  $1,800.47, 
and  the  credits  are  thus  stated :  "  To  account  of  the  above 
amounts."    Then  two  drafts,  together  amounting  to  $450, 
are  credited,  and  two  notes,  one  for  $632.87  and  the  other 
for  $617.60,  with  the  pencil  memorandum  at  the  bottom,  as 
follows  :  "  Leaving  open  balance  $100."    Now  this  surely 
was  as  complete  a  blending  of  the  accounts  as  took  place  in 
Hooper  v.  Keay.    Then  in  the  account  of  the  12th  of 
August,  1879,  the  indebtedness  of  the  old  firm  is  stated  to 
be  $1,104.23,  and  of  McGuire  $2,210.21  —  $3,314.44,  and 
credits  to  the  amount  of  $3,241.72,  made  up  of  two  drafts 
previously   given,  $100  each,  and  promissory  notes  for 
$2,228.29,  and  on  that  day  a  draft  for  $200,  and  two  notes, 
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one  for  $326.86,  and  one  for  $286.57,  sent  for  signature ; 
total  credit,  $3,241.72,  as  above,  leaving  a  balance  of 
$72.72  only  on  the  whole  account. 

When  the  accounts  were  once  thus  blended,  the 
mere  shewing  by  a  subsequent  statement  that  any  sum 
paid  was  credited  to  the  new  instead  of  the  old  account 
could  not  change  the  principle  of  law,  as  laid  down  in 
Hooper  v.  Keay,  that  payments  made  should  be  applied 
in  order  of  date  to  the  earlier  items  of  debit.  I  do 
not  see  how  stating  an  item  in  the  account  as  due 
per  account  of  McGuire  &  Hutton,  makes  the  case 
stronger  for  the  plaintiffs  than  it  would  have  been  if  they 
had  commenced  the  account  with  the  notes  given  by 
McGuire  &  Hutton  without  giving  their  names,  as  was  the 
case  in  Hooper  v.  Keay,  and  then  had  taken  McGu ire's 
notes  and  given  him  credit  for  them,  as  in  the  accounts 
rendered  in  this  case.  The  dealing  between  the  parties 
essentially  blended  and  mixed  the  accounts,  and  it  is 
impossible  to  say,  from  the  account  of  the  1st  of  March, 
1878,  as  rendered,  as  the  notes  therein  mentioned  being 
only  two  in  number,  were  in  excess  of  the  new  account  and 
also  of  the  old,  taken  individually,  any  payment  made  in 
respect  thereof  might  at  the  option  of  the  plaintiffs  be 
applied  to  items  of  account  that  had  theretofore  been  kept 
distinct,  without  the  special  direction  of  the  party  paying 
to  so  apply  it.  Moreover,  when  the  drafts  were  drawn, 
they  were  drawn  generally,  and  the  notes  were  given  on 
account  of  the  indebtedness  generally,  and  not  some  on  the 
old  account  and  some  on  the  new,  or  individual  indebted- 
ness of  McGuire. 

By  thisjtnanner  of  dealing,  I  think  the  plaintiffs  precluded 
themselves  from  applying  the  money  received  at  the  ma- 
turity of  the  drafts  to  any  particular  account  without  the 
express  direction  of  the  debtor  so  to  apply  it,  and  his  not 
objecting  afterwards  when  subsequent  statements  of  account 
were  rendered  shewing  its  application  to  the  new  account, 
would  not  alter  the  legal  effect  of  the  payment,  that  is  the 
appropriation  the  law  makes  of  it,  and  especially  where  the 
interests  of  a  third  party  are  concerned. 
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In  Bedford  v.  Deakin,  2  B.  &  AL  210,  it  was  held,  where 
the  creditor  took  promissory  notes  of  the  partner  bound  by- 
arrangement  with  his  co-partner  to  pay  the  particular 
creditor  with  notice  of  such  arrangement,  the  creditor  at 
the  time  of  taLing  the^notes  expressly  reserving  his  rights 
against  all  the  partners,  the  other  partners  continued  liable 
notwithstanding  the  notes  were  endorsed  by  a  stranger, 
and  were  renewed  several  times. 

The  reservation  of  the  right  the  creditor  held  against  all 
the  original  parties  seems  to  furnish  the  ground  of  decision 
in  that  case,  and  to  have  prevented  any  satisfaction  of  the 
original  debt  being  inferred  from  the  taking  of  the  note 
of  one  of  the  parties. 

In  Thompson  v.  Percival,  5  B.  &  Ad.  925,  it  was  held  that 
it  was  a  question  of  fact  for  a  jury,  whether  a  note 
taken  from  one  partner  is  a  satisfaction  of  a  claim  against 
several  partners. 

In  Evans  v.  Drummond,  4  Esp.  89,  where  a  bill  had 
been  taken  from  one  partner  on  account  of  a  debt  of  the 
firm,  Lord  Kenyon  said,  at  p.  92  :  "  Is  it  to  be  endured,  that 
when  partners  have  given  their  acceptance,  and  where  per- 
haps one  of  two  partners  has  made  provision  for  the  bill, 
that  the  holder  shall  take  the  sole  bill  of  the  other  partner, 
and  yet  hold  both  liable  ?  I  am  of  opinion,  that  when  the 
holder  choses  to  do  so,  he  discharges  the  other  partner." 

This  decision  was  referred  to  in  Thompson  v.  Percival, 
without  disapproval,  by  Denman,  C.  J.,  and  also  in  Bedford 
v.  Deakin,  2  Stark.  178,  179,  by  Lord  Ellenborough.  But 
these  are  all  cases  in  which  the  retiring  partner's  defence 
rests  upon  the  dealings  between  the  creditor  and  his  former 
partner,  amounting  to  an  accord  and  satisfaction,  leaving  the 
question  of  appropriation  of  payments,  which  was  the  ratio 
decidendi  in  Hooper  v.  Keay,  untouched,  and  this  case  so 
closely  resembles  that  of  Hooper  v.  Keay,  in  its  circum- 
stances upon  this  branch  of  the  case  it  must  be  taken  as 
furnishing  the  rule  or  guide  for  its  determination. 

I  am  therefore  of  opinion  the  award  of  the  learned  arbi- 
trator ought  not  to  stand. 
57 — vol.  XXXI  CP. 
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Upon  the  question  presented  by  the  plea  that  the  defen- 
dant Hutton  moved  before  the  arbitrator  to  add,  that  the 
plaintiffs  had  by  giving  time  to  the  defendant  McGuire 
discharged  the  defendant  Hutton,  who  had  in  effect  become 
only  a  surety  for  McGuire,  I  think  in  principle  the  case 
falls  within  the  reason  for  the  decision  of  Bailey  v.  Griffith, 
40  U.  C.  R.  418,  notwithstanding  in  that  case  there  was  a 
circumstance  that  is  wanting  in  this,  namely,  the  consent 
of  the  plaintiffs  to  the  discharge  of  a  mortgage  given  by  the 
defendant  as  principal  debtor  to  secure  his  surety  against 
loss  on  account  of  the  note  sued  on  among  others  endorsed 
by  the  surety,  who  subsequently  as  between  him  and  the 
principal  debtor  became  entitled  to  the  mortgaged  property 
absolutely,  and  assumed  the  payment  of  the  notes  he  had 
endorsed.  The  judgment,  however,  did  not  turn  on  this 
distinction.  The  decision  is  in  favour  of  the  defendant, 
the  original  debtor,  on  a  plea  on  equitable  grounds,  setting 
up  the  agreement  between  him  and  his  surety,  that  the 
surety  should  assume  the  debts  and  pay  them,  and  that 
the  plaintiffs  with  knowledge  of  this  fact  gave  time  for 
valuable  consideration  to  the  surety,  whereby  the  original 
debtor  was  discharged.  Putting  the  surety  in  the  place 
of  the  defendant  Hutton,  the  facts  in  the  two  cases,  with 
the  exception  above  mentioned,  are  in  substance  alike, 
though  from  the  nature  of  the  dealings  and  position  of  the 
parties  they  are  stronger  against  the  plaintiffs  in  this  than 
in  that  case.  In  this  the  plaintiff's  took  an  active  part  in 
promoting  the  dissolution  of  partnership  between  the 
defendants,  knew  the  terms  of  the  dissolution,  the  obliga- 
tion and  agreement  of  McGuire  to  pay  the  debts  of  the 
partnership,  and  the  complaints  that  Hutton  had  made 
against  McGuire,  and  his  determination  not  to  allow  time 
to  be  given  to  him  if  his  liability  was  to  be  continued. 
With  knowledge  of  all  this,  and  that  McGuire  was  a  debtor 
to  Hutton,  the  plaintiffs  continue  their  dealings  with 
McGuire,  enter  into  fresh  transactions  with  him  in  the  hope 
of  acqiring  further  profit  from  those  transactions,  and  upon 
the  accounts  rendered  monthly  charging  interest  at  ten  per 
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cent.,  and  compounding  it  at  that  rate  monthly,  or  nearly 
so ;  then  taking  notes  and  acceptances  from  time  to  time 
for  the  amount,  or  nearly  so,  of  the  entire  indebtedness, 
with  the  accumulated  compound  interest ;  so  if  McGuire 
had  continued  solvent  the  further  dealings  with  him  would 
have  been  so  profitable  that  the  plaintiffs  might  very  well 
have  disregarded  Button's  liability  and  been  quite  content 
to  look  to  McGuire  alone.  They  moreover  in  proving 
against  McGuire's  insolvent  estate  did  not  prove  in  respect 
of  the  original  notes  of  the  defendants,  but  on  notes  given 
by  McGuire  in  renewal,  or  rather  I  would  say,  as  a  juror, 
in  satisfaction  of  the  earlier  indebtedness.  The  fact  that  a 
year  and  more  after  Hutton  had  refused  to  renew  the 
original  notes  the  plaintiffs,  on  finding  that  Hutton  had 
been  claiming  to  be  paid  by  McGuire  and  was  receiving 
payments  on  account  of  his  own  indebtedness,  had  made  a 
claim  against  Hutton,  asserting  that  they  held  the  original 
notes  and  could  enforce  them  against  one  or  both,  was  not 
sufficient  to  shew  that  when  the}7  first  took  renewals  from 
McGuire  after  Hutton's  refusal  to  renew,  they  did  not 
intend  to  look  to  McGuire  alone  for  payment. 

On  the  whole  case,  I  think  justice  is  entirely  with  the 
defendant  Hutton,  and  would  therefore  be  more  inclined  to 
follow  the  decision  in  Bailey  v.  Griffith,  40  U.  C.  R  418, 
than  that  in  Swire  v.  Redman,  L.  R.  1  Q.  B.  D.  536,  543, 
which  is  unquestionably  a  very  strong  authority  against 
the  discharge  of  one  joint  debtor,  by  dealings  between  the 
creditor  and  another  joint  debtor  sufficient  to  release  a 
surety,  which  do  not  amount  to  a  satisfaction  of  the 
original  debt,  and  so  a  discharge  to  all  those  jointly  liable. 

This  case  was  considered  in  Bailey  v.  Griffith,  and  not- 
withstanding, the  plea  of  discharge  of  the  original  debtor 
by  giving  time  to  the  surety,  who  had,  as  between  him  and 
such  original  debtor,  by  force  of  the  agreement  between 
them  changed  places  upon  facts  not  unlike  those  in  the  pre- 
sent case,  was  sustained  ;  and  1  assume  that,  sitting  alone, 
though  possessing  the  power  of  the  full  Court,  I  am  bound 
to  follow  a  decision  of  the  Courts  of  this  country,  though. 
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it  may  not  appear  to  me  consistent  with  a  decision  of  a 
superior  Court  in  England,  which  would  be  otherwise 
binding  upon  me. 

I  think,  therefore,  the  award  of  the  learned  arbitrator 
must  be  set  aside  on  this  ground  also,  as  he  ought  to  have 
allowed  the  plea  of  giving  time  to  McGuire  to  have  been 
added,  and,  if  added,  it  was  proved. 

Judgment  accordingly. 
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From  February  1th  to  February  22wd. 


Present  : 

The  Hon.  Adam  Wilson,  C.  J. 
"    Thomas  Galt,  J. 
«      «    Featherston  Osler,  J. 


The  Freehold  Loan  and  Savings'  Society  v.  Farrell. 

Loan  Societies — Note  by  non-member  as  collateral  security —  Validity  of- — 
C.  S.  U.  C.  ch.  53,  sec.  40.,  36  Vic.  ch.  104,  sec.  9,  D. 

Held,  under  C.  S.  U.  C.  ch,  53,  sec.  40,  and  36  Vic,  ch.  104,  sec.  9,  T>., 
that  the  plaintiffs,  a  loan  and  savings  society,  were  empowered  to  make 
loans  by  way  of  mortgage  of  real  estate  to  a  person  not  a  member 
thereof,  and  to  take  as  collateral  security  therefor  the  promissory  note 
of  a  person  also  not  such  member. 

Action  on  a  promissory  note,  dated  2nd  of  February, 
1874,  for  $3,000,  payable  to  the  order  of  Charles  Robertson, 
twelve  months  after  date,  who  endorsed  it  to  the  plaintiff. 

Pleas,  1.  That  the  plaintiffs  are  not  authorized  by  their 
Act  of  Incorporation  to  take  promissory  notes  or  other 
personal  security  for  the  purpose  of  securing  payment  of 
money  advanced  by  them  to  persons  other  than  members 
of  the  society,  which  the  plea  alleged  was  done  here,  setting 
out  the  particulars. 

2.  On  equitable  grounds :  that  the  defendant  was  a 
surety  only  for  one  John  Cornell,  and  the  plaintiff  gave 
time  to  Cornell  without  the  defendant's  consent,  whereby 
the  defendant  was  discharged. 
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3.  On  equitable  grounds :  shewing  that  the  time  given 
was  by  a  new  mortgage  given  by  Cornell  to  the  plaintiffs. 

4.  That  the  plaintiffs  were  not  the  lawful  holders  of  the 
note. 

6.  That  the  defendant  did  not  make  the  note. 
Issue  : 

The  cause  was  tried  before  Armour,  J.,  without  a  jury, 
at  Toronto,  at  the  Summer  Assizes  of  1880. 

The  evidence  was  that  one  John  Cornell,  who  was  not  a 
member  of  the  society,  on  the  2nd  of  February,  1874,  gave 
a  mortgage  to  the  plaintiffs  for  the  repayment  of  $3,000 
lent  to  him,  at  the  expiration  of  one  year.  No  interest 
was  specified  in  it.  The  note  sued  on  was  given  by  the 
defendant,  who  was  lalso  not  a  member  of  the  society,  as 
collateral  security  for  payment  of  the  mortgage  debt.  From 
the  2nd  of  February,  ]  875,  interest  was  paid  in  advance 
for  each  year  at  the  rate  of  nine  per  cent,  up  to  1878.  The 
interest  for  1879  was  not  paid  in  advance,  but  at  the  end 
of  the  year,  and  the  like  for  1880,  so  that  the  interest  had 
been  paid  up  to  the  2nd  of  February,  1880. 

On  the  12th  of  February,  1878,  Cornell  gave  a  new 
mortgage  to  the  plaintiffs  for  the  same  debt  the  former 
mortgage  was  for,  and  on  the  same  property.  The  money 
by  the  new  mortgage  was  made  payable  three  years  from 
the  date  of  the  mortgage,  with  interest  at  nine  per  cent, 
per  annum,  payable  yearly. 

Charles  Robertson,  the  payee  of  the  note,  and  the 
manager  of  the  plaintiffs'  society,  said :  "  Mr.  Farrell  was 
not  present  when  the  second  mortgage  was  taken.  The 
interest  paid  after  it  was  taken  was  paid  by  Mr.  Cornell 
upon  the  first  mortgage.  The  second  mortgage  was  never 
passed  through  our  books.  It  is  not  usual  for  the  society 
to  take  notes  for  loans.  This  is  an  exceptional  case.  We 
lent  Mr.  Cornell  at  first,  in  1872,  $3,000  without  a  mort- 
gage, upon  the  joint  note  of  himself  and  Farrell.  We  did 
not  recognize  the  new  mortgage  at  all.  We  still  kept  the 
old  mortgage.  I  agreed  with  Mr.  Cornell  to  postpone  the 
payment  of  the  interest  till  the  end  of  the  year ;  he  said  it 
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was  hard  to  pay  it  in  advance.  I  arranged  with  Mr.  Cor- 
nell to  that  effect,  to  give  us  a  new  mortgage  and  a  new 
note,  and  he  made  the  mortgage,  and  he  was  to  give  us  a 
new  note  in  the  same  name,  Mr.  Farrell's.  We  were  to 
extend  the  loan  for  three  years.  I  asked  Mr.  Cornell  about 
the  new  note.  He  said  he  did  not  like  to  ask  Mr.  Farrell 
for  that  new  note.  He  thought  the  old  note  might 
answer.  I  understood  he  had  some  delicacy  in  asking  it, 
and  he  begged  I  would  not  press  it.  I  allowed  the  thing 
to  remain  for  another  year  on  the  same  terms.  I  insisted 
on  getting  the  note  from  Mr.  Farrell.  He  put  it  off.  He 
came  two  or  three  times  about  it.  He  said  he  did  not 
like  to  ask  Mr.  Farrell  to  give  a  new  note.  I  said,  '  Well, 
I  suppose  we  are  all  right,  at  all  events  we  have  got  the  old 
one.'  The  new  mortgage  never  passed  through  our  books, 
it  was  never  entered.  The  old  mortgage  is  entered  in  our 
books,  and  that  account  has  never  been  changed.  The 
agreement  for  the  renewal  was  never  carried  out.  A 
renewal  wo  aid  have  required  a  new  account." 

The  defendant  was  called  as  a  witness,  and  said  he  did  not 
know  Cornell  had  given  a  mortgage  at  any  time  until  five 
or  six  months  before  Cornell  died,  and  he  died  in  June, 
1879  :  that  about  five  or  six  months  after  that  Mr.  Robert- 
son wanted  the  defendant  to  give  a  mortgage  upon  his 
own  property  or  a  new  note,  and  the  interest  would  be 
reduced  to  eight  per  cent;  but  he  refused  to  give  it.  He  also 
said  that  Mr.  Robertson  had  a  few  months  before  Cornell's 
death  told  him  the  note  was  all  settled.  Mr.  Robertson 
said  he  never  said  that,  but  that  the  interest  was  all  set- 
tled ;  and  the  defendant  said  that  at  a  later  conversation 
he  had  with  Mr.  Robertson,  when  he  reminded  Mr.  Robert- 
son that  he  had  before  said  the  note  was  settled,  Mr. 
Robertson  had  said  then  to  him  he  had  not  said  so,  but 
that  the  interest  was  all  settled. 

The  learned  Judge  expressed  himself  as  follows:  "I 
think  I  must  find  on  the  evidence  that  the  renewal  loan 
was  never  completed,  but  I  do  not  think  the  plaintiffs  were 
authorized  to  loan  in  the  manner  they  did,  and  I  find  a 
verdict  for  the  defendant." 
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In  Trinity  Term,  August  24,  1880,  McCarthy,  Q.  C, 
obtained  a  rule  calling  upon  the  defendant  to  shew  cause 
why  the  verdict  for  the  defendant  should  not  be  set  aside 
and  a  verdict  entered  for  the  plaintiffs. 

In  Michaelmas  Term,  December  8,  1880,  Ferguson,  Q.C., 
shewed  cause.  The  plaintiffs  were  incorporated  under 
the  Con.  Stat.  TJ.  C.  ch.  5.3.  Sec.  40  provides  that  the 
society  may  advance  to  members,  on  the  security  of  the 
unadvanced  shares  in  the  said  society,  and  may  receive  and 
take  from  any  person  or  persons,  &c,  any  real  or  personal 
security  of  any  kind  whatever  as  collateral  security  for 
any  advance  made  to  members  of  the  society.  In  sec.  35 
the  interpretation  of  the  word  security  is  given,  viz. :  "The 
word  {  security '  shall  intend  and  apply  to  privileges,  mort- 
gages, (equitable  as  well  as  legal,)  and  incumbrances  upon 
real  and  un moveable  estate,  as  well  as  to  other  rights  and 
privileges  upon  personal  estate  and  property."  This  clearly 
would  not  include  a  promissory  note.  Under  the  Act 
36  Vic.  ch.  104,  sec.  9,  D.,  specially  relating  to  this  com- 
pany, the  provisions  of  which  were  by  37  Vic,  ch.  50, 
sec.  3,  made  applicable  to  all  companies,  the  company 
were  only  authorized  to  loan  to  non-members  in  the  same 
manner  as  they  hitherto  could  do  to  members.  There  was 
therefore  no  power  to  take  the  note  from  the  defendant,  a 
non-member,  on  such  collateral  security.  Moreover,  the 
surety  was  discharged  by  the  giving  of  time.  Under  the 
first  mortgage  the  interest  was  payable  in  advance,  whereas 
under  the  second  mortgage  the  interest  was  payable  at  the 
end  of  the  year.  This  was  clearly  a  giving  of  time,  so  as 
to  discharge  the  surety. 

Ilobinson,  Q.  C,  contra.  The  learned  Judge  has  found 
there  was  no  change  made  in  the  surety's  position.  The 
change  alleged  is,  that  while  under  the  mortgage  first 
given  by  the  agreement  of  parties  the  interest  was  paid  in 
advance,  after  the  new  mortgage  was  given,  but  which 
mortgage  it  was  found  had  never  been  accepted  by  the 
plaintiffs,  the  interest  was  paid  no  longer  in  advance  but 
at  the  end  of  the  year.    There  is  no  plea  raising  such  a 
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question,  even  if  such  a  plea  could  be  supported,  which 
it  clearly  could  not.  The  only  point  for  argument  is, 
whether  the  plaintiffs  could  or  could  not  lawfully  take  the 
promissory  note  sued  upon  as  collateral  security  to  the 
mortgage  of  the  principal  debtor.  By  the  C.  S.  U.  C.  ch. 
53,  sec.  70,  express  power  is  given  in  case  of  loans  to  mem- 
bers to  "  receive  and  take  from  any  person,  or  persons,  or 
body  corporate  any  real  or  'personal  security  of  any  nature 
or  kind  whatever,  as  collateral  security  for  any  advance 
made  to  members  of  the  society."  The  words  of  this  sec- 
tion are  very  wide,  and  give  the  power  to  take  personal 
security  of  any  kind,  which  would  therefore  include  a 
note.  Section  35,  although  it  mentions  certain  money 
securities,  does  not  restrict  the  wide  power  given  by  the 
other  section.  The  36  Vic.  ch.  104,  was  then  passed,  which, 
as  already  pointed  out,  in  the  year  after  was  extended  to 
all  companies.  By  section  nine,  the  plaintiffs  were  author- 
rized  to  lend  money  in  conformity  with  the  laws  author- 
izing the  establishment  of  Building  Societies,  and  with 
the  by-laws  of  the  company,  to  any  person,  or  persons,  or 
body  corporate  not  members  of  the  Society.  The  effect  of 
this  section  therefore  was  to  enable  loans  to  be  made  to 
non-members  and  collateral  security  taken  therefor  as  was 
done  here.  The  note  therefore  is  perfectly  valid.  He 
referred  to  Canada  Permanent  Building  and  Savings 
Society  v.  Lewis,  8  C.  P.  352  ;  Hope  v.  Glass,  23  U.  C.  R. 
86  ;  Ruitz  v.  Roman  Catholic  Episcopal  Corporation  of 
Sandwich,  30  U.  C.  R.  269,  Robinson  &  Joseph's  Dig.,  tit. 
'  Corporation,'  p.  767. 

February  8,  1881.  Wilson,  C.  J. — It  may  be  admitted 
that  the  case  referred  to,  Canada  Permanent  Build- 
ing and  Savings  Society  v.  Lewis,  8  C.  P.  352,  was  a  correct 
interpretation  of  the  law,  and  that  under  the  Acts  in  force 
at  the  time  the  judgment  was  given,  the  personal  security 
of  one  who  was  not  a  member  of  the  society  was  invalid, 
because  not  authorized  by  the  statutes.  That  case  arose, 
and  was  decided,  before  the  passing  of  the  22  Vic.  ch.  45, 
58 — vol.  xxxi  c.p. 
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sec.  5,  which  became  sec.  40  of  the  the  C.  S.  U.  C.  ch.  53 ; 
and  it  was,  we  should  think,  passed  to  meet  the  want  or 
defect  which  the  judgment  of  the  Court  had  pointed  out. 

It  is  now  quite  clear  that  on  the  advance  or  loan  to  a 
member,  real  or  personal  security  of  any  kind,  may  be 
taken  as  collateral  security. 

The  question  is,  does  the  right  to  take  such  collateral 
security  extend  to  cases  where  the  loans  are  made  to  per- 
sons who  are  not  members  of  the  society  ?  That  question 
could  not  have  arisen  before  the  passing  of  the  36  Vic.  ch. 
104,  because  until  then  no  loan  could  be  made  to  any  one 
but  a  member. 

By  sec.  9  of  the  last  Act  it  is  provided,  these  plaintiffs 
"  may  loan  money  in  conformity  with  the  laws  authorizing 
the  establishment  of  Building  Societies  in  Canada,  and  with 
the  by-laws  of  the  said  company,  to  any  person,  or  per- 
sons, or  body  corporate,  without  requiring  any  of  such 
borrowers  to  become  subscribers  to  the  stock  or  members 
of  the  company." 

The  meaning  of  that  enactment  is,  that  in  all  cases  in 
which  the  company  may  loan  to  members,  it  may  loan 
to  persons  who  are  not  members,  in  like  manner  as  loans 
are  made  to  members. 

When  a  member  borrows  he  gets  his  share  or  shares  ad- 
vanced to  him,  and  he  gives  a  mortgage  to  secure  payment 
of  the  loan  in  the  manner  which  is  provided  for  in  such 
a  case,  and  he  may  now  secure  the  loan  which  he  gets  by 
the  personal  collateral  security  of  any  person.  If  the  bor- 
rower be  not  a  member  he  will  give,  of  coarse,  a  mortgage 
upon  real  property  just  as  a  member  would ;  and  he  can, 
in  my  opinion,  give  personal  collateral  security  for  the 
payment  of  the  loan  j  ust  as  a  member  may.  In  that  way 
the  loan  to  persons  who  are  not  members  are  brought  into 
"  conformity  with  the  laws  authorizing  the  establishment 
of  Building  Societies" — that  is,  loans  may  be  made  to 
non-members  by  the  like  security  as  loans  are  made  to 
members. 

I  presume  a  member  in  fact  may  borrow  as  if  he  were 
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not  a  member,  or  be  may,  in  addition  to  the  sum  advanced 
to  him  on  his  shares,  borrow  money  which  is  not  covered 
by  or  is  not  lent  to  him  upon  his  shares.  If  he  could  not 
he  would  be  in  a  worse  position  by  being  a  member  than 
by  not  being  a  member. 

As  the  defendant  is  not  in  a  position  to  raise  any  ques- 
tion upon  the  finding  of  the  learned  Judge  that  time  had 
not  been  given  to  the  principal,  he  is  not  in  a  position  to 
argue  that  the  finding  of  the  learned  Judge  in  that  respect 
is  erroneous,  nor  that  the  fact  of  the  plaintiffs  having 
taken  their  interest  after  the  giving  of  the  second  mort- 
gage in  accordance  with  its  terms,  at  the  end  of  the  year 
instead  of  in  advance  as  theretofore,  was  and  is  strong 
evidence  that  the  second  mortgage  was  in  fact  and  in  effect 
taken  in  lieu  of  the  first  mortgage,  and  that  he,  the  defen- 
dant, was  thereby  discharged,  as  he  was  not  an  assenting 
party  to  the  new  arrangement. 

The  rule  will  be  absolute  to  enter  a  verdict  for  the 
plaintiffs  for  such  sum  as  the  Master  shall  compute  to  be 
due  to  the  plaintiffs  upon  the  promissory  note  sued  upon 
at  six  per  cent,  per  annum  from  the  12th  day  of  February, 
1880. 

Rule  accordingly. 
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Chamberlain  v.  Turner  et  al. 

Assessment  and  taxes — Taxes,  when  due — Demand — By-law — Validity  of- — 
R.  S.  0.  ch.  180. 

On  the  2nd  April,  1880,  a  by-law  was  passed  by  the  corporation  of  the 
city  of  Toronto  imposing  the  rate  for  that  year,  and  on  the  same  day 
another  by-law  was  passed  providing  for  the  time  and  mode  of  pay- 
ment, declaring  that  all  taxes  over  $5.00,  should  be  due  on  4th  June, 
and  might  be  paid  by  three  instalments,  and  that  on  prompt  payment 
of  the  first  instalment  on  the  said  4th  June  the  time  would  be  extended 
for  the  payment  of  the  other  instalments  to  days  named,  and  so  with 
the  second  instalment,  &c,  and  on  non-payment  an  additional  charge 
of  five  per  cent,  was  imposed.  It  was  also  expressly  provided  that 
nothing  therein  contained  should  affect  or  diminish  the  collector's  right, 
when  he  should  deem  it  expedient,  after  a  proper  demand  made,  to 
proceed  at  any  time  before  the  said  several  days  to  collect  the  said 
taxes  by  distress,  &c.  By  the  statute  R.  S.  O.,  ch.  180,  the  right  to  dis- 
train is  given  on  neglect  to  pay  in  fourteen  days  after  demand  j  and 
such  demand  shall  be  made  by  calling  at  least  once  at  the  party's  resi- 
dence and  demanding  the  taxes.  The  statute  also  provided  that  all 
taxes  levied  for  any  year  should  be  considered  to  be  imposed  and  to  be 
due  fvom  the  1st  of  January  and  end  with  the  31st  December  thereof, 
unless  otherwise  expressly  provided  by  by-law.  The  tax  collector, 
about  20th  May,  left  with  the  plaintiff,  whose  taxes  were  over  $5.00,  a 
tax  bill  stating,  in  accordance  with  the  above  by-law,  that  the  taxes 
were  due  on  the  4th  June,  but  that  payment  could  be  made  by  instal- 
ments, &c. ;  and  that  by  want  of  punctuality  the  party  not  only  would 
forfeit  such  right  but  render  his  goods  liable  to  distress  on  neglect  to 
pay  fourteen  days  after  demand.  After  the  4th  June  the  plaintiff,  not 
having  paid  any  of  the  taxes,  the  tax  collector,  without  any  further 
demand,  issued  his  warrant  to  his  bailiff,  who  distrained  the  plaintiff's 
goods  on  the  12th  June,  and  sold  them  on  the  18th  June. 

Held,  that  the  taxes  were  not  due  until  the  4th  June,  and  that  no  demand 
could  be  made  until  that  date,  and  therefore  the  leaving  a  tax  bill 
before  that  date,  even  if  otherwise  a  demand,  could  not  be  deemed  to 
be  such  ;  and  Qucere,  whether  the  mere  leaving  of  such  tax  bill,  even 
after  the  4th  June,  could  be  deemed  to  be  a  demand. 

Held,  also,  that  the  insertion  in  the  by-law  of  the  discretionary  power  to 
the  collector  to  distrain  was  improper  and  unauthorized, 

Semble,  that  the  rate  and  the  time  and  mode  of  payment  should  more 
properly  have  been  contained  in  the  same  by-law  instead  of  separate 
ones  as  here,  but  as  they  were  passed  on  the  same  day,  even  if  an 
application  to  quash  the  latter  by-law  on  this  ground  had  been  made, 
it  would  not  be  deemed  invalid. 

The  plaintiff  was  therefore  held  entitled  to  recover  the  value  of  the  goods 
sold. 

Action  for  taking  plaintiff's  goods,  against  the  defen- 
dants William  J.  Turner,  the  collector,  and  Edward  Gegg, 
the  bailiff. 
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The  defendant  Turner  pleaded: — 1.  Not  guilty  by 
Statute,  Municipal  Act,  R.  S.  O.  ch.  174,  sees.  250,  257,  and 
R.  S.  0.  ch.  180,  Assessment  Act,  sees.  5,  10,  11,  15,  21,  41, 
45,  46,  48,  49,  88,  91,  92,  93,  96,  97,  Public  Acts.  . 

2.  That  the  goods  were  not  the  goods  of  the  plaintiff. 

3.  That  by  by-law  of  the  city  of  Toronto,  passed  on  the 
19th  of  June,  1876,  an  assessment  was  made  in  1879  for 
the  assessment  of  1880 ;  and  upon  the  assessment  roll 
for  1880  the  plaintiff  was  assessed  as  occupant  of  cer- 
tain ratable  real  property,  situate  in  the  ward  of  St. 
Andrew  in  the  city  of  Toronto,  for  the  sum  of  $10,207, 
and  for  personal  propeity  $600,  making  in  all  $10,807. 
That  by  a  by-law  of  the  city  of  Toronto,  passed  on  the  2nd 
of  April,  1880,  the  rate  of  seventeen  mills  in  the  dollar 
was  imposed  on  the  assessed  value  of  all  the  ratable  real 
and  personal  property,  as  the  same  appeared  upon  the 
assessment  roll  for  the  several  wards  of  the  city  for  the 
year  1880,  for  the  public  uses  of  the  city,  including  public 
and  separate  school  purposes.  That  by  another  by-law  of 
the  said  city,  passed  on  the  2nd  of  April,  1880,  the  time  and 
manner  of  the  collection  and  payment  of  the  taxes  for  the 
said  year  was  provided  for,  and  also  that  an  addition  of 
five  per  cent,  should  be  made  to  every  tax,  rate,  or  assess- 
ment remaining  unpaid  after  the  several  days  thereby 
appointed  for  payment  thereof.  That  by  another  by-law  of 
the  said  city,  passed  on  the  26th  of  April,  1880,  collectors 
for  the  several  wards  of  the  city  were  appointed  for  the  year 
1880,  and  the  defendant  W.  J.  Turner  was  thereby  appointed 
the  collector  of  taxes  for  the  said  ward  of  St.  Andrew 
for  the  said  year.  That  the  clerk  of  the  said  city  made 
out  collector's  rolls  as  required  by  the  assessment  laws  for 
each  of  the  wards  of  the  city,  for  the  collection  of  the  said 
rates,  in  accordance  with  and  founded  upon  the  said  several 
by-laws,  and  which  rolls  were  duly  delivered  to  the  respec- 
tive collectors  for  the  said  wards  for  the  said  year.  And 
upon  the  collector's  roll  for  the  ward  of  St.  Andrew,  de- 
livered to  the  said  W.  J.  Turner,  the  rates  and  taxes  set 
opposite  the  name  of  the  plaintiff  in  respect  of  the  real  and 
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personal  property  above-mentioned  so  assessed  to  him  as 
aforesaid  was  the  sum  of  $183.88,  being  seventeen  mills  in 
the  dollar  on  the  said  sum  of  $10,817.  That  while  the  said 
collector's  roll  was  in  the  possession  of  the  said  W.  J.  Tur- 
ner, and  before  the  time  for  making  his  return  thereof  had 
elapsed,  and  before  such  return  had  been  made,  the  sum  of 
$183.88  for  the  said  taxes  was  duly  demanded  of  the  plain- 
tiff by  the  said  W.  J.  Turner,  upon  the  said  assessed  pre- 
mises, in  the  manner  required  by  law,  and  fourteen  days 
having  elapsed  from  the  time  of  the  said  demand  without 
the  said  taxes  having  been  paid,  and  default  having  been 
made  in  payment  of  the  same  within  the  times  by  the  said 
by-law  prescribed,  and  the  per  centage  having  thereby  be- 
come payable,  the  said  Y?.  J.  Turner,  having  possession  of 
the  said  roll  as  collector,  and  the  time  for  the  making  of  his 
return  not  having  elapsed,  and  the  said  taxes  and  per  centage 
to  the  amount  of  $193.05  being  still  in  arrear  and  unpaid, 
issued,  as  was  his  duty,  his  warrant  to  collect  the  same  to 
his  bailiff,  the  defendant  Edward  Gegg,  who  took  the  goods 
in  the  declaration  mentioned,  the  same  being  there  found 
on  the  said  assessed  premises,  and  the  property  of  or  in 
possession  of  the  plaintiff,  who  was  then  the  occupant  of 
the  said  premises,  and  the  person  whose  duty  it  was  to  pay 
the  said  taxes,  and  being  upon  the  said  premises  in  respect 
of  which  the  said  taxes  were  due  and  in  arrear  as  aforesaid  ; 
and  in  the  performance  of  his  duty  justly  as  such  bailiff, 
the  said  Edward  Gegg  as  and  for  a  distress  for  the  said 
taxes,  and  justly  then  detained  the  said  goods  to  satisfy  the 
said  taxes,  per  centage,  and  costs,  as  he  lawfully  might, 
which  is  the  grievance  complained  of. 

The  defendant  Edward  Gegg  pleaded  :  1.  To  the  first 
count,  that  he  did  not  detain  the  goods. 

2.  To  the  whole  declaration  :  a  plea  similar  to  the  third 
plea  of  the  defendant  Turner.  Issue. 

The  cause  was  tried  before  Morrison,  J.  A.,  and  a  jury, 
at  Toronto,  at  the  Fall  Assizes  of  1880. 

The  evidence  given  shewed  that  on  the  4th  of  June, 
1880,  a  landlord's  warrant  for  $100  for  rent  was  executed 
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by  distress  on  the  plaintiff's  goods,  and  on  the  12th  of  June 
the  warrant  for  taxes  was  executed  by  distress. 

The  plaintiff  said  that  the  defendant  Turner  came  in  and 
dropped  the  tax  bill  on  the  counter  and  walked  out.  "I  do 
not  think  it  was  served  upon  me  on  the  14th  of  May.  It 
was  later  in  May,  I  am  positive ;  sometime  about  the  20th  of 
May,  I  would  say  ;  it  might  be  the  24th  or  25th  of  May.  I 
heard  nothing  more  of  it  till  Gegg  came  on  the  12th  of  June, 
and  demanded  the  taxes.  The  sale  was  on  the  18th  of  June. 

The  exhibits  put  in  were  the  following  : 

By-law  No.  728,  passed  on  the  19th  June,  1876,  which 
provided  for  the  assessment  for  the  year  1877,  on  which  the 
rate  for  1877  should  be  struck  and  levied,  should  be  made 
after  the  first  of  July,  and  so  that  the  final  return  by 
the  County  Court  should  be  made  on  the  31st  of  Decem- 
ber thereafter.  And  so  in  future  years  the  assessment 
should  continue  too  be  made  in  the  year  before  that  in  and 
which  the  assessment  was  to  be  used  for  the  rate  to  be 
struck  and  levied  thereon. 

By-law  No.  996,  passed  on  the  2nd  of  April,  1880,  imposed 
the  rate  of  seventeen  mills  on  the  dollar  upon  the  real  and 
personal  property  of  the  city  for  the  year  1880. 

By-law  No.  997,  passed  on  the  2nd  of  April,  1880,  recited 
that,  "It  is  considered  expedient  in  the  interest  and  con- 
venience of  the  citizens,  save  as  to  items  hereinafter  ex- 
cepted from  subdivision,  that  in  cases  where  punctuality 
of  payment  is  strictly  observed,  but  not  otherwise,  an  ex- 
tension of  time  may  be  given,  so  that  all  other  items  of 
taxation  may  be  paid  in  instalments  as  hereinafter  pro- 
vided;" and  "to  make  further  provision  in  relation  to 
parties  who  may  not  desire  to  avail  themselves  of  the 
principle  of  divisional  payments,  but  may  prefer  to  pay 
their  taxes  in  bulk." 

Sec.  1.  That  "  Items  of  taxation  under  five  dollars,  and 
rates  or  assessments  under  the  head  of  local  improvements, 
or  for  statute  labour  or  dog  tax,  shall  not  be  liable  to  sub- 
division as  hereinafter  mentioned,  and  shall  be  due  and  pay- 
able on  the  15th  day  of  July,  1880,  the  day  named  for  the 
payment  of  the  second  instalment  of  divisible  taxation." 
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Sec.  2.  All  other  taxes  for  1880,  save  and  except  items 
thereof  under  five  dollars,  &c,  shall  be  due  and  payable  on 
the  4th  of  June,  1880,  subject  to  the  following  provisoes, 
that  is  to  say,  the  amount  of  each  item  of  taxation  shall 
be  subdivided  into  three  instalments  in  manner  hereinafter 
provided,  and  on  the  punctual  payment  of  the  first  of 
such  instalments  on  the  said  4th  day  of  June,  but  not 
otherwise,  an  extension  of  time  shall  be  given  for  the 
payment  of  the  second  instalment  to  the  15th  day  of  July, 
and  on  the  punctual  payment  of  the  second  instalment  on 
the  said  15th  day  of  July,  but  not  otherwise,  an  extension 
of  time  shall  be  given  for  the  payment  of  the  third  instal- 
ment to  the  3rd  day  of  September,  1880. 

« Provided  that  nothing7  in  the  by-law  contained  shall 
affect  or  diminish  the  right  of  any  collector,  in  every  case 
where  he  may  consider  it  expedient,  after  a  proper  de- 
mand has  been  made,  to  proceed  at  any  time  before  the 
said  several  days  appointed  for  payment  as  aforesaid  with 
the  collection  of  any  taxes  by  distress  and  sale  under  the 
provisions  of  the  assessment  law  relative  to  collectors  and 
their  duties." 

Sec.  4.  That  an  addition  of  five  per  cent  shall  be  made 
to  every  tax,  rate,  or  assessment,  remaining  unpaid  after 
the  said  several  days  appointed  for  the  payment  thereof, 
or  in  the  event  of  parties  availing  themselves  of  the  pro- 
viso in  that  behalf,  to  any  remaining  part  or  instalment 
of  the  same  unpaid  on  either  of  the  days  on  which  the 
same  may  be  paid  as  aforesaid ;  and  it  shall  be  the  duty 
of  the  collectors  appointed  for  the  year,  immediately  after 
the  said  several  days  appointed  for  payment  as  afore- 
said, to  collect  at  once  in  the  respective  wards,  by  distress 
or  otherwise,  under  the  provisions  of  the  statute  in  that 
behalf,  all  such  taxes,  or  instalments  of  taxes,  rates,  and 
assessments  as  have  not  been  paid  on  or  before  the  said 
several  days  appointed  for  payment  as  aforesaid,  together 
with  the  said  per  centage  charge  of  five  per  cent  upon  the 
amount  of  every  such  unpaid  tax,  rate,  or  assessment. 

Sec.  5.  "  Ratepayers  who  may  not  desire  to  avail  them- 
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selves  of  the  principle  of  divisional  payment,  but  prefer 
paying  their  taxes  in  bulk,  on  or  before  the  4th  of  June, 
shall  be  entitled  to  a  reduction  of  two  per  cent,  on  pay- 
ment of  both  or  either  of  the  two  instalments  which  might 
be  deferred  to  the  15th  day  of  July  and  the  3rd  day  of 
September." 

Sec.  6.  Ratepayers  who  have  duly  paid  the  first  instal- 
ment, and  on  or  before  the  15th  day  of  July  may  prefer 
paying  the  two  remaining  instalments  together,  shall  be 
entitled  to  a  reduction  of  one  and  a  half  per  cent,  on  the 
last  instalment  which  might  be  deferred  to  the  3rd  day  of 
September. 

By-law  No.  1,002,  passed  26th  of  April,  1880,  appointing 
collectors  for  1880,  and  among  them  W.  J.  Turner  for  St. 
Andrew's  Ward. 

The  following  tax  bill  was  put  in  by  the  plaintiff,  a 
printed  form  filled  up  in  writing.  It  is  only  necessary  to 
give  the  material  parts  of  it.  The  written  parts  are  under- 
lined : 

Taxes  due  and  payable  4th  of  June,  and  conditionally  by 
instalments 

No.  2222.  Demanded  1880. 

Mr.  Jas.  Chamberlain,  City  of  Toronto,  1880. 
Ward  of  St.  Andrew. 
Amount  of  assessment  of  real  property.  .$ 


Amount  of  assessm  ent  of  personal  property  600  00 

Total  amount  of  assessment  as  confirmed 

by  the  Court  of  Revision   600  00 

Rate  thereon  at  17  mills  in  the  dollar, 

and  due  and  payable  4th  of  June.  .  $10  20 

If  paid  by  instalments  as  named  below : 

1st  instalment  4th  J une   $4  20 

2nd  instalment  15th  of  July....  3  00 
3rd  instalment  3rd  September. .  .  3  00 
Per  centage  

Total  amount  to  be  collected   $ 


W.  J.  Turner, 

Collector. 

59 — VOL.  XXXI  CP. 
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"  N.  B. — The  tax  on  real  and  personal  property  is  due 
and  payable  as  above  on  the  4th  of  June,  subject  to  the 
following  proviso,  that  is  to  say :  the  amount  shall  be  sub- 
divided into  three  instalments  as  given  above,  and  on  the 
punctual  payment  of  the  first  of  such  instalments  on  the 
4th  day  of  June,  but  not  otherwise,  an  extension  of  time 
will  be  given  for  payment  of  the  second  instalment  to  the 
15th  day  of  July,  and  on  the  punctual  payment  of  the 
second  instalment  on  the  15th  day  of  July,  but  not  other- 
wise, an  extension  of  time  shall  be  given  for  the  payment 
of  the  third  instalment  to  the  3rd  day  of  September. 

"  N.  B. — The  failure  of  punctuality  of  payment  not  only 
forfeits  the  right  of  settlement  by  instalments,  but  brings 
the  party  under  the  penalities  of  the  assessment  law,  which 
enacts,  That  in  case  any  party  shall  refuse  or  neglect  to 
pay  the  taxes  imposed  upon  him  for  the  space  of  fourteen 
days  after  demand,  the  collector  shall  levy  the  same  with 
costs,  by  distress  and  sale  of  the  goods  and  chattels  of  the 
party  who  ought  to  pay  the  same." 

Blank  forms  of  receipts  were  printed  on  the  bill,  and  on 
it  were  endorsed  several  notices,  one  of  which  was  : 

"  Per  centage.  An  addition  of  five  per  cent,  shall  be 
made  to  every  tax,  rate,  or  assessment  remaining  unpaid 
after  the  said  4th  day  of  June,  or  in  the  event  of  parties 
availing  themselves  of  the  proviso  in  that  behalf,  to  any 
remaining  instalments  of  the  same  unpaid  on  either  of  the 
days  on  which  the  same  may  be  paid.  And  it  shall  be  the 
duty  of  the  collector,  immediately  after  the  said  several 
days  appointed  for  payment,  to  collect  at  once  by  distress 
or  otherwise,  under  the  provisions  of  the  statute  in  that 
behalf,  all  such  taxes,  or  instalments  of  taxes,  rates,  and 
assessments,  as  have  not  been  paid  on  or  before  the  said 
several  days  appointed  for  payment,  together  with  the  said 
per  centage  charge  of  five  per  cent,  upon  the  amount  of 
every  such  unpaid  tax,  rate  or  assessment,  giving  in  no 
case  a  longer  grace  than  ten  days." 

The  plaintiff  put  in  also  another  tax  bill  of  the  like  form 
for  the  assessessment  upon  his  real  property  of  $10,217, 
upon  which  the  rate  to  be  levied  was  $173.69. 
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On  the  1st  of  June    $59  69 

On  the  15th  of  July    57  00 

On  the  3rd  of  September    57  00 

The  defendants  put  in  a  third  tax  bill,  in  which  the  real 
and  personal  property  were  added  together. 

Real  property   $10,217 

Personal  property   600 

$10,817 

And  on  which  the  rate  was   $183  89 

And  per  centage   9  19 

The  amount  to  be  collected   $193  08 

and  on  which  bill  the  line  "Demanded"  was  filled  in  a14th 
May,  1880." 

The  learned  Judge  nonsuited  the  plaintiff. 

In  Michaelmas  Term,  November  18,  1880,  A.  M.  Mac- 
donald,  obtained  a  rule  calling  upon  the  defendants  to 
shew  cause  why  the  nonsuit  should  not  be  set  aside,  and  a 
verdict  entered  for  the  plaintiff  for  the  sum  of  $500  as 
agreed  upon  by  counsel  and  assessed  by  the  jury,  subject 
to  the  opinion  of  the  Court,  upon  the  ground  that  there 
was  no  evidence  to  shew  that  a  demand  sufficient  in  law, 
and  as  is  required  by  law,  had  been  made  upon  the  plain- 
tiff for  the  payment  of  the  taxes  for  which  the  distress 
complained  of  was  made,  the  said  demand  not  having 
been  made  fourteen  days  before  the  said  distress  was  made  ; 
and  upon  leave  reserved  to  set  aside  the  nonsuit,  and  to 
enter  a  verdict  for  the  plaintiff. 

In  the  same  term,  November  24,  1880,  J.  E.  Rose  shewed 
cause  for  Gegg.  The  taxes  are  by  statute  to  be  considered 
as  imposed  and  due  on  and  from  the  first  of  J anuary  of  the 
then  current  year,  unless  otherwise  provided  for  by  the  by- 
law under  which  they  are  directed  to  be  levied  :  R.  S.  O. 
ch.  174,  sec.  247.  And  the  collector  upon  getting  his  roll 
shall  call  on  the  person  taxed  and  demand  payment  from 
him,  and  shall  at  the  time  of  such  demand  enter  the  date 
thereof  on  his  roll  opposite  the  name  of  the  person,  and 
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such  entry  shall  be  prima  facie  evidence  of  such  demand : 
R  S.  0.  ch.  180,  sec.  92  ;  and  in  case  of  neglect  of  such  per- 
son to  pay  his  taxes  for  fourteen  days  after  such  demand, 
the  collector  may  distrain  on  the  goods,  or  any  goods  in 
the  possession  of  the  person  who  ought  to  pay  the  taxes 
or  found  upon  the  premises :  sec.  93.  The  collector  by 
leaving  the  tax  bill  with  the  plaintiff  made  a  demand  upon 
him  for  payment,  or  what  was  equivalent  to  a  demand. 
The  by-law  No.  997  made  the  taxes  due  and  payable  on  the 
4th  of  June,  1880,  subject  to  the  punctual  payment  of  the 
first  instalment  before  mentioned  being  made  by  that  day, 
and  that  was  not  paid  by  the  plaintiff.  And  besides,  the 
collector  had  by  the  same  jDy-law  power  in  his  discretion, 
after  a  proper  demand,  to  proceed  at  any  time  before  the 
said  several  days  appointed  for  payment  for  the  recovery 
of  the  said  taxes  by  distress  and  sale  under  the  general 
provisions  of  the  statutes.  The  by-law  fixing  particular 
days  for  payment  is  for  the  convenience  of  the  tax-payer, 
but  there  is  the  power  reserved  to  the  collector,  notwith- 
standing the  appointment  of  these  specific  days,  to  require 
payment  from  the  tax-payer  at  any  time  within  fourteen 
days  after  making  a  demand  for  payment,  and  to  distrain 
if  the  taxes  be  not  so  paid.  The  collector  is  not  obliged 
to  leave  any  bill  or  statement  of  the  amount  to  be  paid 
with  the  person  who  is  to  pay ;  if  he  have  done  so,  he 
may  disregard  it  and  enforce  payment  according  to  the 
statute  and  by-law.  The  collector  makes  a  demand  for 
payment  before  the  days  fixed  by  the  by-law,  but  he  does 
not  distrain  till  after  the  first  of  these  specified  days,  and 
the  statute  and  the  by-law  are  not  inconsistent.  R  S.  O. 
ch.  180,  sec.  45,  has  been  repealed  by  43  Vic.  ch.  27,  sec.  20. 

McWilliams  shewed  cause  for  Turner.  The  collector  is 
not  required  to  leave  a  tax-bill  requiring  payment  with  the 
rate-payer,  but  he  has  done  so  in  this  case,  as  indeed  it  is 
the  rule  in  every  case.  The  bill  so  left  from  its  very  terms 
was  a  plain  demand  for  payment,  and  a  notice  to  him  that 
if  he  wished  to  avail  himself  of  the  privilege  of  paying  in 
bulk  or  by  instalments  he  could  do  so.    If  the  party  do  not 


CHAMBERLAIN  V.  TURNER  ET  AL. 


469 


pay  on  the  first  of  the  specified  days,  he  may  be  distrained 
upon  at  any  time,  so  long  as  it  is  fourteen  days  after  a 
demand  has  been  made  for  payment  verbally  or  by  the 
delivery  of  the  tax  bill.  By-law  No.  997  was  passed  under 
43  Vic.  ch.  27,  sec.  20,  which  refers,  not  to  the  time  when 
the  taxes  are  due,  but  to  the  times  when  they  arc  payable. 

McCarthy,  Q.  C,  and  A.  M.  Macdonald,  contra.  What  is 
called  here  a  demand  was  not  a  demand;  it  was  leaving  a 
paper,  a  notice  when  payments  were  to  be  made ;  but  that 
cannot  make  a  demand  of  payment  of  the  taxes :  Gibbs  v. 
Stead,  8  B.  &  C.  528,  534;  Grece  v.  Hunt,  L.  R.  2  Q.  B.  D. 
389,  397;  Wapels  v.  Ball,  29  C.  P.  403.  The  proviso  in 
by-law  No  997  is  not  valid,  because  it  is  repugnant  to  the 
4th  of  June  being  fixed  for  payment  of  the  first  instalment. 
The  officer,  upon  default  to  pay  the  instalment  fixed  for 
that  day,  may  not  be  obliged  to  allow  the  special  days  to 
the  rate-payer,  but  may  perhaps  be  able  to  require  payment 
of  the  whole  amount  of  the  taxes  at  one  time.  There  was 
no  demand  made  at  any  time  for  the  five  per  cent,  addition  : 
The  Queen  v.  Bristol  and  Exeter  K  Co.,  4  Q.  B.  162  ;  Peck 
and.  Corporation  of  Peterborough,  34  U.  C.  R.  129  ;  Free 
v.  McHugh,  24  C.  P.  13. 

February  8,  1881.  Wilson,  C.  J— The  facts  appear 
to  be  that  the  collector,  as  it  is  said,  on  the  14th  of  May, 
1880,  left  the  statement  of  taxes  or  tax  bill  on  the  counter 
of  the  taxed  premises,  while,  as  I  understand  it,  the  plain- 
tiff was  present,  and  saw  it,  and  knew  of  it  being  so  left. 

The  plaintiff  denies  the  bill  was  left  on  the  14th.  He 
says,  he  thinks  it  was  not.  It  was  later  in  May,  he  was 
positive,  somewhere  about  the  20th  of  May,  and  he 
thought  it  was  later  than  that,  about  the  24th  or  25th  of 
May. 

The  third  tax  bill  filed,  that  is  the  one  put  in  by 
the  defendants  at  the  trial,  has  the  blank  line  where 
"Demanded"  is  printed,  filled  in  lJfih  May,  1880 ;  and 
that,  I  presume,  is  put  in  as  a  copy  from  his  roll,  for  by 
ch.  180.  sec.  92,  he  is  required  to  make  an  entry  on  his 
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roll  at  the  time  of  his  demand  opposite  the  name  of  the 
person  taxed  of  the  date  he  made  such  demand.  And  the 
Statute  declares  that  such  entry  shall  be  prima  facie 
evidence  of  such  demand. 

Upon  these  facts  the  entry  of  the  date  of  demand  on 
the  14th  of  May,  as  noted  by  the  collector  on  his  roll, 
which  is  only  primd  facie  evidence,  and  is  not  supported 
by  any  other  evidence,  cannot,  as  against  the  plaintiff's 
positive  evidence,  be  accepted  as  conclusive.  The  plaintiff 
said  it  was  sometime  about  the  20th  of  May ;  it  might  be 
the  24th  or  25th. 

As  against  himself  it  is  not  unreasonable  to  take  the 
20th  as  the  day  when  the  statement  or  bill  was  left  with 
him. 

Assuming  the  bill  or  notice  to  be  or  to  have  been  a 
demand  for  payment  of  the  taxes,  when  was  that  payment 
to  be  made  ? 

R.  S.  0.  ch.  174,  sec.  347,  says  the  taxes  levied  for  any 
year  shall  be  considered  to  have  been  imposed  and 
to  be  due  on  and  from  the  first  of  January  of  the  then 
current  year,  and  end  with  the  thirty -first  day  of  December 
thereof,  unless  otherwise  expressly  provided  for  by  the 
enactment  or  by  law  under  which  the  same  are  directed  to 
be  levied. 

The  section  referred  to  cannot  be  given  effect  to  in  the 
terms  in  which  it  is  expressed.  The  taxes  may  be  con- 
sidered to  have  been  imposed  and  to  be  due  on  and  from 
the  first  of  January,  &c,  after  they  have  been  ascertained 
and  declared,  but  not  before;  for  until  then  they  have  no 
existence — that  is,  the  taxes  when  imposed  shall  have  a 
retroactive  effect,  and  be  due  at  that  antecedent  period  ; 
and  that  may  be  so  consistently  and  properly  enough  in 
computing  the  time  for  the  sale  of  lands  in  arrear  for 
taxes,  as  in  Wapels  v.  Ball,  29  C.  P.  403  ;  or  in  arrange- 
ments between  landlord  and  tenant,  vendor  and  purchaser; 
and  perhaps  in  other  cases. 

But  when  the  Statute  says  the  taxes  shall  not  only  be 
considered  to  have  been  imposed,  but  to  be  due  on  and 
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from  the  first  of  January,  &c,  it  cannot  mean  that,  because 
not  only  are  there  no  taxes  until  they  are  fixed,  but 
because  they  cannot  be  sued  or  distrained  for  until  a 
demand  has  been  made  for  them  by  the  collector. 

Then  the  section  says,  the  taxes  so  to  be  considered  as 
imposed  and  due  on  and  from  the  first  of  January,  shall 
end  with  the  thirty-first  day  of  December  thereof. 

There  is  is  no  difficulty  in  understanding  what  is  meant 
when  it  is  said  that  the  taxes  imposed  for  a  particular  year 
shall  end  with  that  year.  It  is  that  the  taxes  for  each 
year  shall  have  no  relation  to  any  other  year.  The  rate 
in  the  $  shall  be  fixed  year  by  year  for  the  particular 
year.  There  shall  be  no  fixed  rate  without  regard  to 
what  the  assessment  may  be,  and  without  regard  to  the 
sum  which  may  be  required  to  be  raised,  as  under  by-laws 
which  created  debts  or  which  were  passed  to  raise  loans. 

But  what  is  meant  by  a  tax  due  on  and  from  the  first  of 
January,  that  shall  end  on  the  thirty-first  of  December  of 
that  year  ?    It  never  ends  until  payment. 

The  Statute,  however,  is  clear  in  this  respect,  that 
although  the  tax  is  due  on  and  from  the  first  of  January, 
when  once  imposed,  a  different  time  for  its  becoming  due 
may  be  provided  for  and  declared  by  by-law,  under  which 
the  same  is  directed  to  be  levied.  The  latter  words  would, 
as  Mr.  McCarthy  said,  seem  to  require  the  seventeen  mills 
in  the  $,  which  was  the  rate  for  1880,  to  be  contained  in 
the  same  by-law  which  fixed  the  special  time  and  mode  of 
payment  of  the  rate.  In  place  of  that  the  rate  is  contained 
in  by-law  No.  996,  and  the  time  and  mode  of  payment 
are  contained  in  b}^-law  No.  997.  They  were  passed  upon 
the  same  day,  and  it  is  not  likely  we  should,  if  an  applica- 
tion were  specially  before  us  for  the  purpose,  treat  the 
latter  by-law  as  invalid  for  that  cause. 

The  by-law  just  referred  to  has  declared  that  the  whole 
of  the  taxes,  with  some  few  exceptions  which  do  not  apply 
here,  shall  be  due  and  payable  on  the  J+th  of  June,  1880, 
subject  to  certain  provisoes.  The  taxation  of  each  person 
has  been  divided  into  three  instalments :   the  first  to 
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be  paid  on  the  4th  of  June,  and  if  it  were  punctually- 
paid,  but  not  otherwise,  an  extension  of  time  was  to  be 
given  for  payment  of  the  second  instalment  until  the  loth 
of  July. 

I  need  not  pursue  this  further,  because  the  plaintiff  did 
not  pay  any  sum  whatever  on  the  4th  of  June,  and 
therefore  the  whole  of  his  taxes  became  at  once  due  and 
payable. 

The  by-law  and  the  notices  before  referred  to  shew  that 
on  the  day  just  named  the  whole  taxes  became  due  and 
payable  by  every  rate-payer,  unless  he  paid  the  first  instal- 
ment by  that  particular  day  or  paid  his  taxes  in  full. 

The  taxes  then  being  due  and  payable,  for  the  purposes 
of  a  levy  on  the  4th  of  June,  at  the  earliest,  the  next 
enquiry  is,  what  was  the  effect  of  a  demand  for  payment, 
assuming  it  to  have  been  a  good  demand,  made  before  the 
4th  of  June  ?  The  taxes  were  not  due  and  payable  until 
the  4th  of  June,  and  the  demand  for  payment  of  them 
made  before  that  day  was  of  no  use  as  a  demand,  although 
it  may  have  been  a  good  notice  to  pay  upon  that  day. 
Until  the  4th  of  June,  or  perhaps  the  day  after,  the  plain- 
tiff had  not  neglected  to  pay  his  taxes  :  R.  S.  O.  ch.  180, 
sec.  93,  which  provides  "  In  case  any  person  neglects  to 
pay  his  taxes  for  fourteen  days  after  such  demand  as 
aforesaid,"  the  collector  m&y  distrain.  The  demand  refer- 
red to  in  that  section  is  contained  in  section  92,  which  is 
that  the  collector  "  shall  call  at  least  once  on  the  person 
taxed,  or  at  the  place  of  his  usual  residence  or  domicile,  or 
place  of  business,  if  within  the  municipality  in  and  for 
which  such  collector  has  been  appointed,  and  shall  demand 
payment  of  the  taxes  payable  by  such  person,"  &c. 

Now  demanding  "payment  means  of  a  claim  which  is 
then  payable  by  the  rate-payer,  and  which  he,  the  collector, 
has  then  a  right  to  require.  It  cannot  apply  to  a  claim 
which  is  not  due,  but  which  is  thereafter  to  become 
due. 

In  Phillips  v.  Bridge,  L.  R.  9  CP.  48,  a  case  between  land- 
lord and  tenant,  it  was  provided  that  if  the  tenant  made 


CHAMBERLAIN  V.  TURNER  ET  AL. 


473 


default  in  payment  of  the  rent  or  any  part  of  it  within 
twenty-one  days  after  it  became  due,  a  being  demanded," 
the  landlord  might  re-enter. 

It  was  suggested  that  if  in  place  of  the  words,  "  being 
demanded,"  which  meant  after  the  expiry  of  the  twenty- 
one  days,  the  words  had  been  "  having  been  demanded," 
the  demand  might  have  been  made  within  the  twenty-one 
days.  But  in  that  case  the  rent  was  due  before  the 
twenty-one  days  began,  and  could  have  been  sued  or  dis- 
trained for,  although  no  entry  could  have  been  made  as  for 
a  forfeiture  until  the  end  of  the  twenty-one  days. 

There  was  and  would  have  been  in  that  case,  even 
on  that  construction,  rent  to  demand  as  then  due  and 
payable. 

Orece  v.  Hunt,  L.  R  2  Q.  B.  D.  389,  and  Gibbs  v. 
Stead,  8  B.  &  C.  528,  cited  on  the  argument,  are  also  autho- 
rities for  the  plaintiff.  They  shew  there  must  be  a  default 
of  payment  upon  or  after  demand  made. 

I  know  of  no  case  in  which  a  demand  for  payment  can 
be  made  before  the  payment  is  due  and  can  be  claimed  of 
right  to  be  then  paid  to  the  person  demanding  it. 

The  defendants  made  a  demand  (assuming  the  notice 
for  this  purpose  to  have  been  a  good  demand,)  before  the 
4th  of  June,  and  none  after,  or  if  they  did  there  were  not 
fourteen  days  between  it  and  the  distress.  They  were 
certainly  mistaken  in  their  duty  in  acting  as  they  did. 

Whether  the  tax  bill,  if  left  with  the  rate-payer  after 
the  day  of  payment  of  his  taxes  had  gone  by.  could  be 
held  to  be  a  sufficient  demand  to  justify  a  distress  for  non- 
payment, we  need  not  decide. 

It  is  more  than  doubtful  whether  the  mere  delivery  of 
it  to  the  rate-payer,  nothing  more  being  done  or  said  about 
it,  can  be  held  to  be  a  proper  demand. 

If  the  collector,  in  delivering  it,  said  to  the  rate-payer, 
"  Come  hand  me  the  amount,"  or  if  anything  took  place 
between  them  from  which  it  could  fairly  be  inferred  that 
something  of  the  kind  was  said,  we  presume  that  would 
be  a  good  demand. 

60 — VOL.  XXXI  CP. 
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The  collector  is  required  to  call  at  least  once  on  the 
person  taxed,  or  at  the  place  of  his  usual  residence  or 
domicile,  or  place  of  business,  if  within  the  municipality, 
and  to  demand  payment  of  the  taxes  payable  by  such 
person  :  R.  S.  O.  ch.  180,  sec.  92.  He  is  therefore  to 
make  a  demand,  and  to  demand  'payment  of  the  taxes,  and 
that  duty  should  be  plainly  and  efficiently  done  by  the 
collector  in  person,  and  not  by  the  handing  in  of  a  printed 
form,  which  contains  most  valuable  information,  but  does 
not  seem  to  be  at  all  of  the  character  of  the  duty  which 
the  law  has  cast  upon  the  collector  to  perform,  and  when 
the  default  of  the  rate-payer  is  to  be  so  summarily  and 
severely  prosecuted. 

I  may  say,  also,  that  the  latter  part  of  section  two  of 
by-law  No.  996,  which  gives  the  collector  power,  "in  any 
case  in  which  he  may  consider  it  expedient,  after  a  proper 
demand  has  been  made,  to  proceed  at  any  time  before  the 
said  several  days  appointed  for  payment  with  the  collection 
of  any  taxes  by  distress  and  sale,  under  the  provisions  of 
the  Assessment  Law,"  must  have  been  passed  by  inadver- 
tence. The  Legislature  has  entrusted  to  the  council  the 
power  to  fix  the  time  for  payment  of  the  taxes,  but  it  does 
not  follow  that  the  council,  after  appointing  these  days, 
can  empower  the  collector  "in  every  case  in  which  he  may 
consider  it  expedient"  to  disregard  these  days,  and  to  dis- 
train upon  whomsoever  he  likes. 

It  is  true  the  enactment  is  that  he  is  only  to  do  so  after 
a  proper  demand  has  been  made,  but  there  can  be 
no  such  demand  "  before  the  said  several  days  appointed 
for  payment,"  and  even  if  there  could  that  would  not  and 
does  not  reach  the  objection,  which  is  that  a  most  oppres- 
sive and  illegal  power  is  attempted  to  be  conferred  upon  an 
officer,  and  in  this  case  a  subordinate  officer,  to  nullify 
the  enactment  of  the  council  at  his  caprice  and  pleasure. 

It  is  under  that  provision  the  defendants  have  distrained 
upon  the  plaintiff. 

It  is  time  the  council  should  take  heed  of  this  before 
more  mischief  is  done. 
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The  rule  must  be  made  absolute  to  set  aside  the  non- 
suit, and  to  enter  a  verdict  for  the  plaintiff,  with  the 
damages  agreed  upon  of  $500. 

Galt  and  Osler,  J  J.,  concurred. 

Rule  absolute. 


Hedstrom  v.  The  Toronto  Car  Wheel  Company. 

Contract — Particular  brand  of  iron — Tender  of  different  brand — Action  for 
non-acceptance — Promissory  note — Payment. 

In  the  spring  of  1873  a  contract  was  made  between  the  plaintiff  and  the 
defendants  for  the  sale  and  purchase  of  2,000  tons  of  iron,  1,000  tons 
to  be  of  a  brand  called  Michigan  iron,  (which  was  afterwards  delivered 
and  paid  for,  and  about  which  there  was  no  question;  and  1,000  tons  to 
be  of  a  brand  called  Depere  iron.  In  the  fall  of  1873  an  arrangement 
was  made  for  the  delivery  of  this  latter  iron  by  monthly  deliveries  of 
100  tons,  commencing  in  January,  1874.  After  200  tons  of  Depere 
and  200  tons  of  Michigan,  accepted  in  lieu  of  a  like  quantity  of  Depere, 
had  been  delivered  and  accepted,  negotiations  took  place  with  a  view 
of  cancelling  the  contract,  which  resulted  in  a  new  agreement  being 
made,  whereby  the  defendants  were  not  to  purchase  iron  elsewhere, 
and  the  plaintiff  was  to  deliver  the  remaining  600  tons  as  the  defendants' 
demand  for  iron  required  them.  After  this  the  plaintiff,  of  his  own 
accord  and  for  his  own  convenience,  shipped  550  tons  of  a  brand  called 
Menomenee,  manufactured  by  a  different  company  from  the  Depere, 
though  using  the  same  ore  and  fuel  and  making  the  same  grade  of 
iron,  but  according,  to  the  defendants'  evidence  unsuited  to  their  pur- 
poses. The  remaining  50  tons  was  not  brought  down  but  remained  at 
the  furnace.  The  defendants  without  any  knowledge  of  the  iron  not 
being  Depere,  received  and  used  62  tons,  but  refused  to  receive  any 
more,  and  this  action  was  brought  for  such  non-acceptance. 

Held,  under  the  circumstances,  there  could  be  no  recovery,  the  iron  not 
being  that  contracted  for. 

There  was  also  a  count  on  a  promissory  note  given  by  the  defendants  to 
the  plaintiff  for  iron  which  had  been  accepted  by  them,  but  which  was 
held,  on  the  evidence  set  out  below,  to  have  been  paid  except  as  to 
|19.64,  for  which  the  plaintiff  was  held  entitled  to  recover. 

The  first,  third,  and  fourth  counts  of  the  declaration  were 
for  breach  of  contract,  for  not  accepting  a  quantity  of  iron. 
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The  second  count  was  on  a  promissory  note,  dated  9th  of 
July,  1875,  whereby  the  defendant  promised  to  pay  to  the 
order  of  the  plaintiff  under  the  name  of  E.  L.  Hedstrom 
&  Co.,  $4,173.44,  four  months  after  date. 

The  common  counts  were  added. 

The  action  was  tried  before  Armour,  J.,  without  a  jury, 
at  Toronto,  at  the  Summer  Assizes  of  1880. 

The  facts  so  far  as  material  are  set  out  in  the  judgment. 
The  learned  Judge  entered  a  verdict  for  the  plaintiff. 

In  Trinity  term,  August  25,  1880,  George  Kerr,  Jr., 
obtained  a  rule  nisi  to  set  aside  the  verdict  entered  for  the 
plaintiff,  and  to  enter  a  verdict  for  the  defendants. 

In  Michaelmas  Term,  December  3, 1880,  Hector  Cameron, 
Q.C.,  and  Bigelow  shewed  cause.,  and  referred  to  O'Brien  v. 
Credit  Valley  R  W.  Co.,  29  C.  P.  275 ;  Bickford  v.  Grand 
Junction  R.W.  Co.,  1  Sup.  Ct.  R  696  ;  Benjamin  on  Sales, 
2nd  ed.,  652. 

George.  Kerr,  Jr.,  and  Akers,  contra,  referred  to  Bowes  v. 
Shand,  L.  R  1  Q.  B.  D.  470,  L.  R  2  App.  455,  480 ;  Re 
Andrews,  2  App.  R  24 ;  Boorman  v.  Nash,  9  B.  &  C.  145 ; 
Broivn  v.  Muller,  L.  R  7  Ex.  319;  Valpy  v.  Oakeley,  16 
Q.  B.  941  ;  Bramivell  v.  Spiller,  21  L.  T.  N.  S.  672  • 
Lamond  v.  Davall,  9  Q.  B.  1030;  Joslingv.  Kingsford,  32 
L.  J.  N.  S.  C.  P.  94 ;  Jones  v.  Just,  L.  R  3  Q.  B.  197 ; 
Heilbutt  v.  Hickson,  L.  R  7  C.  P.  438,  451 ;  Kreuger  v. 
Blank,  L.  R  5  Ex.  179 ;  Ireland,  v.  Livingston,  L.  R  5  Q.  B. 
516  ;  Tanvaco  v.  Lucas,  28  L.  J.  N.  S.  Q.  B.  150 ;  Borrow- 
man  v.  Drayton,  L.  R  2  Ex.  D.  15  ;  Mody  v.  Gregson,  L. 
R  4  Ex.  49,  55  ;  Plevins  v.  Downing,  L.  R.  1  C.  P.  D.  220; 
Coddington  v.  Paleologo,  L.  R  2  Ex.  193. 

February  8,  1881.  Galt,  J. — The  evidence  in  this  case 
was  very  voluminous,  consisting  of  numerous  letters  and 
verbal  testimony.  We  have  derived  great  assistance  from 
the  clear  and  able  statement  of  the  facts  made  by  the 
learned  counsel  for  the  defendants,  who  most  carefully 
called  attention  to  the  principal  points  arising  out  of  the 
mass  of  evidence. 
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A  contract  was  made  in  March,  1873,  between  the 
plaintiff  and  the  defendants,  which  is  shewn  by  the  fol- 
lowing letters : 

The  first  was  from  the  defendants,  dated  8th  March,  1873, 
making  a  proposition  to  plaintiff  to  purchase  from  him 
"  1,500  tons  No.  3  Michigan  and  Depere  charcoal  pig  iron 
(about  equal  quantities  of  each  brand),  at  $53  per  gross  ton, 
f.  o.  b.,  at  Marquette  and  Green  Bay,"  on  certain  terms 
therein  mentioned.    This  was  accepted  by  the  plaintiff. 

On  May  15th,  1873,  the  plaintiff  wrote  to  the  defendants 
that  he  had  "placed  your  order,  1,000  tons,  with  Michigan 
Company,  and  500  tons  with  Depere,  and  I  think  I  can 
make  it  1,000  tons  each.    Will  that  suit  you  ?" 

This  was  agreed  to  by  the  defendants  ;  and,  so  far  as  the 
1,000  ton  of  Michigan  iron  is  concerned  it  is  unnecessary 
to  refer  to  it  again  in  connection  with  this  suit,  as  that  was 
accepted  and  paid  for  by  the  defendants. 

It  is,  however,  to  be  remarked  that  the  Michigan  iron 
and  the  Depere  iron  are  not  the  same,  although  of  the 
same  description ;  one  was  manufactured  by  the  National 
Iron  Company,  which  was  a  Company  under  the  laws  of 
the  State  of  Wisconsin,  and  is  that  known  by  the  name  of 
Depere,  the  other  by  a  Company  called  the  Menomenee 
Company,  under  the  laws  of  the  State  of  Michigan.  They 
are  about  fifty  miles  apart,  but  used  the  same  ore  and 
same  fuel,  and  made  the  same  grade  of  iron.  To  avoid 
confusion  the  one  will  be  referred  to  as  Depere  and  the 
other  as  Menomenee. 

After  the  contract  had  been  made,  and  the  Michigan 
iron  delivered,  the  agent  of  the  defendants  wrote  to  the 
plaintiff,  on  22nd  September,  1873,  asking  him  if  he  could 
defer  the  shipment  of  the  1,000  tons  Depere  iron  till  next 
year,  or  dispose  of  it  otherwise. 

On  the  13th  October,  the  plaintiff  wrote  :  "  In  regard  to 
the  1,000  tons  Depere  we  are  compelled  to  report  that  we 
have  no  chance  to  sell  it  at  present.  We  have  put  off 
delivering  it  as  requested,  but  shall  have  to  commence 
delivering  this  and  next  month." 
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On  the  17th  October  the  defendants'  agent  wrote,  stating  : 
"Owing  to  the  complete  stop  in  orders  for  car  wheels  I 
must  cancel  all  contracts  for  iron  which  we  have  made, 
and  I  would  ask  you  not  to  ship  any  more  pig  to  us." 

On  the  18th  October,  the  plaintiff  replied  :  "  As  to  can- 
celling the  orders  for  the  iron  still  due  you,  I  do  not  see 
how  we  are  to  do  it,  as  the  iron  is  now  ready  for  shipment, 
and  we  have  advanced  largely  on  it." 

Subsequent  to  this,  viz.,  on  the  1st  November,  1873,  a 
letter  was  written  by  Gartshore,  by  which  an  arrangement 
was  made  for  the  delivery  of  the  1,000  tons  Depere  iron,  by 
monthly  delivery  of  100  tons,  commencing  on  the  first 
day  of  February,  1874. 

On  the  26th  January,  1874,  the  defendants'  agent,  Gart- 
shore, wrote  :  "  Regarding  the  iron  you  propose  to  deliver 
in  February,  I  beg  to  say  that  we  will  not  be  in  a  position  to 
pay  cash  in  beginning  of  month,  but  will  write  you  again 
on  the  subject." 

The  plaintiff  replied  on  the  31st :  "  Yours  of  the  26th 
inst.  We  have  200  tons  3  Michigan  and  200  tons  3  Depere 
in  Toronto,  will  you  accept  both  to  apply  on  contract  for 
1,000  tons  3  Depere,  and  if  we  turn  over  all  to  you  will 
you  gis^e  us  paper  in  settlement,  due  in  February,  March, 
April,  and  May  ?  " 

This  letter  is  very  important  in  considering  the  case  now 
before  us,  as  it  shews  conclusively  there  is  a  distinction 
between  the  two  descriptions  of  iron. 

On  the  oth  February,  the  plaintiff  wrote :  "  Yours  4th 
received,  and  I  would  like  to  put  in  200  tons  Michigan  in 
lieu  of  Depere  for  February  and  March  quotas." 

Gartshore  replied  :  "  Regarding  the  brand  of  iron  we 
would  prefer  having  the  first  lot  Depere,  as  we  have  a  good 
deal  of  Michigan  on  hand  at  present,  and  none  of  the  other 
brand." 

On  the  10th  February,  the  plaintiff  wrote:  "We  will 
deliver  the  Depere  first  as  you  request,  only  it  was  a  little 
more  convenient  to  arrange  the  other  way." 

There  was  no  further  correspondence  respecting  these  400 


HEDSTROM  V.  TORONTO  CAR  WHEEL  CO. 


479 


tons.  They  appear  to  have  been  received  and  paid  for. 
There  is  no  question  respecting  them  on  this  branch  of  the 
case. 

On  the  22nd  June,  1874,  Gartshore  wrote  as  follows  : 
"  Referring  to  our  conversation  with  your  Mr.  Hedstrom, 
about  the  600  tons  pig  iron  under  contract  yet  to  be 
received,  I  beg  to  say  that  we  cannot  see  our  way  clear  to 
take  this  iron  at  all,  as  the  prospect  of  business  is  so  poor 
that  we  would  not  be  able  to  meet  our  payments  for  the 
same.  However,  we  are  willing  to  pay  you  $2,500  to 
relieve  us  from  our  contract  to  take  this  iron,  and  would 
therefore  propose  this  mode  of  settlement." 

On  the  17th  July  the  plaintiff  replied  :  "  That  in  accord- 
ance with  your  letter  of  22nd  ult.,  we  have  interviewed 
the  National  Iron  Company,  for  whose  account  the  iron  was 
sold,  and  submitted  your  proposition ;  they  declined  to 
entertain  it." 

On  the  17th  September,  Gartshore  wrote  "  At  the  meet- 
ing of  our  Directors  this  month  our  Board  requested  me 
to  write  you  respecting  our  contract  with  you  for  iron  not 
delivered.  We  think  the  National  Iron  Company  are 
asking  too  much  to  cancel  contract,  and  I  beg  to  submit 
the  following  proposition  :  either  to  take  the  iron  when  we 
need  it  and  can  pay  for  it,  promising  not  to  purchase  else- 
where until  it  is  received,  or  to  pay  you  the  sum  of  $4,000 
in  four  monthly  instalments,  to  cancel  the  sale.  We  are 
quite  willing  to  adhere  to  our  bargain,  and  take  the  iron 
when  we  can  see  our  way  clear  towards  paying  for  the 
same.  I  trust  you  will  be  able  to  induce  the  company  to 
accept  our  proposal  either  one  way  or  other." 

This  offer  was  accepted  by  Hedstrom  &  Co.,  by  letter  of 
30th  September :  "  In  answer  to  yours  of  the  17th,  would 
say  that  in  view  of  the  fact  of  business  being  so  much 
depressed  and  demand  for  car  wheels  so  limited,  we  have 
induced  our  Company  to  accept  your  proposition  to  put  in 
the  remaining  600  tons  yet  to  deliver  on  contract  as  fast 
as  your  demand  for  iron  will  warrant  your  taking  it,  you 
agreeing  not  to  buy  any  iron  of  any  other  party  till  the 
iron  referred  to  has  all  been  put  in." 
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It  must  be  borne  in  mind  that  the  600  tons  were  all  of 
Depere  iron,  of  which  the  National  Iron  Company  were 
the  makers. 

Gartshore  replied,  accepting  these  terms  by  letter  of  30th 
October. 

Matters  remained  in  this  state  until  the  4th  November, 
when  the  plaintiff  wrote  :  "  Yours  is  at  hand.  In  order  to 
raise  money  on  the  iron  till  you  are  ready  to  use  it  we 
must  stow  it  where  we  can  get  a  receipt  for  it,  as  the  Com- 
pany is  poor." 

On  the  same  day  he  wrote  :  "  The  Bruce  is  bound  down 
with  550  tons  pig  iron,  to  be  put  in  on  account  of  your 
contract,  as  per  understanding."  No  part  of  this  iron  was 
Depere  iron. 

The  plaintiff  in  his  examination  before  the  examiner 
which  was  put  in  at  the  trial,  says:  "I  don't  know 
whether  I  ever  delivered  or  tendered  for  delivery  any 
more  Depere  iron  than  what  was  actually  delivered,  but  I 
think  not.  Letter  of  November  4th,  1874,  was  written 
and  signed  by  me.  The  iron  mentioned  in  that  latter  was 
Menomenee  iron."  At  another  place  he  says :  "  I  don't  know 
whether  there  was  any  Depere  iron  in  the  550  tons  shipped 
by  the  Bruce,  but  I  don't  think  there  was." 

There  was  a  further  quantity  of  50  tons  of  the  same 
description  of  iron  which  was  not  sent  down,  but  remained 
at  the  furnace,  and  for  non-acceptance  of  which  the  plaintiff 
claimed  damages,  which  were  included  in  the  verdict. 

It  does  not  appear  that  the  plaintiff  ever  informed  the 
defendants  that  the  iron  was  not  Depere.  The  defendants 
afterwards  received  62  tons  of  this  iron,  but  no  more,  and 
it  is  for  the  non-acceptance  of  the  remaining  538  this 
action  is  brought. 

As  respects  these  62  tons  the  letters  from  Gartshore  of 
24th  December,  1874,  and  of  17th  February,  1875,  irrespec- 
tive of  the  evidence  given  at  the  trial  by  the  witnesses, 
particularly  Huggard  and  Gartshore,  shew  that  it  was  not 
of  the  quality  or  description  known  as  Depere  iron. 

In  the  letter  of  17th  February,  Gartshore  wrote :  "  We 
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have  been  usinff  some  of  the  No.  6  Menomenee  iron  in  verv 
small  quantities  with  other  iron.  We  hope  the  4  and  5  will 
give  better  results,  but  I  must  say,  whatever  other  people 
may  testify  as  to  its  quality  it  is  not  up  to  the  standard  of 
Depere,  the  brand  which  we  bought  from  you." 

The  facts  established  by  the  evidence  were  that  in  the 
year  J  873  a  contract  was  made  between  the  parties  for 
the  purchase  of  2,000  tons  of  iron,  one-half  of  Michigan 
iron  (which  was  delivered  and  paid  for),  the  other  of 
Depeie  iron,  none  of  which  was  delivered  during  that  year: 
that  in  the  fall  of  1873  some  arrangement  was  made  for 
the  delivery  of  the  Depere  iron  during  1874  :  that  in  the 
beginning  of  1874  the  plaintiff  requested  the  defendants  to 
allow  him  to  furnish  200  tons  of  Michigan  in  place  of  the 
like  quantity  of  Depere,  to  which  the  defendants  assented, 
and  these  200  tons,  together  with  an  equal  amount  of 
Depere,  were  delivered  to  and  accepted  by  the  defendants : 
that  during  the  course  of  the  year  negotiations  took  place 
between  the  parties  with  a  view  to  cancelling  the  contract, 
which  resulted  in  a  new  agreement  being  made  by  the 
correspondence  of  the  17th  and  30th  September,  whereby 
the  defendants  agreed  not  to  purchase  iron  elsewhere,  and 
the  plaintiff  agreed  to  deliver  the  600  tons  as  fast  as  the 
defendants  demand  for  iron  might  require  :  that  after  this 
arrangement  the  plaintiff,  of  his  own  accord  and  for  his 
own  convenience,  shipped,  on  the  4th  November,  1874,  550 
tons  of  Menomenee  iron.  Of  this  iron  the  defendants  have 
received  62  tons,  and  the  plaintiff  has  disposed  of  the 
remainder.  No  change  was  ever  made  in  the  description 
of  the  iron  agreed  to  be  purchased  by  the  defendants. 

This  action  is  brought  for  the  non-acceptance  of  a  quan- 
tity of  iron,  without  specifying  any  particular  description. 

It  is  plain  beyond  dispute  that  the  iron  contracted  for  was 
of  a  known  make,  called  Depere,  and  that  the  iron  brought 
to  Toronto  and  tendered  in  fulfilment  of  that  contract  was 
not  "  Depere  "  but  "  Menomenee"  iron,  made  at  a  different 
place,  and,  according  to  the  evidence  of  the  defendants' 
witnesses,  unsuited  to  their  trade. 
61 — VOL.  XXXI  CP. 
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In  Bowes  v.  Shand,  L.  R.  2  A  pp.  455,  the  Lord  Chancellor, 
in  his  judgment,  speaking  of  an  action  brought  for  not 
accepting  goods,  said,  at  p.  468  :  "  The  plaintiff,  who  sues 
upon  that  contract,  has  not  launched  his  case  until  he  has 
shewn  that  he  has  tendered  that  thing  which  has  been 
contracted  for,  and  if  he  is  unable  to  shew  that,  he  cannot 
claim  any  damages  for  the  non-fulfilment  of  the  contract." 

Lord  Blackburn,  in  the  same  case  said,  at  p.  480  :  "  I 
think,  to  adopt  an  illustration  which  was  used  a  long  time 
ago  by  Lord  Abinger,  and  which  always  struck  me  as  being 
a  right  one,  that  it  is  an  utter  fallacy,  wThen  an  article  is 
described,  to  say  that  it  is  anything  but  a  warranty  or 
condition  precedent  that  it  should  be  an  article  of  that 
kind,  and  that  another  article  might  be  substituted  for  it. 
*  *  If  the  description  of  the  article  tendered  is  different 
in  any  respect  it  is  not  the  article  bargained  for,  and  the 
other  party  is  not  bound  to  take  it." 

This  judgment  is  conclusive  of  the  present  case.  The  iron 
tendered  was  not  the  same  as  that  contracted  for,  conse- 
quently the  defendants  were  not  bound  to  accept. 

This  rule  will,  therefore,  be  absolute  to  enter  a  verdict 
for  the  defendants,  on  the  first,  third,  and  fourth  counts  of 
the  declaration. 

The  second  count,  that  on  the  promissory  note,  remains, 
to  be  considered.  To  this  there  is  a  plea  of  payment.  The 
plaintiff  proved  his  claim  under  this  count  in  the  Insolvent 
Court,  and  stated  it  as  $550.12.  To  this  a  memorandum  is 
attached  shewing  how  the  claim  is  made  up,  from  which  it 
appears  he  held  two  promissory  notes,  amounting  to 
$6,673.44,  to  this  is  added  interest,  $513,  and  paid  Morse  & 
Williams  storage  of  iron,  $300,  and  giving  credit  for  pay- 
ments on  account  amounting  $4,886.88,  shewing  a  balance 
of  $2,599.76,  and  then  giving  credit  for  the  proceeds  of  the 
sale  of  100  tons  of  iron,  $2,049.64.  The  iron  was  actually 
sold  for  $2,280.12,  but  the  plaintiff  claims  the  right  to 
deduct  $230.48,  being  expenses  incurred  in  shipping  the 
iron  to  Buffalo,  where  it  was  sold  in  1878  by  the  plaintiff. 

The  plaintiff  became  possessed  of  this  iron  under  the 
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following  circumstances:  On  the  9th  July,  1875,  the  day 
on  which  the  note  for  $4,173.44  was  given,  the  defendants 
executed  an  agreement  under  their  corporate  seal  agreeing 
that  the  iron  then  lying  in  Messrs.  Morse  &  Williams  yard, 
being  200  tons,  should  be  delivered  to  the  plaintiff,  to  be 
held  by  him  as  collateral  security  to  the  indebtedness  of 
the  defendants  to  him.  The  defendants  appear  to  have 
received  100  tons,  and  those  now  in  question  constitute 
the  balance.  The  plaintiff,  without  the  consent  of  the 
defendants,  removed  the  iron  to  Buffalo,  and  sold  it  for 
$2,280.12,  and  claims  now  to  charge  the  defendants  with 
the  cost  of  removal.  The  defendants  had  paid  the  plaintiff 
no  less  than  $5,300  for  the  iron,  and  if  the  plaintiff  took 
upon  himself  to  carry  it  to  Buffalo  and  sell  it  from  time  to 
time  at  such  prices  as  he  thought  fit,  I  fail  to  see  his  right 
to  claim  the  expenses  of  transportation,  more  especially  as 
there  is  no  evidence  that  such  removal  was  necessary, 
against  the  defendants. 

In  my  opinion  this  claim  of  $230.48  should  not  be 
charged  against  them. 

Then  as  respects  the  charge  of  $300  for  storing  the  400 
tons  shipped  by  the  Bruce.  This  should  also  be  disal- 
lowed, as  the  iron  was  brought  down  and  stored  by  the 
plaintiff  for  his  own  convenience,  and  was  moreover  not 
the  iron  which  the  defendants  had  agreed  to  purchase. 
These  two  sums  of  $230.48  and  $300,  amounting  to  $530.48, 
being  deducted  from  the  balance  of  $550.12  leaves  a  sum  of 
$19.64,  for  which  the  plaintiff  is  entitled  to  a  verdict  on 
the  second  count. 

Wilson,  C.J.,  and  Osler,  J.,  concurred. 

Rule  accordingly. 


484 


COMMON  PLEAS,  HILARY  TERM,  44  VIC,  1881. 


Regina  v.  Browne. 

Extradition — Statutes  in  force — Foreign  indictment — Sufficiency  of  evidence. 

Held,  that  the  40  Vic.  ch.  25,  D.,  is  not  in  force,  but  that  the  law  and 
practice  relating  to  the  extradition  of  fugitive  criminals  between  the 
United  States  and  Canada,  is  to  be  found  in  the  Ashburton  Treaty 
Art.  X.,  the  31  Vic.  ch.  94.  D. ;  33  Vic.  ch.  25,  D.,  and  the  Imp. 
Acts,  33  &  34  Vic.  ch.  52,  and  36  &  37  Vic.  ch.  60. 

Re  Williams,  7  P.  R.  275,  approved  of. 

On  an  application  for  the  discharge  of  a  prisoner  committed  for  extra- 
dition under  an  order  of  the  County  Judge  of  Kent,  on  a  charge  of 
murder  : 

Per  Wilson,  C.  J.,  that  under  the  above  Acts,  and  the  32  &  33  Vic.  ch. 
30,  sees.  4.  5,  a  certified  copy  of  an  indictment  for  murder  found  by 
the  grand  jury  of  Erie  County,  State  of  New  York,  U.  S.,  was  of  itself 
sufficient  evidence  to  justify  the  commital  of  such  prisoner  for  extra- 
dition. 

Per  Osler,  J.,  that  such  indictment  was  not  evidence  for  any  purpose. 

Per  Wilson,  C.  J.,  and  Osler,  J.,  that  the  other  evidence  taken  before 
the  County  Judge,  documentary  and  viva  voce,  set  out  below,  was 
insufficient,  as  it  shewed  at  most  that  the  prisoner  was  an  accessory 
after  the  fact,  which  did  not  come  within  the  treaty. 

Per  Galt,  J.,  that  if  the  case  had  turned  on  the  indictment  alone,  he 
would  have  hesitated  to  accept  it  as  conclusive  against  the  accused  j 
but  that  the  other  evidence  together  with  the  indictment,  was  sufficient 
to  warrant  his  extradition. 

The  application  was  therefore  refused. 

In  Hilary  term,  February  18,  1881,  McMichael,  Q.  C, 
obtained  a  rule  nisi  calling  upon  the  Attorney- General  to 
shew  cause  why  a  writ  of  habeas  corpus  should  not  issue  to 
the  keeper  of  the  common  gaol  of  the  county  of  Kent,  to 
have  and  produce  forthwith  in  Court  the  body  of  the 
said  Archibald  W.  Brown,  a  prisoner  confined  in  the 
said  gaol,  upon  an  order  of  remand  awaiting  extradition 
to  the  United  States  of  America,  upon  a  charge  of  having 
wilfully  and  feloniously,  and  of  malice  aforethought,  killed 
and  murdered  one  Cynthia  Van  Allan  McCrae,  at  the  city 
of  Buffalo,  in  the  State  of  New  York,  in  the  said  United 
States  of  America,  in  the  month  of  June,  1880;  to  receive 
and  submit  to  such  order  as  the  Court  may  make,  and 
otherwise  to  be  dealt  with  according  to  law. 

The  first  in  the  series  of  proceedings  before  the  Court 
were  the  copies  of  the  depositions  of  Edwin  Pynchon,  physi- 
cian and  surgeon,  of  Buffalo,  in  the  State  of  New  York, 
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taken  on  the  22nd  of  July,  1880,  and  the  following  day  ; 
of  Edward  Little,  physician  and  surgeon,  of  the  same 
place,  taken  on  the  3rd  of  August,  1880 ;  and  of  Samuel 
A.  Wetmore,  physician  and  surgeon,  of  the  same  place, 
taken  on  the  day  last  mentioned. 

These  depositions  were  headed  under  the  first  date:  "Con- 
tinuation of  inquisition  of  Cynthia  VanAllan  McCrae,  at 
Police  Buildings,  Terrace  street,  in  city  of  Buffalo." 

The  heading  of  the  examination  on  the  23rd  of  July,  was 
nearly  the  same,  but  the  words  "Continuation  of"  were  not 
in  it. 

The  heading  of  the  deposition  taken  on  the  3rd  August 
was  very  similar  to  the  first,  "  Continuation  of  inquisition," 
&c.  The  depositions  were  signed  by  the  respective  depon- 
ents. 

There  was  attached  to  these  copies  of  depositions  a 
certificate,  dated  the  13th  of  January,  1881.  by  Joseph 
Fowler,  who  described  himself  therein  as  one  of  the  coroners 
in  and  for  the  city  of  Buffalo,  in  the  State  of  New  York, 
that  the  said  copy  of  depositions  was  a  true  copy  of  the 
deposition  given  before  him  by  the  said  parties  as  such 
coroner  on  the  inquest  on  the  body  of  Cynthia  VanAllan 
McCrae. 

These  foreign  depositions  were  verified  on  the  12th  and 
13th  of  January  1881,  by  Dr.  Fowler,  the  Coroner,  who  was 
examined  vivd  voce  under  oath  before  Archibald  Bell,  Judge 
of  the  County  Court  of  the  county  of  Kent,  and  deposed 
that  he  was  a  coroner  for  Erie  county  in  the  State  of  New 
York,  and  was  the  coroner  before  whom  the  investigation 
into  the  cause  of  the  death  of  Cynthia  V.  McCrae  was  held. 
A  post  mortem  examination  was  held  on  the  body.  He  pro- 
duced the  original  depositions  before  the  said  Judge.  The 
depositions  were  taken  under  oath,  and  he  had  power  as 
such  coroner,  by  the  laws  of  the  State  of  New  York,  to 
hold  the  inquest.  He  took  the  depositions  down  in  writ- 
ing himself,  and  each  deposition  was  signed  by  the  respec- 
tive witness  in  his  presence,  and  the  copies  of  depositions 
produced  were  true  copies  of  the  original  depositions. 
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It  is  not  necessary  to  set  out  these  depositions  as  they 
are  sufficiently  referred  to  in  the  judgment. 

The  second  in  the  series  of  proceedings  was :  The 
copy  of  the  true  bill  or  indictment  found  by  the  grand 
jury  of  Erie  county  against  Brown  for  the  murder  of 
Cynthia  V.  McCrae,  and  her  unnamed  infant,  held  on 
the  9th  of  June.  The  bill  was  found  in  the  November 
term,  1880,  and  it  was  dated  1st  December,  1880.  The 
copy  was  certified  by  John  C.  Graves,  clerk  of  the  Superior 
Court  of  Buffalo,  on  the  10th  of  January,  1881,  to  be  a 
true  copy  of  the  original  indictment  on  file  and  remaining 
of  record  in  the  said  office,  and  the  seal  of  the  Court  was 
attached  to  the  certificate. 

Attached  to  the  copy  of  indictment  was  a  certificate,  dated 
the  11th  of  January,  1881,  by  John  C.  Graves,  bearing  the 
stamp  of  the  same  Court,  that  at  a  Court  of  Oyer  and 
Terminer,  holden  at  Buffalo,  in  the  county  of  Erie,  in  the 
State  of  New  York,  holden  in  and  for  the  said  county  on 
the  29th  November,  1880,  a  bill  of  indictment  wras  found 
by  the  grand  jury  of  the  said  county  against  Archibald 
W.  Brown,  a  true  copy  of  which  said  indictment  was 
annexed,  for  the  murder  of  Cynthia  V.  McCrae,  and  that 
the  said  Brown  did  not  appear,  and  did  not  plead  to  the 
said  indictment. 

The  warrant,  dated  16th  of  December,  1880,  and  signed 
by  Robert  C.  Titus,  ^district  attorney  for  Erie  county,  and 
under  his  seal  of  office,  was  issued  in  the  said  county.  It 
was  directed  to  the  superintendent,  or  any  member  of  the 
police  force  of  the  city  of  Buffalo  police  district,  or  to  the 
sheriff  or  any  constable  of  any  county  of  the  State  of  New 
York  :  "  To  take  Archibald  W.  Brown,  who  stands  indicted 
in  the  Superior  Court  of  Buffalo,  in  and  for  the  city  of 
Buffalo,  for  the  crime  of  murder,  and  bring  him  before  the 
said  Court  if  the  same  be  in  session,  but  if  the  said  Court 
shall  not  be  in  session,  then,"  &c. 

The  third  in  the  series  of  proceedings  were  the  following: 

The  warrant  issued  in  Buffalo  was  produced,  verified  by 
the  affidavit  of  William  Alexander  McCrae,  who  saw  it 
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signed  and  sealed  by  the  district  attorney  of  the  city  of 
Buffalo.  The  affidavit  was  sworn  on  the  18th  of  December, 
1880. 

The  information  of  William  A.  McCrae,  made  on  the  20th 
of  December,  1880,  before  Archibald  Bell,  the  Judge  of  the 
County  Court  of  the  county  of  Kent,  that  an  indictment, 
of  which  a  copy  was  annexed,  was  found  by  the  grand  jury 
for  the  County  of  Erie  in  the  State  of  New  York,  against 
Archibald  W.  Brown,  for  the  murder  on  the  9th  of  June, 
1880,  of  Cynthia  V.  McCrae  and  an  unborn  child,  of  which 
she  was  then  pregnant,  and  that  he  was  the  same  person 
who  was  at  the  time  of  the  information  laid  living  in  the 
town  of  Chatham,  in  the  county  of  Kent. 

There  was  no  warrant  produced  as  having  issued  upon 
the  information,  but  there  no  doubt  was  one,  for  the  entry 
made  by  the  learned  Judge  upon  his  notes  of  the  evidence 
and  proceedings  taken  before  him  stated  that  Archibald  W. 
Brown,  the  prisoner,  was  before  him  on  the  24th  of 
December,  1880. 

The  proceedings  were  pending  before  the  learned  Judge 
until  the  1st  of  February,  1881,  when  he  made  his  order 
for  commitment  of  the  prisoner  "  until  he  is  thence  surren- 
dered and  delivered  according  to  the  stipulation,  and  in 
pursuance  of  the  extradition  Acts  and  the  stipulation  of 
the  treaty  of  extradition  between  Her  Majesty  and  the 
United  States  of  America,  or  until  discharged  by  law." 

It  is  not  necessary  to  set  out  more  of  the  evidence  at 
present  which  was  taken  before  the  Judge  of  the  County- 
Court.    It  is  referred  to  sufficiently  in  the  judgment. 

Then  followed  the  warrant  of  commitment  of  the  1st  of 
February,  1881,  before  mentioned. 

The  fourth  in  the  series  of  the  proceedings  consisted  in 
the  application  made  to  Mr.  Justice  Armour,  on  papers 
intituled  "  In  the  Queen's  Bench,"  upon  which  a  certiorari 
to  send  up  the  proceedings  had  before  the  Judge  of  the 
County  Court"  of  the  County  of  Kent  against  the  prisoner, 
and  a  motion  for  a  habeas  corpus  to  bring  up  the  prisoner, 
in  order  that  enquiry  might  be  made  into  the  validity  of 
the  said  imprisonment. 
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The  learned  Judge,  after  hearing  counsel  upon  the  return 
of  the  writ,  refused  to  discharge  the  prisoner,  upon  the 
ground,  it  was  said,  that  even  if  there  were  not  sufficient 
evidence  of  criminality  of  the  prisoner  in  the  commission 
of  the  offence  charged  upon  him,  that  there  was  such  evi- 
dence, the  finding  of  the  true  bill  against  him  before 
mentioned,  which  would,  if  it  had  been  found  against  him 
in  this  province,  have  justified  his  arrest  upon  it,  and 
that,  in  his  opinion,  under  the  statute  and  treaty  justified 
him  in  detaining  the  prisoner  upon  the  foreign  indictment, 
in  which  country  the  criminal  law  was  substantially  the 
same  with  our  own. 

The  fifth  in  the  series  of  the  proceedings  before  this  Court 
was  the  application  of  the  prisoner  to  this  Court,  founded 
upon  his  petition  and  affidavit,  for  the  rule  which  was 
granted,  and  is  set  out  at  the  beginning  of  the  case,  and  on 
which  application  the  whole  of  the  proceedings  before 
mentioned  have  been  brought  before  this  Court. 

In  this  term,  February  21,  1881,  J.  K.  Kerr,  Q.  C, 
shewed  cause  to  the  rule,  for  the  Attorney-General.  He 
referred  to  the  Ashburton  Treaty  of  the  13th  of  October, 
1842,  Article  10;  the  31  Vic.  ch.  94,  D.,  amended,  but 
not  material  to  this  case,  in  the  first  section  by  33  Vic. 
ch.  25,  D. ;  Imperial  Act,  33  &  34  Vic.  ch.  52,  amended 
by  the  Imp.  Act,  36  &  37  Vic.  ch.  60,  and  the  40  Vic.  ch. 
25,  D.  The  case  of  Re  Williams,  7  P.  R.  275,  shews  there 
is  some  confusion  as  to  the  application  of  some  of  these 
Acts  in  this  province.  It  was  decided  there  that  the  31 
Vic.  ch.  94,  D.,  was  in  force  here.  If  that  be  so,  then  sec.  1 
of  that  statute  will  support  the  proceedings  taken  here 
against  the  prisoner,  if  the  foreign  indictment  and  warrant 
are  to  be  looked  upon  as  the  only  evidence  of  criminality, 
because  that  section  enacts  that  upon  the  person  arrested 
being  brought  before  any  Judge,  &c,  it  shall  be  lawful  for 
such  Judge,  &c,  "  to  examine  upon  oath  any  person  or  per- 
sons touching  the  truth  of  such  charge,  and  upon  such 
evidence  as  according  to  the  laws  of  the  province  in  which 
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he  has  been  apprehended  would  justify  the  apprehension 
and  committal  for  trial  of  the  person  so  accused,  if  the  crime 
of  which  he  is  so  accused  had  been  committed  therein,  it 
shall  be  lawful  for  such  Judge,"  &c,  "  to  issue  his  warrant 
for  the  commitment  of  the  person  so  charged  to  the  proper 
gaol,  there  to  remain  until  surrendered  according  to  the 
stipulations  of  the  said  treaty,  or  until  discharged  according 
to  law."  If  the  Imperial  Act,  33  &  34  Vic.  ch.  52,  is  in  force 
here,  then  section  10  applies  for  the  language  is  similar  to 
that  above  given.  It  is  contended,  however,  that  the  deposi- 
tions taken  before  the  coroner  in  the  State  of  New  York 
were  admissible  under  the  last  mentioned  Act,  sees.  14 
&  15,  for  these  sections  apply  to  depositions  generally,  and 
are  not  confined  as  the  depositions  are  under  the  31  Vic. 
ch.  94,  sec.  2,  to  those  only  "  upon  which  the  original  war- 
rant wras  granted  in  the  United  States."  If  the  prosecutor 
were  confined  according  to  the  last  mentioned  Act,  the 
depositions  taken  before  the  coroner  could  not  be  used, 
because  there  is  no  evidence  that  he  or  any  other  person 
issued  a  warrant  upon  them.  If  these  depositions  can  be 
used  under  the  Imperial  Act,  33  &  34  Vic.  ch.  52,  there  is 
evidence  of  criminality  against  the  prisoner  besides  that 
which  the  true  bill  against  him  implies.  If  they  cannot  be 
used,  the  depositions  taken  before  the  County  Court  Judge 
in  this  province  are  certainly  admissible,  and  they  establish 
a  sufficient  ground  for  the  arrest  and  detention  of  the 
prisoner.  The  40  Vic.  ch.  25,  D.,  must  be  in  force,  it  is  con- 
tended. If  not,  then  we  have  no  legislation  on  the  subject 
of  extradition,  as  section  3  of  the  last  named  Act  repeals 
the  following  Dominion  Acts :  31  Vic.  ch.  94  ;  33  Vic.  ch. 
25  ;  and  36  Vic.  ch.  127. 

McMichael,  Q.  C,  contra.  There  has  been  no  crime 
proved  to  have  been  committed  by  any  one.  The  deposi- 
tions, whether  those  taken  before  the  coroner  in  the  State 
of  New  York,  or  those  taken  before  the  Judge  of  the 
County  Court  in  Kent,  prove  no  crime  whatever.  They 
rather  establish  the  death  of  the  young  woman  to  have 
been  from  natural  causes.  But  if  a  crime  were  committed, 
62 — VOL.  XXXI  CP. 
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there  is  no  evidence  to  connect  the  prisoner  with  it.  These 
foreign  depositions  were  not  and  are  not  now  admissible,, 
because  they  were  taken  on  an  enquiry  to  which  the 
prisoner  was  no  party,  and  the  depositions  referred  to  by 
the  statute  are  such  depositions  which  are  taken  in  some 
proceeding  against  the  party  who  is  claimed  to  be  surren- 
dered ;  and  under  31  Yic.  ch.  94,  sec.  2,  they  were  not  the 
depositions  upon  which  the  warrant  in  the  State  of  New 
York  was  issued.    The  only  statutes  it  is  necessaiw  to 
refer  to  are  (1)  the  31  Vic.  ch.  94,  X). ;  (2)  the  Imperial  Act,. 
33  &  34  Vic.  ch.  52,  and  (3)  the  40  Vic.  ch.  25,  D.  The 
first  of  these  Acts,  it  is  contended,  is  in  force  at  present. 
The  second  of  these  Acts  has  not  been  made  to  apply,  by 
order  of  Her  Majesty  in  Council,  to  the  United  States  of 
America ;  but  that  does  not  deprive  the  Act  of  all  force  as 
between  the  Dominion  (applying  it  for  the  present  to  this 
particular  case)  and  the  United  States.    It  had  a  modifying 
effect  upon  our  local  legislation,  that  is,  upon  the  31  Vic. 
ch.  94,  as  decided  in  the  case  of  Re  Williams,  7  P.  R  275, 
so  that  both  of  these  statutes  should  be  construed  together. 
The  third  of  these  Acts  is  not  in  force,  because  the  33  &  34 
Vic.  ch.  52,  had  not  "  ceased  or  been  suspended  within 
Canada  in  the  case  of  that  State  "  :  sec.  4.    As  the  40  Vic. 
ch.  25,  therefore  never  came  into  force,  the  3rd  section  pur- 
porting to  repeal  the  31  Vic.  ch.  94,  and  later  statutes,  did. 
not  in  fact  repeal  them.    The  statutes  then  to  be  applied 
to  this  case  are  the  31  Vic.  ch.  94,  D.,  and  the  Imperial  Act,, 
33  &  34  Vic.  ch.  52,  and  they  are  to  be  read  in  connection 
with  the  Ashburton  Treaty  of  1842.    That  treaty  requires 
that  the  party  shall  be  taken  where,  by  the  law  of  the  place 
where  he  is  found,  he  would  be  liable  to  be  taken  for  the 
like  crime,  and  upon  the  like  evidence  of  it,  if  it  had  been 
committed  where  he  is  taken.    The  only  evidence  of  crime 
against  the  prisoner  is  the  finding  of  the  true  bill  against 
him  in  the  State  of  New  York,  and  the  question  is,  is  that 
sufficient  evidence  against  him  of  the  commission  of  the 
crime,  as  in  the  indictment  is  alleged  against  him  ?    By  the 
32  &  33  Vic.  ch.  30,  sec.  4,  D.,  in  the  case  of  an  indictment 
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found  by  the  grand  jury  against  any  person  at  large,  and 
who  has  not  appeared  and  pleaded  to  the  indictment,  the 
person  who  acts  as  clerk  of  the  Crown  or  chief  clerk  of  the 
Court  shall,  on  application  of  the  prosecutor,  grant  him  a 
certificate  of  the  indictment  having  been  found ;  and  any 
Justice  of  the  Peace  of  the  place  where  the  offence  wTas 
committed,  or  in  which  the  party  charged  may  be,  on  pro- 
duction of  such  certificate  shall  issue  his  warrant  to  arrest 
the  person  indicted,  to  be  dealt  with  according  to  law.  It 
is  upon  the  like  law  the  warrant  in  New  York  State  was 
issued  upon  the  indictment  which  was  found  there.  The 
purpose  of  the  enactment  referred  to,  and  of  the  law  upon 
which  the  warrant  in  New  York  State  was  issued,  was 
simply  to  confer  authority  upon  the  persons  who  are 
empowered  so  to  act,  to  issue  a  warrant.  It  was  not  for  the 
purpose  of  making  the  indictment  or  the  certificate  of  if 
evidence,  nor  does  the  person  granting  the  warrant  take  any 
evidence  ;  he  simply  grants  the  warrant.  But  it  is  desired 
to  make  the  indictment  in  this  case  evidence  by  itself  of 
the  truth  of  the  crime  which  is  charged  in  it,  and  it  is  con- 
tended there  is  no  authority  for  such  a  mode  of  procedure. 
The  case  of  Regina  v.  Eovey,  before  Osier,  J.,  on  the  14th 
of  July,  1880  (a),  is  an  express  authority  that  in  such  a  case 
the  indictment  cannot  be  received  as  evidence  of  the  truth 
of  the  charge  w^hich  is  made  against  the  accused.  He 
referred  to  Ex  parte  Martin,  4  U.  C.  L.  J.  N.  S.  198,  200 ; 
Re  Anderson,  11  CP.  9,  61 ;  Regina  v.  Robinson,  6  U. 
C.  L.  J.  N.  S.  98  ;  Re  Lewis,  6  P.  R  236  ;  Re  Counkaye, 
L.  E.  8  Q.  B.  410  ;  MoaJcs  Edition  of  the  English  L.  R,  vol. 
vi.,  p.  133. 

March  11, 1881.  Wilson,  C.  J. — It  is  necessary  to  get  a 
correct  view  of  the  legislative  and  State  action  upon  this 
subject  of  extradition  before  we  can  dispose  of  the  appli- 
cation before  us,  because  it  is  said  there  is  some  difficulty  in 
determining  which  of  our  statutes  is  or  are  in  force :  that  is, 


(a)  Since  reported  in  8  P.  R.  345. 
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the  31  Vic.ch.94,D.,or  the  40  Vic.ch.25,D.,or  whether  either 
of  them  is  in  force  ;  and  also  in  saying  whether  the  Impe- 
rial Acts  33  &  34  Vic.  ch.  52,  and  the  36  &  37  Vic.  ch.  60, 
are  applicable  here  or  not,  and  if  they  are,  what  effect 
they  have  upon  our  extradition  law. 

I  have  gone  through  the  whole  legislation,  local  and 
Imperial,  upon  the  subject,  and  I  have  been  referred  to, 
and  have  read  with  great  interest  and  advantage,  the  clear, 
accurate,  and  able  history  of  the  whole  of  these  statutes 
contained  in  the  correspondence  of  Mr.  Blake  as  minister 
of  justice  with  the  Home  authorities  on  the  subject  of  the 
amendment  of  our  law  of  extradition,  as  it  is,  and  as  it  should 
be  between  this  country  and  the  United  States  of  America, 
contained  in  the  Sessional  Papers  of  the  House  of  Com- 
mons, Vol.  X.  No.  7,  for  1877,  Wo.  13  Sub-No.  3. 

I  have  referred  also  to  the  resolutions  he  submitted  to 
the  House  of  Commons  before  introducing  the  40  Vic.  ch. 
25, D.,  and  the  address  which  was  subsequently  concurred  in 
by  both  Houses  to  Her  Majesty,  that  the  necessary  Order 
in  Council  might  be  passed  respecting  the  operation  in  this 
country  of  "  The  Extradition  Act,  1870  "  (Imperial  Act),  so 
as  to  give  effect  to  the  40  Vic.  ch.  25,  D.,  contained  in  the 
journals  of  the  House  of  Commons  for  1877,  vol.  xi.  pp. 
237,  238,  239,  240. 

And  I  have  referred  to  the  refusal  of  Her  Majesty  to 
suspend  the  operation  of  the  Imperial  Extradition  Act  of 
1870,  in  the  journals  of  the  House  of  Commons  for  1878, 
vol.  xii.,  p.  56. 

I  need  not  go  into  further  details  on  this  part  of  the 
case.  It  is  sufficient  to  say  that  the  Act  40  Vic.  ch.  25,  D., 
has  by  the  effect  of  section  4,  and  the  non-suspension  of 
the  Extradition  Act,  1870,  no  operation  as  law  here;  and 
that  the  whole  subject  affecting  us  and  the  whole  law 
binding  upon  us  is  contained  in  Article  10  of  the  Ash- 
burton  Treaty  of  1842  ;  the  31  Vic.  ch.  94,  D.,  and  "The 
Extradition  Act,  1870,"  Imperial,  and  the  Act  amending 
the  same,  36  &  37  Vic.  ch.  60. 

The  Extradition  Act,  1870,  has  not  been  applied  by 
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Order  in  Council  to  the  United  States  of  America.  It  is 
said  that  country  has  not  assented  to  the  new  provisions 
and  limitations  which  it  contains. 

The  same  Act  repeals  also  the  Imperial  Statute  6  &  7 
Vic.  ch.  76,  passed  to  give  effect  to  that  treaty,  and  repeals 
also  some  other  Imperial  Acts. 

But  notwithstanding  the  refusal  to  give  effect  to  the  40 
Vic.  ch.  25,  D.,  and  the  repeal  of  the  Imperial  Act  6  &  7 
Vic.  ch.  76,  and  the  non-application  by  any  Order  in  Coun- 
cil of  "The  Extradition  Act,  1870,"  to  the  United  States,  the 
latter  Act,  and  the  Ashbarton  treaty,  are  very  nearly  all  that 
are  important,  at  any  rate  so  far  as  this  case  is  concerned,  in 
this  Dominion.  For  the  27th  section  of  "  The  Extradition 
Act,  1870,"  declares  that  "this  Act  (with  the  exception  of 
anything  contained  in  it  which  is  inconsistent  with  the 
treaties  referred  to  in  the  Acts  so  repealed)  shall  apply 
(as  regards  crimes  committed  either  before  or  after  the 
passing  of  the  Act),  in  the  case  of  the  foreign  states  with 
which  those  treaties  are  made,  in  the  same  manner  as  if  an 
Order  in  Council  referring  to  such  treaties  had  been  made 
in  pursuance  of  this  Act,  and  as  if  such  order  had  airected 
that  every  law  and  ordinance  which  is  in  force  in  any 
British  possession  with  respect  to  such  treaties  should 
have  effect  as  part  of  this  Act." 

The  result  of  that  enactment  is,  to  make  Article  10  of 
the  Ashburton  Treaty,  and  our  only  existing  statute  giving 
effect  to  it,  the  31  Vic.  ch.  94,  D.,  "  part  of  the  Act,"  that 
is  of  the  Imperial  Extradition  Act,  1870,  and  to  give  them 
their  full  operation  under  it,  rejecting  for  that  purpose 
from  The  Extradition  Act,  1870, "  anything  contained  in  it 
which  is  inconsistent  with  the  treaties  referred  to  in  the 
Acts  so  repealed." 

We  are  then,  as  I  understand  the  law  on  the  subject,  to 
be  governed  by  Article  10  of  the  Ashburton  Treaty ;  by 
the  31  Vic.  ch.  94,  D.,  and  by  "  The  Extradition  Act,  1870," 
so  far  as  it  is  not  inconsistent  with  the  said  article  and  the 
said  Dominion  Act.  That  is  also  the  conclusion  to  which 
Harrison,  C.  J.,  came  in  the  case  of  Be  Williams,  1  P.  R. 
275. 
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I  regret  it  should  take  so  much  time  to  discover  what  I 
understand  to  be  our  law  on  so  important  a  subject  really  is. 

If  "The  Extradition  Act,  1870,"  did  not  legislate  directly 
upon  the  subject,  and  refer  to  all  the  British  possessions,  I 
conceive  we  would  have  the  power  to  deal  with  the  ques- 
tion of  extradition  ourselves. 

The  Confederation  Act,  as  pointed  out  by  Mr.  Blake  in 
his  correspondence  before  mentioned,  declares,  in  section 
132,  that  "  The  Parliament  and  Government  of  Canada 
shall  have  all  powers  necessary  or  proper  for  performing 
the  obligations  of  Canada,  or  of  any  Province  thereof,  as 
part  of  the  British  Empire  towards  foreign  countries,  aris- 
ing under  treaties  between  the  Empire  and  such  foreign 
countries." 

The  Upper  Canada  Legislature  in  1833  passed  an  Act, 
3  Wm.  IV.  ch.  6,  C.  S.  U.  C.  ch.  96,  for  apprehending  and 
delivering  up  persons  for  and  charged  with  certain  crimes 
committed  in  foreign  countries,  which,  was  repealed  by  the 
23  Vic.  ch.  41.  While  it  was  in  force  it  was  occasionally 
acted  upon. 

Whether  there  was  power  to  pass  such  a  law  in  Upper 
Canada,  it  is  needless  to  say.  The  Imperial  Act  6  &  7  Vic. 
ch.  76,  sec.  5,  assumes  there  was  such  a  power  in  the  Local 
Legislatures  of  the  British  possessions,  and  there  is  cer- 
tainly the  power  to  pass  such  an  Act  in  the  Dominion 
Parliament,  and  there  is  no  reason  why  such  an  exercise 
of  power  should  not  be  left  with  us  in  our  dealing  with 
the  United  States  of  America. 

It  was,  I  presume,  for  the  purpose  of  declaring  this 
right  that  the  recitals  in  the  40  Vic.  ch.  25,  D.,  were  made  : 
"  Whereas  the  Parliament  of  Canada  has  all  the  powers 
proper  for  making  legislative  provision  for  the  extradition 
from  Canada  of  fugitive  criminals.  And  whereas,  the 
Parliament  and  Government  of  Canada  have  all  the 
powers  proper  for  performing  the  obligations  of  Canada 
as  part  of  the  British  Empire  towards  Foreign  States,  aris- 
ing under  treaties  between  the  Empire  and  Foreign  States." 

I  have  now  to  consider  whether  there  is  evidence  before 
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us  sufficient  to  justify  the  apprehension  and  delivery  up  of 
the  prisoner. 

The  charge  against  him  is  murder,  committed  in  the 
State  of  New  York,  upon  and  for  which  a  true  bill  or 
indictment  has  been  found  b}^  the  grand  jury  of  and  for 
the  county  of  Erie,  in  that  State. 

The  evidence  under  the  Ashburton  Treaty  required  to 
be  brought  before  us  in  such  a  case,  must  be  "such  evidence 
of  criminality,  as  according  to  the  laws  of  the  place  where 
the  fugitive  or  person  so  charged  shall  be  found,  would 
justify  his  apprehension  and  commitment  for  trial,  if  the 
crime  or  offence  had  there  been  committed  *  *  *  and 
if,  on  such  hearing,  the  evidence  be  deemed  sufficient  to 
sustain  the  charge,  it  shall  be  the  duty  of  the  examining 
Judge  or  magistrate  to  certify  the  same  to  the  proper 
executive  authority,  that  a  warrant  may  issue  for  the  sur- 
render of  such  fugitive." 

The  31  Vic.  ch.  94,  sec.  1,  D,  enacts  that  the  person  before 
whom  the  prisoner  is  brought,  shall  "  examine  upon  oath 
any  person  or  persons  touching  the  truth  of  such  charge,  and 
upon  such  evidence  as  according  to  the  laws  of  the  province 
in  which  he  has  been  apprehended  would  justify  the 
apprehension  and  committal  for  trial  of  the  person  so 
accused,  if  the  crime  of  which  he  is  so  accused  had  been 
committed  therein."  And  it  enables  "  copies  of  the  depo- 
sitions upon  which  the  original  warrant  was  granted  in 
the  United  States"  to  be  received  in  evidence  of  the 
criminality  of  the  person  so  apprehended,  sec.  2. 

The  materials  which  were  laid  before  the  learned  Judge 
of  the  County  Court  of  Kent,  consisted  of  three  different 
kinds  of  evidence : 

First,  the  depositions  taken  before  the  coroner  on  the 
inquisition  of  the  body  of  the  deceased  woman,  held  at 
Buffalo,  in  Erie  County,  in  the  State  of  New  York. 

Second,  the  true  bill  or  indictment  found  in  the  State 
of  New  York,  as  before  mentioned,  against  the  prisoner  for 
the  murder  of  the  deceased. 

And  Third,  the  viva  voce  testimony  given  before  the 
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learned  Judge  in  this  province,  and  the  documentary 
evidence  then  given  for  the  first  time. 

There  is  no  objection  to  the  last  species  of  evidence. 

The  first  and  second  kinds  of  evidence  have  been  objected 
to  by  the  counsel  on  behalf  of  the  prisoner.  (1.)  The  foreign 
depositions,  because  by  the  31  Vic.  ch.  94,  the  original  war- 
rant which  issued  against  the  prisoner  in  the  United  States 
was  not  granted  upon  these  depositions;  and  (2.)  The  foreign 
indictment,  because  it  was  not  a  proceeding,  even  if  found 
in  this  province,  which  constituted  any  evidence  of  the 
truth  of  the  charge  contained  in  it.  That  it  was  a  docu- 
ment upon  which  an  arrest  could  be  made,  but  that  only 
by  the  32  &  33  Vic.  ch.  30,  sec.  4,  which  gives,  it  was  said, 
a  mere  authority  to  arrest  upon  it  without  regard  to  any 
evidentiary  effect  being  given  to  it,  and  without  any  intent 
to  make  it  evidence  of  the  fact  for  which  the  arrest  was 
made,  as  section  5  of  the  Act  expressly  declares. 

As  to  the  foreign  depositions,  they  are  not  admissible 
under  the  31  Vic.  ch.  94,  D.,  because  the  foreign  warrant  was 
not  issued  upon  them.  But  under  "  The  Extradition  Act, 
1870,"  sections  14  &  15,  the  depositions  which  are  admis- 
sible are  not  restricted  to  those  upon  which  the  original 
warrant  was  issued.  Under  that  Act  depositions  may  be 
acted  upon,  although  not  taken  in  the  particular  charge, 
and  although  not  taken  in  presence  of  the  person  charged : 
Re  Cowihaye,  L.  R.  8  Q.  B.  410.  And  it  appears  to  me 
such  depositions  may  be  received  here,  because  I  do  not 
think  it  is  inconsistent  with  the  Ashburton  Treaty  to 
receive  them,  and  they  may  well  be  received  according  to 
the  joint  effect  of  the  31  Vic.  ch.  94,  D.,  and  "  The  Extradi- 
tion Act,  1870,"  or  what  is  the  same  thing,  they  may  be 
received  under  the  Imperial  Act  by  treating  the  Dominion 
Act  "  as  part  of  this  Act,"  that  is  of  the  Imperial  Act.  See 
sec.  27. 

The  doubt  I  have  as  to  the  admissibility  of  these  depo- 
sitions is,  that  they  are  mere  isolated  statements,  without 
any  formal  caption,  and  without  any  action  appearing  to 
have  been  taken  upon  them,  and  without  shewing  a  jury 
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was  called,  or  that  a  verdict  was  found  by  any  body  or 
person  whatever,  or  that  the  depositions  were  ever  filed, 
or  any  use  was  ever  made  of  them.  They  were,  however, 
taken  by  a  competent  judicial  officer,  and  I  think  we  must 
presume  they  were  regularly  taken,  as  nothing  appears  to 
the  contrary.  The  officer  as  coroner  was  the  proper  autho- 
rity to  hold  such  an  inquest,  and  although  no  finding  or 
conclusion  was  come  to  upon  them,  I  am  not  satisfied  we 
should  necessarily  reject  them,  while  they  appear  to  have 
been  properly  and  regularly  taken.  It  may  be  that  the 
jury,  if  there  was  a  jury,  as  I  presume  there  was,  may  have 
disagreed,  and  no  record  have  been  made  of  the  fact,  in 
which  case  I  cannot  say  the  depositions  might  not  never- 
theless be  used,  although  certainly  with  much  less  effect 
than  if  the  jury  had  agreed  in  a  condemnatory  verdict. 

The  objection  to  these  depositions  applies  only  to  the 
evidence  of  Dr.  Edward  Little,  who  made  the  post  mortem 
examination,  and  it  does  not  in  the  least  affect  the  prisoner ; 
and  the  evidence  of  Dr.  Pynchon,  but  none  of  the  facts 
he  mentioned  relates  to  the  prisoner  but  the  following  : 

1.  That  he  saw  the  prisoner  at  Buffalo  on  the  18th  of 
June,  who  introduced  himself  as  Mr.  Rose,  and  who  asked 
to  see  his  wife,  and  he  was  taken  to  see  the  patient,  Miss 
McCrae,  who  went  by  the  name  of  Mrs,  Rose,  and  that  he 
paid  the  doctor  $25.  These  facts  are  not  proved  by  any 
other  testimony. 

2.  That  the  prisoner  was  present  in  the  patient's  room 
on  the  24th  of  June  while  Dr.  Wetmore  was  there,  and 
that  he  paid  $15  more  that  day.  This  visit  of  the  24th 
was  proved  by  Dr.  Wetmore  by  his  viva  voce  testimony 
before  the  Judge,  and  that  the  prisoner  was  introduced  to 
him  by  Dr.  Pynchon  as  Mr.  Rose,  and  the  patient  as  Mrs. 
Rose,  and  that  the  prisoner  paid  him,  Dr.  Wetmore,  his 
consultation  fee ;  the  prisoner  being  present  in  the  sick 
room  all  the  time  Dr.  Wetmore  was  there. 

3.  The  two  telegrams  sent  in  the  manner  hereinafter 
stated.  There  was  viva  voce  testimony  given  of  them 
before  the  Judge  of  the  County  Court. 

63 — vol.  xxxi  c.p. 
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4.  The  four  letters  written  by  Dr.  Pynchon,  and  addressed 
as  stated,  give  us  not  much  information.  They  would 
shew,  if  traced  to  the  possession  of  the  prisoner,  that  Dr. 
Pynchon  was  in  very  close  correspondence  with  the 
prisoner. 

So  far,  therefore,  as  I  can  see,  it  does  no  damage  to  the 
cause  of  the  prosecution  to  overlook  that  part  of  the  case 
altogether. 

I  now  come  to  the  other  part  of  the  evidence  given 
before  the  Judge  of  the  County  Court,  which  has  been 
objected  to  by  the  counsel  for  the  prisoner.  The  bill  of 
indictment  found  in  the  foreign  country  against  the 
prisoner  for  the  murder  alleged  to  have  been  committed 
by  him  there. 

I  have  been  referring  so  far  to  the  admissibility  and  not 
to  the  weight  of  the  evidence,  and  I  am  still  so  dealing 
with  the  case  with  respect  to  the  indictment. 

The  32  &  32  Vic.  ch.  30  sec.  4,  authorizes  the  arrest  of 
the  person  charged  by  indictment  found  by  the  grand  jury 
in  any  Court  of  Criminal  jurisdiction  where  the  party 
has  not  appeared  and  pleaded. 

And  by  sec.  5,  where  the  person  charged  is  arrested 
and  taken  before  a  magistrate,  the  magistrate,  on  the 
identity  of  the  party  being  proved  shall,  without  further 
enquiry  or  examination,  commit  the  party  for  trial  or 
admit  him  to  bail. 

By  sec.  7,  nothing  in  this  enactment  shall  prevent  the 
issue  or  execution  of  bench  warrants  whenever  any  Court 
of  competent  jurisdiction  thinks  proper  to  order  the  issuing 
of  any  such  warrant. 

By  the  common  law  where  outlawry  was  not  required  a 
capias  was  the  usual  process  of  bringing  the  party  into 
Court  upon  an  indictment,  which  process  any  Court  having 
power  to  try  was  authorized  to  issue  :  1  Ghitty  on  Crimi- 
nal Law,  2nd  ed.,  340,  341  ;  4  Blackstone's  Commentaries, 
318,  319;  Mayhew  v.  Parker,  8  T.  R  110. 

In  1  Russell  on  Crimes,  5th  ed.,  394,  it  is  said  a  private 
person  is  not  bound  to  arrest  any  one  indicted  for  a  felony, 


REGINA  V.  BROWNE. 


499 


against  whom  no  warrant  can  be  produced,  and  the  law  does 
not  hold  out  the  same  indemnity  to  such  person  as  it  does 
to  constables,  &c,  who  are  ex  officio  not  only  permitted  but 
required  by  law  to  arrest  all  parties  on  probable  suspicion 
of  felony,  as  in  cases  of  felony  actually  committed,  and 
who  may  therefore  well  arrest  on  the  finding  of  the  fact 
by  the  grand  inquest  on  oath,  which  is  suspicion  grounded 
on  high  authority.  It  might  well  be  contended  that  a  per- 
son arresting  another  with  knowledge  of  the  indictment 
cannot  be  considered  as  acting  on  his  own  private  suspi- 
cion or  authority,  and  ought  to  have  the  same  protection 
as  officers  of  justice.  It  seems  agreed  the  indictment  is  a 
good  cause  of  arrest  of  private  persons,  if  it  may  be  made 
without  the  death  of  the  felon.  See  also  1  Bast's  P.  C. 
p.  301. 

We  were  referred  to  a  case  of  Regina  v.  Hovey,  before 
my  brother  Osier  on  the  14th  of  July,  1880,  in  which  he 
held  that  "if  the  fact  of  an  indictment  having  been  found 
is  to  be  treated  as  sufficient  evidence  of  criminality  for  the 
purpose  of  the  treaty,  the  grand  jury  of  the  foreign  state 
are  practically  made  the  arbiters  instead  of  the  tribunals  of 
our  own  country  ;  and  if  the  indictment  describes  an  offence 
which  comes  within  the  treaty,  extradition  must  follow,  no 
matter  upon  what  evidence  the  indictment  has  been  found. 
What  is  required,  in  my  opinion,  is  such  evidence  of  the 
truth  of  the  charge  as  would  justify  the  apprehension  and 
committal  for  trial  of  the  person  accused  if  the  crime  had 
been  committed  in  this  province.  When  a  Justice  of  the 
Peace  issues  his  warrant  under  sections  4  and  5  of  the 
Indictable  Offences  Act  for  the  apprehension  of  a  person 
against  whom  an  indictment  has  been  found,  he  is  not 
acting  on  evidence  of  the  truth  of  the  charge,  but  merely 
on  the  fact  that  an  indictment  has  been  found.  His  war- 
rant and  commitment  stand  in  lieu  of  a  bench  warrant.  I 
think  I  cannot  look  at  the  indictment  as  supplying  the 
missing  link  in  the  evidence  on  this  charge." 

As  a  party  may  be  taken  upon  an  indictment,  when  pro- 
cess is  granted  thereon  at  any  rate,  at  common  law,  this 
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prisoner  can,  in  my  opinion,  in  like  manner  be  taken  upon 
this  foreign  indictment  after  due  process  of  arrest  has  been 
issued  upon  it. 

When  the  arrest  is  made  after  an  indictment  for  felony 
has  been  found  here,  it  is  made  under  the  warrant  of  a 
Justice  of  the  Peace,  by  virtue  of  the  statute  referred  to. 
But  the  bench  warrant  is  not  affected  by  the  like  powers 
being  given  to  Justices  of  the  Peace.  The  powers  of  Justices 
of  the  Peace  are  put  upon  the  same  footing  as  the  powers  of 
the  Judges  of  the  higher  Courts  in  case  of  felonies,  to  issue 
a  warrant  of  arrest  without  other  proof  of  the  charge  than 
the  fact  of  an  indictment  found  being  duly  certified. 

At  the  common  law  Justices  of  the  Peace  in  misdemean- 
ors had  the  like  power  to  order  an  arrest  upon  indictment 
found  as  the  higher  Judges  had:  1  Ghitty  on  Criminal 
Law,  2nd  ed.,  340. 

In  my  opinion,  section  5  of  32  &  33  Vic.  ch.  30,  D., 
referred  to  was  inserted  from  mere  caution,  and  not  because 
it  was  necessary.  For  if  the  fact  of  an  indictment  found 
can  be  ground  for  reasonable  and  probable  cause  of  guilt, 
so  as  to  justify  a  private  person  in  taking  the  party  for 
the  crime  charged  by  it  into  custody,  it  could  not  have 
been  necessary  that  a  Justice  of  the  Peace,  who  was 
authorized  to  issue  his  warrant  against  the  person  charged, 
should  have  to  make  a  preliminary  investigation  into  the 
finding  of  the  grand  jury  before  committing  the  party 
arrested  to  prison. 

The  enquiry,  however,  is  not  so  much  to  the  manner  as 
to  the  abstract  power  of  arrest  in  such  a  case.  Can  a  per- 
son charged  upon  a  foreign  indictment  be  arrested  in  this 
country  upon  a  proper  warrant  issued  upon  it,  upon  the 
mere  proof  of  the  identity  of  the  person  charged,  for  the 
purpose  of  extradition  ?  My  answer  is,  1  think  he  may ; 
and  I  say  so  because  the  person  charged  upon  an  indict- 
ment found  in  this  country  against  him  can  be  taken  upon 
it,  without  any  proof  or  enquiry  whatever,  of  identity  or 
otherwise.  Although  when  Justices  of  the  Peace  issue 
their  warrant  under  the  statute,  they  must,  before  com- 
mittal, take  the  preliminary  proof  of  identity. 
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It  is  said  if  one  can  be  taken  upon  a  foreign  indictment 
without  proof  of  the  truth  of  the  charge  therein  made 
against  him,  he  is  taken,  not  because  the  J udge  or  commis- 
sioner here  has  ascertained  the  criminality,  but  because  the 
grand  jury  of  a  foreign  country  has  done  so.  That  no 
doubt  is  true  to  this  extent,  that  the  original  fact  of  crim- 
inality we  make  no  inquisition  of ;  that  is,  we  do  not  here 
examine  witnesses  or  take  evidence  of  the  fact  or  corpus 
delicti.  We  do,  however,  take  evidence ;  we  take  the 
finding  of  the  grand  jury  as  assurance  of  the  facts  they 
have  found,  upon  that  finding  being  duly  proved,  just  as  in 
ordinary  cases  we  take  the  depositions  of  witnesses  as 
assurance  of  facts  they  have  testified  to. 

It  is  true  the  grand  jury  may  have  found  upon  no  evi- 
dence at  all,  or  upon  very  insufficient  evidence,  and  we 
cannot  check  or  examine  their  proceedings,  because  they  do 
not  take,  and  are  not  required  to  take,  written  depositions. 
And  we  do  see  the  depositions  taken  by  a  coroner,  and  can 
judge  of  the  evidence  there  set  out  as  we  would  judge  of 
other  evidence,  which  is  certainly  an  advantage  we  have 
not  upon  the  finding  of  a  true  bill  by  the  grand  jury. 
But  these  depositions  may  be  false  from  beginning  to  end, 
and  the  presiding  officer  may  have  garbled  or  perverted 
the  words  of  the  witnesses  ;  and  if  we  are  not  to  act  until 
and  unless  we  have  assurance  of  the  right  or  truth  beyond 
the  possibility  of  doubt,  we  shall  wait  for  a  period  long 
promised,  but  not  yet  come,  and  we  may  as  well  close  the 
chapter  of  our  law  upon  extradition. 

After  a  bill  is  found  by  a  grand  jury,  the  Courts  will 
not  receive  evidence  to  shew  the  charge  laid  cannot  be 
sustained,  or  that  it  should  have  been  differently  laid, 
because  it  is  said  the  Courts  cannot  know  the  evidence 
upon  which  the  bill  was  found,  as  they  can  do  on  a  coro- 
ner's inquisition  :  1  Chitty  on  Criminal  Law,  2nd  ed.,  129  ; 
Rex  v.  Dalton,  2  Str.  911.  The  Courts,  therefore,  so  far  give 
effect  to  the  finding  of  a  true  bill,  that  they  will  not  for 
that  purpose  allow  it  to  be  controverted. 

It  must  stand  as  it  is  until  the  final  trial  takes  place 
upon  it. 
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I  cannot  see  why  the  foreign  indictment  should  not  have 
the  same  weight  and  verity  attached  to  it  here  for  the  pur- 
pose in  question  as  an  indictment  found  in  our  own  coun- 
try would  have.  This  particular  indictment  has  been 
found  in  a  country  in  the  front  rank  of  civilization,  and  by 
a  people  of  remarkable  intelligence,  acting  upon  what  I 
may  say  is  our  own  law,  and  with  a  profound  knowledge 
of  it,  and  I  cannot  think  the  law  would  be  abused  for  any 
secondary  or  underhand  purpose  by  any  people  for  any 
cause  or  at  any  time ;  but  here  there  is  not  the  slightest 
cause  for  suspicion  of  any  kind.  It  is  not  a  national  or 
party  or  political  question ;  it  is  one  of  an  ordinary  private 
nature,  in  which  a  father  is  prosecuting  the  person  he 
believes  to  have  been  the  guilty  cause  of  his  daughter's 
death.  The  whole  of  the  parties  concerned  had  their 
domicile  here,  and  were  British  subjects  ;  the  act  of  crime 
alone  happening  to  have  taken  place,  as  it  is  said,  in  that 
foreign  country. 

I  have  no  reason  to  believe  this  record  of  indictment  is 
not  as  valid  as  if  it  Avere  one  of  our  own,  nor  that  it  was 
found  upon  evidence  which  did  not,  in  the  opinion  of  the 
grand  jury,  sustain  the  truth  of  their  finding,  and  I  cannot 
refuse  to  give  entire  credence  to  it,  as  I  would  be  bound  to 
give  to  it  if  it  were  the  record  of  this,  and  not  of  a  foreign 
country.  The  like  principle  which  has  led  our  Courts, 
both  of  law  and  equity,  to  support  the  judgments  of  a 
foreign  country  by  excluding  all  enquiry  into  the  merits 
of  the  litigation  which  has  been  closed  by  that  judgment, 
unless  fraud  or  some  such  exceptional  ground  can  be 
established,  should,  in  a  case  of  this  kind,  induce  us  to  give 
full  credit  to  the  record  in  question  for  the  purpose  for 
which  it  is  used,  that  is,  to  put  the  accused  upon  his  trial 
for  the  offence  which  the  grand  jury  have,  upon  their  oaths, 
declared  he  is  bound  to  answer. 

I  am  therefore  of  opinion  the  indictment  can  be  acted 
upon  by  us  as  sufficient  evidence  of  criminality  to  put  the 
accused  upon  his  trial,  which  was  the  conclusion  my  Brother 
Armour  came  to  upon  the  application  made  before  him 
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for  the  discharge  of  the  prisoner,  and  he  therefore  refused 
to  order  his  discharge. 

As  to  the  viva  voce  and  other  original  evidence  (exclud- 
ing the  indictment)  taken  before  the  learned  Judge  of  the 
County  Court,  it  is  said  that  if  this  application  is  to  be 
determined  by  its  sufficiency,  it  does  not  establish  the  crime 
which  is  laid  in  the  indictment. 

The  evidence  is  to  this  effect :  Miss  McCrae  was  living 
at  Dunnville  from  March,  1880,  until  she  went  to  Buffalo 
in  June,  and  the  prisoner  lived  in  Chatham.  They  were 
found  in  Buffalo  together,  at  the  Franklin  Hotel,  on  the 
7th  of  June ;  they  remained  there,  occupying  the  same  bed- 
room ;  taking  their  meals  together  in  their  room ;  passing 
as  husband  and  wife,  the  prisoner  having  entered  their 
names  in  the  hotel  register  as  "  Mr.  and  Mrs.  A.  W.  Clarke, 
Detroit,"  by  his  own  hand  ;  and  they  so  continued  together 
at  that  hotel  until  the  10th  of  June,  on  which  day  they 
left  it. 

On  the  16th  of  June  a  telegram  came  to  Chatham  from 
Buffalo,  addressed  to  "  C.  V.  Street,  care  of  A.  W.  Browne, 
Lock  Box  269.  The  Courts  are  ready,  come  at  once." 
Signed  "  R" 

This  box  269,  at  Chatham,  is  said  to  be  Mr.  Campbell's 
box ;  he  is  clerk  of  the  County  Court,  and  the  prisoner 
was  his  deputy,  and  received  his  letters  with  Mr.  Campbell's. 

It  is  not  clear  that  the  prisoner  was  proved  to  have  got 
this  telegram. 

On  the  28th  of  June,  the  prisoner  telegraphed  to  Dr. 
Pynchon,  of  Buffalo,  from  Chatham : 

"  Wrote  you  yesterday.  How  are  things  looking  in  the 
Courts.  Had  I  better  come  to-day,  or  can  I  wait  till  Sat- 
urday. Answer. 

"  Clerk  County  Court." 
And  on  the  same  day  a  telegram  from  Buffalo  was  sent  to 
the  prisoner  : 

"  Clerk  of  the  County  Court. 

"  Courts  are  ready  for  trial ;  best  to  come  soon.  "R" 
And  on  that  day  the  prisoner  gave  a  receipt  for  the  telegram 
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in  the  name  of  Mr.  Campbell,  the  clerk  of  the  County  Court. 

On  the  24th  of  J une,  the  prisoner  was  seen  in  Buffalo 
by  Dr.  Wetmore,  who  gave  evidence  before  the  Judge,  and 
he  was  introduced  by  Dr.  Pynchon  to  Dr.  Wetmore  as  Mr. 
Rose,  the  sick  woman  in  bed  being  Mrs.  Rose. 

Mr.  A.  McCrae,  the  father  of  the  deceased,  said  that  in 
June,  almost  every  day,  he  saw  the  prisoner.  He  was  in 
the  habit  of  enquiring  about  the  witness's  daughter; 
if  the  witness  had  heard  from  her ;  if  she  was  well,  and 
the  like.  He  did  not  say  that  he  had  seen  her.  When  on 
the  28th  of  June,  the  witness  was  telegraphed  of  his 
daughter's  death,  the  prisoner  came  and  asked  where  she 
died,  and  what  was  the  matter,  and  he  expressed  great 
sorrow  about  it.  He  did  not  say  he  knew  anything  about 
her.  The  prisoner  was  absent  from  Chatham  on  the  16th 
of  June. 

Dr.  Wetmore  said  he  was  called  in  by  Dr.  Pynchon  to 
see  a  patient  called  by  Dr.  Pynchon  Mrs.  Rose,  on  the 
24th  of  June,  and  he  was  introduced  by  Dr.  Pynchon  to 
the  prisoner.  The  prisoner  was  introduced  as  Mr.  Rose. 
He  was  in  the  patient's  bedroom.  The  prisoner  must  have 
heard  Dr.  Pynchon  describe  to  him, the  witness,  the  condition 
of  the  patient :  that  she  had  suffered  from  a  congestive  chill, 
followed  by  a  severe  fever.  The  prisoner  must  have  heard 
the  patient  answer  the  question  as  to  when  she  wTas  last 
unwell — "  that  it  was  on  Saturday  last."  The  miscarriage 
was  concealed  from  the  witness.  The  prisoner  asked  the 
witness  what  his  consultation  fee  was,  and  he  paid  it. 

There  is  none  of  the  evidence  which  shews  the  prisoner 
committed  the  murder  of  Miss  McCrae,  if  she  were  murdered. 

The  suggestion  is,  that  means  were  taken  to  bring  about 
an  abortion  of  the  child  wTith  which  Miss  McCrae  was 
pregnant  when  she  went  to  Buffalo  wdth  the  prisoner  on 
the  27th  of  June,  of  that  month.  The  suggestion  is,  that 
Dr.  Pynchon  was  the  person  who  operated  by  some  means 
upon  the  woman,  and  caused  a  miscarriage,  which  led  to 
the  death  of  the  patient,  and  that  the  prisoner,  although 
absent,  procured  him  to  do  it,  and  abetted  him  in  the  act. 
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If  that  be  the  case,  then  the  prisoner  was  an  accessory  be- 
fore the  fact.  But  if  he  were  present  aiding  and  abetting 
the  act,  he  would  be  a  principal  in  the  second  degree. 
There  is  no  evidence  that  the  prisoner  was  present  at  any 
part  of  the  alleged  operation  by  Dr.  Pynchon.  Nor  is  there 
any  evidence  he  saw  Dr.  Pynchon  until  the  18th  of  June, 
although  he  was  perhaps  in  correspondence  with  him  on 
the  16th  of  June,  (and  that  is  part  of  the  depositions  before 
the  coroner),  but  the  miscarriage  took  place  on  the  morning 
of  the  15th,  before  the  prisoner  is  shewn  to  have  been  in 
communication  with  Dr.  Pynchon ;  and  there  is  no  evidence 
the  prisoner  had  arranged  with  the  deceased  that  she  was 
to  be  operated  upon,  as  it  is  said  she  was. 

The  evidence,  such  as  it  is,  applies  rather  to  the  charge 
against  the  prisoner  being  that  of  an  accessory  before  the 
fact,  than  of  being  a  principal  in  the  second  degree  ;  but  it 
does  not  apply  to  either  of  these  cases.  It  applies  rather 
to  his  being  an  accessory  after  the  fact,  than  to  his  being 
in  any  other  way  concerned  in  the  act. 

As  the  evidence  does  not  shew  the  prisoner  to  have  been 
a  principal,  can  he  be  given  up  on  this  indictment  ?  I  have 
no  doubt  he  can  be  if  he  be  an  accessory  before  the  fact. 

By  the  Imperial  Act  11  &  12  Vic.  ch.  46,  sec.  1,  it  was 
recited  that  it  was  "  expedient  that  any  accessory  before 
the  fact  to  felony  should  be  liable  to  be  indicted,  tried, 
convicted,  and  punished  in  all  respects  like  the  principal, 
as  is  now  the  case  in  treason  and  in  all  misdemeanours." 
And  the  enactment  was,  section  1,  "That  from  and  after 
the  passing  of  this  Act,  if  any  person  shall  become  an  acces- 
sory before  the  fact  to  any  felony,  whether  the  same  be  a 
felony  at  common  law,  or.by  virtue  of  any  statute  or  statutes 
made,  or  to  be  made,  such  person  may  be  indicted,  tried, 
convicted,  and  punished  in  all  respects  as  if  he  were  a 
principal  felon." 

That  Act  was  afterwards,  in  the  general  consolidation  of 
the  Imperial  criminal  Acts,  re-enacted  as  the  24  &  25  Vic. 
eh.  94. 

We  adopted  the  Imperial  Act  of  1861  by  our  27  &  28 
64 — vol.  xxxi  c.p. 
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Vic.  ch.  19,  and  section  2  of  that  Act  is  just  the  same  as 
section  1  of  the  Imperial  Acts  of  1848  and  1861. 

None  of  these  Acts  but  the  one  of  1848  state  the  reason 
why  it  is  expedient  to  make  an  accessory  before  the  fact 
in  felony  liable  as  a  principal  felon,  which  is  that  the 
accessory  before  the  fact  is  liable  as  a  principal  "  in  treason 
and  in  all  misdemeanors." 

Our  Act  of  1864,  Avas  extended  by  the  31  Vic.  ch.  72,  D., 
to  the  whole  Dominion,  and  the  first  section  of  that  Act  is 
in  all  respects  similar  to  the  section  referred  to  by  the  pre- 
ceding Acts. 

The  accessory  before  the  fact  may  now  therefore  be 
indicted  in  felony  as  a  principal :  Regina  v.  Hughes,  6  Jur. 
N.  S.  177,  8  Cox  278. 

In  Regina  v.  Manning  et  ux.,  2  C.  &  K.  887,  at  p.  903, 
note,  Mr.  Kecorder  Law,  in  his  charge  to  the  grand  jury, 
expressly  states  the  law  to  be  so  since  the  passing  of  the 
11  &  12  Vic.  ch.  46. 

And  in  Re  Counhaye,  L.  R  8  Q.  B.  4]0,  at  p.  417, 
Blackburn,  J.,  in  referring  to  the  list  of  crimes  contained 
in  "The  Extradition  Act,  1870,"  said:  "I  agree  with  the 
Attorney-General  that  as  to  many  of  the  crimes  included 
in  the  list  accessories  before  the  fact  would  be  included ; 
they  are  now  liable  to  be  indicted  as  principals,  and  were 
always  liable  to  be  punished  as  principals." 

But  I  am  of  opinion  there  is  no  evidence  (excluding  the 
indictment)  which  shews  the  prisoner  was  an  accessory 
before  the  fact,  to  the  alleged  murder.  There  is  evidence 
(excluding  the  indictment)  that  the  prisoner  was  impli- 
cated in  the  charge  as  an  accessory  after  the  fact,  but  such 
a  person  is  not  within  the  Ashburton  treaty ;  and  the  pre- 
sent indictment  could  not  be  sustained  against  him  in  this 
Province,  if  it  were  proved  he  was  not  more  than  an 
accessory  after  the  fact. 

In  my  opinion  there  is  no  other  evidence  but  the  indict- 
ment which  would  warrant  us  judicially  in  delivering  over 
the  prisoner  to  the  foreign  government. 

But  by  and  upon  the  indictment  there  is,  in  my  opinion, 
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"  such  evidence  of  criminality  as,  according  to  the  laws  of 
the  place  where  the  fugitive  or  person  so  charged  should 
be  found,  would  justify  the  apprehension  and  commitment 
for  trial  if  the  crime  or  offence  had  been  there  committed," 
and  it  is  such  evidence  which  "  should  be  deemed  sufficient 
to  sustain  the  charge." 

I  cannot  tell  upon  what  evidence  the  indictment  was 
found.  The  Courts  of  the  State  of  New  York  do  not  and 
cannot  know  it,  but  must  act  upon  the  indictment  just  as 
it  is,  as  a  valid  and  efficient  record  to  put  the  accused  upon 
his  trial  for  the  offence  with  which  he  is  charged  ;  and  cer- 
tainly the  Courts  of  this  country  can  make  no  such 
enquiry  into  the  evidence  upon  which  it  was  found,  for 
we  could  not  even  do  so  if  it  were  one  of  our  own  indict- 
ments. And  I  am  not  at  liberty  to  go  behind  it.  I  give, 
as  I  am  bound  to  give  it,  full  credence,  just  as  if  it  had 
been  found  by  one  of  our  own  competent  Courts.  I  am 
bound  to  believe  there  was  full  and  sufficient  evidence  to 
justify  its  being  found  by  the  grand  jury  a  true  bill. 

Upon  that  ground,  and  upon  that  ground  alone,  I  am  of 
opinion  the  rule  should  be  discharged. 

Galt,  J. — In  my  opinion  this  rule  should  be  discharged. 

After  the  most  careful  consideration  of  the  case,  I  am  of 
opinion  the  circumstances  are  such  that  no  magistrate 
would  have  been  justified  in  discharging  the  accused  had 
he  been  brought  before  him  charged  with  being  an  acces- 
sory before  the  fact  to  the  murder  of  the  unfortunate  young 
woman. 

I  forbear  commenting  on  the  evidence  given  before  the 
learned  Judge  of  the  County  Court,  for  the  reason  given 
by  Sir  John  Beverley  Robinson  in  the  case  of  Re  Anderson, 
20  U.  C.  R  124,  at  p.  167:  "in  order  that  nothing  said  by 
me  here  may  prejudice  a  case  of  this  serious  description, 
which,  according  to  the  view  we  may  take  of  the  law,  may 
have  to  receive  the  consideration  of  a  jury  in  the  country 
where  the  offence  is  said  to  have  been  committed." 

If  the  case  had  turned  on  the  production  of  the  indict- 
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ment  alone,  I  should  have  hesitated  before  accepting  that 
as  conclusive  against!  the  accused  ;  but  I  regret  to  say  the 
evidence  given  before  the  learned  Judge  of  the  County 
Court,  together  with  the  production  of  the  indictment,  are 
in  my  opinion  sufficient. 

Osler,  J. — I  agree  with  the  learned  Chief  Justice,  and 
with  the  opinion  expressed  by  the  late  Chief  Justice 
Harrison  in  the  case  of  Re  Williams,  7  P.  R  275,  that  the 
40  Vic.  ch.  25,  D.,  is  not  in  force,  and  that  our  law  and 
practice  as  to  the  extradition  of  fugitive  criminals  is  to  be 
found  in  the  Ashburton  Treaty,  Article  10,  and  the  statutes 
31  Vic.  ch.  94,  D„  33  Vic.  ch.  25,  D.,  and  33  &  34  Vic.  ch. 
52,  Imp.  Act. 

Treating  the  present  application  as  a  motion  for  the 
prisoner's  discharge  on  a  writ  of  habeas  corpus,  the  ques- 
tion we  have  to  determine  is  whether  there  was  sufficient 
evidence  before  the  committing  magistrate  to  warrant  the 
surrender  of  the  accused  for  the  crime  with  which  he  is 
charged,  viz.,  the  murder  of  Cynthia  VanAllen  McCrae. 

In  the  absence  of  treaty  stipulation  or  statutory  autho- 
rity, the  English  law  does  not  recognize  the  power  to  sur- 
render a  fugitive  criminal  to  a  foreign  country. 

Where  a  treaty  for  such  purpose  exists,  it  is  in  the  terms 
of  such  treaty,  or  of  the  statutes  passed  for  giving  effect  to  its 
provisions,  that  the  limits  of  the  power  to  surrender  are  to 
be  found ;  and  while  I  agree  with  the  observation  of 
Hagarty,  C.  J.,in  Re  Burley,  1  C.  L.  J.  N.  S.  30,  at  p.  50,  that 
it  should  be  construed  "  in  a  liberal  and  just  spirit,  not 
labouring  with  eager  astuteness  to  find  flaws  or  doubtful 
meanings  in  its  words,  or  in  those  of  the  legal  forms  required 
for  carrying  it  into  effect."  I  also  unreservedly  subscribe  to 
the  language  of  Richards, C.  J.,  in  the  same  case,  at  p.  46,  that 
"  The  sending  of  any  man  out  of  the  country  under  a  consti- 
tutional government  is  a  grave  exercise  of  power,  and  ought 
not  to  be  permitted  unless  the  right  to  do  so  is  established 
in  the  clearest  manner.  And  when  this  right  extends  to 
delivering  over  any  of  the  Queen's  subjects  to  a  foreign  power, 
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though  charged  with  a  crime  *  *  it  is  not  going  to  an 
unreasonable  length  to  assert  that  the  subject  has  the  right 
to  have  it  placed  beyond  reasonable  doubt  that  the  evidence 
given  to  sustain  the  charge  is  sufficient,  in  the  judgment  of 
the  superior  tribunals  of  the  country,  to  warrant  such  pro- 
ceedings being  legally  taken  against  him." 

See  also  per  Gwynne,  J.,  in  Re  Lewis,  6  P.  R  236  • 
Morrison,  J.,  in  Re  Martin,  4  C.  L.  J.  N,  S.  198;  Draper, 
C.  J.,  in  Re  Reno,  4  C.  L.  J.  N.  S.  315,  at  p.  320  ;  and 
Morrison,  J.,  in  Regina  v.  Robinson,  6  C.  L.  J-  N.  S.  98. 

On  this  point  some  observations  of  Mr.  Clarke  in  his 
Treatise  upon  the  Law  of  Extradition,  2nd  ed.,  p.  185,  may 
be  properly  quoted  :  "  It  must  be  remembered  that  the 
magistrate  investigating  a  case  of  demanded  extradition,  is 
not  quite  in  the  same  position  as  if  he  were  deciding  on  a 
charge  of  crime  committed  within  his  own  jurisdiction.  In 
the  latter  case  he  has  full  discretion.  He  may  *  * 
discharge  a  prisoner  because  *  *  the  circumstances  are 
so  obscure,  the  intent  so  doubtful,  the  testimony  so 
conflicting,  that  he  thinks  a  jury  would  not  be  likely  to 
convict.  But  in  a  case  of  extradition  he  cannot  consider 
thesft  matters.  If  he  find  sufficient  evidence  of  guilt  to 
justify  a  commitment,  the  question  of  the  probability  of  a 
conviction  is  not  one  for  his  consideration.  But  it  naturally 
follows  from  this  that  he  should  be  strict  in  requiring  proof 
of  the  criminality  of  the  acts  which  are  charged.  In  an. 
ordinary  case  he  can  commit  the  prisoner  on  bail  and  leave 
difficult  questions  of  law  to  be  decided  by  the  Court  above. 
But  in  an  extradition  case  he  is  to  ascertain,  not  the  com- 
mission of  acts  upon  whose  character  another  and  higher 
tribunal  may  decide,  but  that  there  is  sufficient  evidence 
that  the  crime  specified  in  a  foreign  warrant  has  by  the 
prisoner  been  committed." 

The  subsequent  history  of  the  cases  of  Re  Reno  et  al.,  4 
C.  L.  J.  N.  S.  315  ;  Re  Caldwell,  6  C.  L.  J.  N.  S.  227 ; 
United  States  v.  Caldwell,  8  Blatchford  Circuit  Ct.  U.  S. 
131,  and  Fx  p.  Lamirande,  10  L.  C.  Jur.  280,  give  point 
to  these  observations. 
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I  have  considered  the  evidence  before  us  with  most 
anxious  care,  and  I  find  none  upon  which  the  magistrate 
was  justified  in  committing  the  prisoner  for  extradition. 

As  to  the  evidence  taken  by  the  magistrate,  so  far  as  it 
consists  of  the  viva  voce  testimony  and  copies  of  the 
depositions  taken  before  the  coroner  (assuming  that  these 
were  admissible,  upon  which  point  I  express  no  opinion),  it 
has  been  fully  analysed  by  the  Chief  Justice,  and  I  agree 
with  his  opinion  thereon. 

I  think  the  proof  of  the  corpus  delicti  utterly  fails,  and, 
to  use  the  language  of  Sullivan,  J.,  in  Be  Kermott,  1 
Chamb.  Rep.  253,  "  though  there  are  suspicions,  the  evidence 
in  the  whole  is  not  such  as  I  could  properly  submit  to  a 
jury  with  a  charge  that,  if  they  believed  the  testimony,  the 
offence  was  made  out.  *  *  Neither  the  treaty  nor  the 
statute  contemplates  the  surrender  of  an  accused  party 
upon  mere  suspicion." 

The  only  other  evidence  consists  of  a  certified  copy  of 
an  indictment  said  to  have  been  found  against  the  prisoner 
for  the  murder  of  the  deceased,  by  the  grand  jury  of  Erie 
county,  in  the  State  of  New  York. 

In  my  upinion,  and  I  maintain  it  with  great  respect  for 
the  contrary  opinion  of  the  Chief  Justice,  the  indictment 
of  a  grand  jury  of  a  foreign  Court  is  not  evidence  against 
the  accused.  It  is  not  made  so  either  by  the  treaty  or  by 
any  Act  of  Parliament  passed  for  giving  effect  to  it,  and  I 
have  been  referred  to  no  authority,  and  know  of  none, 
which  confers  upon  it  here  any  force  or  validity  whatever. 
It  is  not  a  sentence,  decree,  or  judgment  of  a  foreign 
Court,  to  which,  in  my  opinion,  it  has  no  analogy  It  is  an 
accusation  or  charge  by  a  body  of  persons  of  whose  con- 
stitution or  powers  we  can  know  nothing,  upon  evidence 
of  the  nature,  value,  and  weight  of  which  we  are  equally 
ignorant,  finding  a  bill  brought  before  them  for  some 
offence  described  therein  to  be  true.  And  it  is  a  truism 
to  say  that  even  when  found  by  a  grand  jury  of  our  own 
Courts,  an  indictment  is  no  evidence  of  the  crime  charged 
therein,  that  is  to  say,  it  is  not  evidence  for  a  jury  on  the 
trial. 
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As  between  the  several  States  of  the  Union,  Congress 
long  since  expressly  enacted  that  a  certified  copy  of  an 
indictment  found,  or  a  charge  made  upon  oath,  certified  as 
authentic  by  the  governor  of  the  State  seeking  extradi- 
tion, should  be  sufficient  to  authorize  the  extradition  of 
the  fugitive  criminal  to  such  State  :  Rev.  Stat.  U.  S.  (1875) 
sees.  5278,  5279. 

In  extradition  proceedings  between  France  and  America 
it  has  has  been  held  that  under  the  terms  of  the  treaty 
between  those  countries  a  demand  by  the  former  for  the 
extradition  of  a  fugitive  criminal  must  be  founded  upon 
an  official  accusation,  mis  en  accusation — equivalent  to 
our  indictment — in  which,  however,  the  facts  and  circum- 
stances relating  to  the  alleged  crime  are  minutely  set 
forth :  Re  Metzger,  1  Barb.  248,  257,  5  Howard  Sup.  Ct. 
U.  S.  176  Wharton's  State  Trials,  457.  But  it  is  said 
that  this  is  not  always  strictly  insisted  on.  An  enquiry, 
into  the  facts  upon  the  evidence  is,  however,  always  made. 

Our  treaty  and  statutes  require,  1st.  A  charge  of  the 
crime.  2nd.  Evidence  of  the  criminality.  By  the  former 
it  is  agreed  that  the  persons  charged  with  the  crimes  men- 
tioned therein  shall  be  delivered  up  to  justice,  "  Provided 
that  this  shall  only  be  done  upon  such  evidence  of  crim- 
inality as  according  to  the  laws  of  the  place  where  the 
fugitive  or  person  so  charged  shall  be  found,  would  justify 
his  apprehension  and  commitment  for  trial,  if  the  crime  or 
offence  had  been  there  committed."  When  apprehended 
the  person  charged  is  to  be  brought  before  the  magistrate. 
I  again  quote  from  the  treaty :  "  to  the  end  that  the  evidence 
of  criminality  may  be  heard  and  considered ;  and  if,  on 
such  hearing,  the  evidence  be  deemed  sufficient  to  sustain 
the  charge"  it  becomes  the  duty  of  the  magistrate  to 
certify  "  the  same  "  to  the  proper  officer,  that  a  warrant 
may  issue  for  the  surrender  of  the  fugitive. 

The  Statute  31Vic.  ch.  94,  D., then  provides  (sec.l)  on  what 
evidence  the  persons  charged  may  be  arrested  and  detained: 

It  shall  be  lawful  for  such  Judge,  *  *  or  other  officer,  to 
examine  upon  oath  any  person  or  persons  touching  the  truth 
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of  such  charge,  and  upon  such  evidence  as  according  to  the 
laws  of  the  province  in  which  he  has  been  apprehended 
would  justify  the  apprehension  and  committal  for  trial  of 
the  person  so  accused,  if  the  crime  of  which  he  is  so 
accused  had  been  committed  therein,"  it  shall  be  lawful 
for  the  Judge  to  issue  his  warrant,  &c.  The  2nd  section 
of  the  Act  provides  that  copies  of  the  depositions  on  which 
the  orignal  warrant  in  the  United  States  was  granted,  certi- 
fied under  the  hand  of  the  person  granting  it,  and  attested 
upon  the  oath  of  the  party  producing  them  to  be  true 
copies,  may  be  received  in  evidence  of  the  criminality  of 
the  person  apprehended. 

I  do  not  now  refer  to  the  enlarged  facilities  given  by  the 
Imperial  Act  of  1870,  as  they  have  no  bearing  upon  the 
question  I  am  discussing. 

The  prosecutor  may  therefore  either  (1)  examine  wit- 
nesses viva  voce  upon  oath  in  the  presence  of  the  accused 
person  as  to  the  truth  of  the  charge,  in  the  usual  way  ;  or 
(2)  may,  for  the  same  purpose,  use  the  ex  parte  affidavit 
evidence  specially  mentioned  in  the  Act,  or  he  may  pro- 
duce evidence  of  both  kinds,  and  it  is  upon  the  sufficiency 
of  the  testimony  so  derived  that  the  magistrate  is  to  be 
guided  in  his  subsequent  action.  He  is  plainly  required  by 
the  terms  of  the  treaty  and  the  statute  to  exercise  his  judg- 
ment upon  the  facts  proved. 

In  Be  Anderson,  20  U.  C.  K.  124,  at  p.  169,  Sir  John  B. 
Robinson,  C.  J.,  said  :  "  I  think  the  '  sufficiency  of  the 
evidence  of  criminality  to  sustain  the  charge  according  to 
the  laws  of  this  province  if  the  offence  alleged  had  been 
committed  therein,'  is  to  be  determined  by  the  Judge  or 
Justice  upon  his  view  of  the  transaction  as  described  in  the 
testimony  *  *  and  also  with  reference  to  the  law  which 
governs  our  own  Courts  and  magistrates  in  regard  to  the 
sufficiency  of  the  evidence  :  that  is,  its  sufficiency  in  point  of 
legal  character,  and  its  adequacy  to  support  the  charge  of 
the  offence  against  the  law  of  the  foreign  country."  And 
again  :  "  I  really  cannot  say  that  I  have  any  doubt  that  the 
intention  was,  that  the  Judge  or  Justice  who  has  heard 
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the  testimony  is  to  determine  whether  the  evidence  of 
criminality,  if  fully  credited  by  a  jury,  and  not  repelled  in 
any  essential  point,  is  such  that  it  can  be  truly  said  that  the 
facts  are  strong  enough,  and  the  proof  clear  enough,  accord- 
ing to  the  laws  of  this  province,  to  sustain  the  charge." 

I  quote  these  remarks  of  the  learned  Chief  Justice  to 
shew  that  it  was  never  doubted  that  it  was  the  facts 
relating  to  the  charge  which  the  magistrate  was  to  act 
upon.  And  the  opinion  of  the  English  law  officers,  Sir 
Richard  Bethell  and  Sir  William  Atherton,  in  the  case  of 
the  same  person,  Re  Anderson,  30  L.  J.  N.  S.  Q.  B.  129,7  Jur. 
N.  S.  122;  Forsyth's  Cas.  &  Op.  on  Constitutional  Law,  p. 
373,  is  that  "  the  plain  meaning  of  the  Article  '  (10)'  appears 
to  us  to  be,  that  the  facts  proved  in  support  of  the  parti- 
cular charge,  whatever  its  nature,  must  be  such  facts  as,  if 
they  had  occurred  in  the  harbouring  State,  would  by  the 
law  of  that  State,  have  warranted  the  apprehension  and 
commitment  of  the  perpetrator  to  take  his  trial  on  such 
charge." 

Section  3,  sub-sec.  2,  and  sec.  19,  of  the  Extradition  Act 
of  1870,  shew  that  the  surrender  must  be  grounded  on 
facts  which  prove  the  extradition  crime. 

The  provisions  of  Ja}^'s  Treaty  (1794)  and  of  the  Pro- 
vincial Act  of  1833,  3  Wm.  IV.  ch.  6,  as  to  extradition, 
were  in  terms  similar  to,  though  not  quite  so  full  as  those 
of  the  existing  treaty  and  statute. 

The  prosecutor,  however,  relies  upon  sections  4  and  5  of 
the  Act  relating  to  the  duties  of  Justices  of  the  Peace  out 
of  sessions  in  relation  to  persons  charged  with  indictable 
offences :  32  &  33  Vic.  ch.  30. 

The  4th  section  enacts  that  in  case  an  "  indictment  be 
found  by  the  grand  jury  in  any  Court  of  criminal  juris- 
diction, against  any  person  then  at  large,  *  *  and  in 
case  such  person  has  not  appeared  and  pleaded  to  the 
indictment,  the  person  who  acts  as  clerk  of  the  Crown  or 
chief  clerk  of  such  Court  shall,  at  any  time  at  the  end  of 
the  term  or  sittings  of  the  Court  at  which  the  indictment 
has  been  found,  upon  application  of  the  prosecutor,  *  * 
65 — vol.  xxxi  c.p. 
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grant  to  such  prosecutor       *  a  certificate  of 

indictment  having  been  found ;  and  upon  production 
of  such  certificate  to  any  Justice  or  J ustices  of  the  Peace 
for,  &c,  *  *  such  Justice  or  Justices  shall  issue  his  war- 
rant to  apprehend  the  person  so  indicted,  and  to  cause 
him  to  be  brought  before  such  Justice  or  Justices  *  * 
to  be  dealt  with  according  to  law." 

Section  5.  "  If  the  person  be  thereupon  apprehended  and 
brought  before  any  such  Justice,  *  *  upon  its  being 
proved  upon  oath  or  affirmation  before  him  that  the  person 
so  apprehended  is  the  person  charged  and  named  in  the 
indictment,"  such  Justice  "  shall,  without  further  enquiry 
or  examination,  commit  him  for  trial  or  admit  him  to 
bail,"  &c. 

It  will  be  observed  that  under  these  sections  no  com- 
plaint is  laid  or  person  accused  before  the  magistrate.  He 
performs  no  judicial  duty,  unless  the  taking  of  evidence  of 
identity  can  be  considered  such  ;  he  makes  no  enquiry  into 
the  truth  of  the  charge ;  but  upon  the  mere  production  of 
the  certificate  of  the  officer  that  an  indictment  has  been 
found  and  proof  of  identity,  and  without  further  enquiry 
or  examination,  he  commits  the  person  indicted  for  trial, 
not  because  he  is  satisfied  that  any  primd  facie  case  of 
guilt  has  been  made  out,  not  because  he  has  heard  and 
considered  the  evidence  in  support  of  any  charge  of  crime, 
but  simply  because  he  is  by  the  Act  imperatively  required 
to  commit  for  trial  the  person  indicted.  His  enquiry  is 
limited  strictly  to  two  facts :  1st.  Is  there  an  indictment  ? 
2nd.  Is  the  person  before  me  the  person  charged  therein  ? 

It  is  urged  that  as  this  is  evidence  which  will  justify  the 
apprehension  and  committal  for  trial  of  a  person  indicted 
here,  that  therefore  a  certificate  of  an  indictment  having 
been  found  in  the  foreign  state  is,  in  the  terms  of  the  Act, 
such  evidence  as  would  justify  the  apprehension  and  com- 
mittal for  trial  of  the  person  accused  if  the  crime  charged 
had  been  committed  therein. 

It  has  been  shewn  that  what  the  treaty  and  the  statutes 
require  is  a  judicial  enquiry  into  the  facts  which  prove  the 
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crime,  and  it  might  be  a  sufficient  answer  to  the  prosecutor  s 
contention  to  say  that  a  provision  of  local  procedure 
passed  wholly  diver  so  intuitu,  for  arresting  a  person 
indicted  by  a  grand  jury  of  our  own  Courts  is  not  and 
cannot  be  imported  into  the  treaty  and  statutes  so  as  to 
convert  an  enquiry  concerning  the  existence  of  a  crime  into 
an  enquiry  whether  a  person  has  been  charged  with  one. 
Such  a  contention  ignores  the  requirements  of  the  treaty, 
that  before  the  person  charged  shall  be  given  up  there 
shall  be  evidence  of  criminality,  that  such  evidence  shall  be 
heard  and  considered,  and  that  the  magistra  te  shall  judicially 
deem  it  sufficient  to  sustain  the  charge.  It  also  ignores 
the  requirements  of  the  Act,  31  Vic.  ch.  94,  D.,  by  virtue  of 
which  the  magistrate  is  to  examine  upon  oath  any  person 
or  persons  "  touching  the  truth  of  such  charge,"  and  only 
derives  a  factitious  support  by  divorcing  those  words  from 
the  next  sentence  of  the  clause  in  which  they  are  found, 
and  reading  the  latter  in  connection  with  sections  4  and  5 
of  the  Indictable  Offences  Act,  shorn  of  the  effect  of  the 
potent  words,  "  touching  the  truth  of  the  charge."  More- 
over, if  these  sections  confer  any  virtue  upon  the  foreign 
indictment  it  should  not  depend  upon  the  accident  of  the 
person  indicted  not  having  appeared  and  pleaded,  yet  it  is 
in  that  case  only  that  a  magistrate  can  act  under  the  section 
in  arresting  a  person  indicted. 

It  is  not  to  be  overlooked  that  "  neither  the  treaty  nor 
the  statute  can  be  taken  to  have  been  founded  on  a  pre- 
sumption that  the  criminal  or  the  civil  law  prevailing  in 
the  territories  of  the  two  contracting  parties  would  be 
found  to  be  the  same  :  "  Anderson's  Case,  20  U.  C.  R.  124, 
at  p.  171. 

To  admit,  however,  an  indictment  of  a  grand  jury  of 
the  foreign  State  as  evidence  of  the  crime  would  be  to 
adopt  such  a  presumption,  and  to  remove  the  enquiry  into 
the  truth  of  the  charge  from  the  tribunals  of  the  harbour- 
ing to  those  of  the  demanding  State.  The  duty  of  the 
magistrate,  ceasing  to  be  judicial  would  become  ministerial 
only,  and,  whether  the  facts  of  the  case  would  according 
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to  our  law  constitute  the  crime  or  not,  he  would  be  com- 
pelled to  commit  the  prisoner  for  extradition  if  the  indict- 
ment charged  him  with  an  extradition  crime.  It  is  not  a 
violent  presumption  that  a  grand  jury  would,  in  the  case 
of  Re  Lewis,  6  P.  R.  236,  readily  have  found  a  true  bill  for 
assault  with  intent  to  commit  murder,  or  in  such  cases 
as  Re  Windsor,  6  B.  &  S.  522,  and  Re  Trueman  B.  Smith, 
4  P.  R.  215  for  forgery,  and  yet  upon  the  facts  disclosed  in 
evidence  there  was,  by  our  law,  neither  assault  with  intent 
to  commit  murder  in  the  one  case,  nor  forgery  in  the  others. 

A  case  may  here  be  referred  to  under  the  Provincial 
Act  of  1833,  and  is  mentioned  in  Clarke  on  Extradition, 
and  in  Forsyth's  Cases  and  Opinions  on  Const.  Law,  p. 
370,  where  a  slave  escaped  from  his  master  in  New 
York  to  Canada.  He  rode  the  master's  horse  part  of  the 
way  but  turned  him  back  at  the  frontier.  The  autho- 
rities of  New  York  took  a  bill  before  the  grand  jury,  who 
found  an  indictment  for  felony  for  stealing  the  horse,  and 
then  claimed  the  fugitive.  The  Canadian  Government 
consulted  the  English  Government,  and  were  advised  that 
as  the  facts  shewed  that  no  felony  had  been  committed, 
there  being  no  animus  furandi,  he  should  not  be  given  up. 
There  it  might  have  been  said,  as  it  is  said  here,  that  it 
could  not  be  known  what  evidence  the  grand  jury  acted 
upon ;  but  no  effect  was  given  to  the  indictment. 

It  is  impossible  to  suppose  that  such  a  simple,  inexpen- 
sive, and  ready  means  of  procuring  extradition  would  not 
have  been  adopted  by  the  framers  of  the  present  treaty  if 
it  had  been  consistent  with  its  scope. 

It  will  be  observed  that  in  the  Extradition  Act  of  1870, 
in  the  case  of  a  fugitive  convicted  of  an  extradition  crime, 
he  shall  be  committed  if  such  evidence  is  produced  as 
would,  according  to  the  law  of  England,  prove  that  he  was 
convicted  of  such  crime,  and  a  foreign  certificate  of  a 
judicial  document  stating  the  fact  of  conviction  may,  if 
duly  authenticated,  be  received  in  evidence  in  proceedings 
under  the  Act :  Sees.  10  and  14 ;  and  see  Re  Asher  Warner, 
1  C.  L.  J.  N.  S.  16. 
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Without  intending  to  suggest  or  even  to  imply  that  any- 
indirect  or  improper  means  would  ever  be  taken  to  procure 
one,  I  think  it  is  not  too  much  to  say  that  if  it  be  held 
that  an  indictment  is  admissible  as  sufficient  evidence  of 
the  crime  (the  accused  not  being  permitted,  according  to 
our  practice,  to  offer  evidence  in  disproof),  an  indictment 
will  readily  be  forthcoming  where  extradition  is  desired, 
if  a  tedious  and  expensive  enquiry  before  our  magistrates 
can  be  thereby  avoided. 

In  my  opinion  the  prisoner  should  be  discharged. 

Rule  discharged. 


Abell  v.  McLaren. 

Pleading — Embarrassing  pleas — R.  S.  0.  ch.  50.,  sec.  120. 

The  C.  L.  P.  Act.,  R.  S.  0.  ch.  50,  sec.  120,  empowers  the  Court  or  a  Judge 
to  strike  out  pleas  not  merely  where  they  are  embarrassing,  because  con- 
fused in  terms  and  so  difficult  to  understand,  but  where  they  combine 
several  defences  in  one  plea,  or  are  repetitions  of  a  defence  already 
pleaded,  and  may  thus  be  embarrassing  or  prejudice  a  fair  trial. 

In  this  case,  being  an  action  on  promissory  notes,  the  defendant  having 
pleaded  total  failure  of  consideration,  added  other  pleas  repeating  that 
defence,  and  setting  up  besides  another  agreement,  not  necessarily  con- 
nected with  the  notes,  and  so  stated  as  to  leave  it  uncertain  whether  it 
was  intended  as  a  separate  defence  or  as  supporting  the  other  defence. 

Held,  affirming  the  judgment  of  Cameron,  J.,  that  such  pleas  were 
properly  struck  out. 

In  this  term,  February  9,  1881,  Ferguson,  Q.C.,  obtained 
a  rule  nisi  to  rescind  an  order  made  by  Mr.  Justice 
Cameron,  striking  out  the  defendant's  fourth  and  sixth 
pleas,  and  directing  the  fifth  plea  to  be  amended,  and 
in  default  of  amendment  within  one  week  to  be  also  struck 
out,  on  the  ground  that  such  pleas  were  so  framed  as  to 
prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action. 
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During  the  same  term,  February,  17,  1881,  Riordan 
shewed  cause,  and  referred  to  Kelso  v.  Frye,  4  Bibb,  Ky. 
493 ;  Moggridge  v.  Jones,  14  East  486 ;  Spiller  v.  West- 
lake,  2  B.  &  Ad.  155. 

Ferguson,  Q.  C,  contra,  referred  to  Grafton  Bank  v. 
Woodward ,  5  New  Hampshire  301 ;  Belshaiv  v.  Bush,  11 
C.  B.  191,  205  ;  Griffiths  v.  Owe??,  13  M.  &  W.  58,  64 ; 
James  v.  Williams,  13  M.  &  W.  828,  833;  Fleming  v. 
Gilbert,  3  Johnson  R.  528  ;  Hoare  v.  Graham,  3  Camp. 
57;  Gifc&cm  v.  Scott,  2  Stark.  286;  %Zes  on  Bills,  12th  ed., 
299-302  ;  Daniel  on  Neg.  Insts.,  2nd  ed.,  vol.  i.,  p.  134-5. 

March  11,  1881.  Osler,  J. — I  am  of  opinion  that  the 
order  complained  of  is  clearly  right. 

The  action  is  on  two  promissory  notes  made  by  the 
defendant  for  the  price  of  a  ten  horse  power  portable  steam 
engine  sold  to  him  by  the  plaintiff. 

The  third  plea  as  amended  is  a  plea  setting  up  a  total 
failure  of  consideration. 

The  fourth  and  sixth  pleas  repeat  this  defence,  and  then 
allege  that  it  was  thereupon  agreed  that  the  defendant 
should  return  the  engine  to  the  plaintiff,  and  that  the  plain- 
tiff should  in  lieu  thereof  deliver  to  the  defendant  another 
similar  engine ;  averring  that  the  defendant  returned  the 
engine,  paying  the  freight  thereon,  to  the  plaintiff,  and 
that  the  latter  had  refused  to  deliver  the  other  engine. 

The  only  difference  between  these  two  pleas  is,  that  the 
sixth  plea  states,  as  a  part  of  the  agreement,  that  the 
plaintiff  should  sell  and  the  defendant  should  buy  a 
thrashing  machine  to  be  delivered  with  the  other  ten  horse 
power  engine.  Each  plea  concludes  with  the  averment 
that  the  consideration  for  which  the  said  notes  were  given 
has  wholly  failed. 

The  fifth  plea  sets  up  a  similar  agreement  to  return  the 
engine,  and  that  the  plaintiff  should  deliver  to  the  defendant 
a  certain  other  portable  steam  engine,  for  the  price  of  which 
it  was  agreed  that  the  notes  in  question  should  be  held, 
and  that  the  defendant  should  have  a  reasonable  time  after 
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the  delivery  of  such  other  engine  for  payment  thereof; 
that  in  pursuance  of  the  agreement  the  defendant  re- 
turned the  engine  first  mentioned,  paying  the  freight 
thereon  as  agreed,  and  was  always  ready  and  willing  to 
accept  the  other  engine,  but  the  plaintiff  has  not  yet 
delivered  it. 

Mr.  Ferguson  contended,  if  I  rightly  understood  him, 
that  the  power  of  the  Court  or  Judge  to  strike  out  a  plead- 
ing under  section  120  of  the  Common  Law  Procedure  Act, 
R.  S.  0.,  ch.  50,  was  strictly  confined  to  the  case  where  the 
pleading  was  in  its  terms  embarrassing,  e.g.,  where  it  was 
confused,  unintelligible,  or  complicated,  or  involved  in 
statement,  or  otherwise,  so  as  to  be  difficult  to  understand, 
but  that  it  could  not  be  interfered  with  where  it  did  con- 
tain any  intelligible  defence,  even  though  the  same  or  a 
similar  defence  was  set  up  by  other  pleas  on  the  record, 
and  though  it  might  contain  unnecessary  verbiage  or  state- 
ments of  fact,  or  combine  several  defences. 

I  do  not  think  that  this  narrow  construction  of  the 
section  is  the  proper  one. 

In  Regina  v.  Sadlers  Co.,  22  L.  J.  N.  S.  Q.  B.  451, 
Coleridge,  J.,  says,  at  p.  454 :  "  The  case  supposed  by  the 
section  is,  if  'a  pleading  so  framed  as  to  prejudice, 
embarrass  or  delay  the  fair  trial  of  the  action/  and  these 
words  distinguish  it  from  cases  in  which  a  pleading  may  be 
demurrable  specially,  and  yet  its  meaning  is  so  plain  in 
substance,  and  its  object  so  fair,  that  the  trial  may  be  held 
on  it  without  prejudice,  embarrassment  or  delay.  Even  if 
the  pleading  be  technically  correct  in  form,  and  also  not 
open  to  a  general  demurrer,  yet  if  it  be  unfair  pleading, 
and  of  a  sort  to  prevent  or  impede  an  equal  trial  of  the 
merits,  the  statute  has  given  to  the  Court  or  Judge  a  dis- 
cretionary power  to  amend  or  strike  it  out.  In  effect  the 
statute  says,  no  pleading  shall  be  demurred  to  specially, 
and  even  if  it  be  not  open  to  general  demurrer,yet  if  it  be 
so  framed  as  to  prejudice,  embarrass  or  impede  the  trial,  it 
shall  be  open  to  amendment  or  excision  by  the  Judge  or 
Court." 
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In  the  notes  to  this  section  in  Harrison's  Common  Law 
Procedure  Act,  2nd  ed.,p.  157,  the  observations  of  the  Common 
Law  Commissioners  in  their  first  report  are  quoted.  "  The 
object  of  all  written  pleadings  is  to  enable  the  parties  before 
trial  to  arrive  at  some  statement  affirmed  on  one  side 
and  denied  on  the  other.  The  reason  of  the  thing  requires 
clearness  and  singleness  of  averment  as  much  now  as  before 
the  Common  Law  Procedure  Act.  *  *  A  rambling 
pleading,  mixing  up  several  grounds  of  action  or  defence, 
and  composed  of  different  matters  of  fact  and  law  must  be 
objectionable." 

A  pleading  so  framed  as  unnecessarily  to  embrace  more 
points  than  one,  and  compel  the  opposite  party  to  come 
prepared  for  all,  is  a  pleading  so  framed  as  to  prejudice 
the  fair  trial  of  the  action:  Forsyth  v.  Bristowe,  8  Ex. 
347. 

In  Shier  v.  Shier,  22  C.  P.  147,  Gwynne,  J.,  says,  at  p.  151^ 
speaking  of  a  long  special  plea,  "  The  plea  in  substance 
is,  that  the  covenant  as  set  out  in  the  declaration  is  not 
defendant's  deed  ;  and  I  do  not  think,  where  the  law  pro- 
vides a  simple  form  of  plea  for  raising  a  particular  issue, 
that  embarrassing  pleas  of  this  nature  should  be  counte- 
nanced ;"  and  he  quotes  the  observations  of  Martin,  B., 
in  Wood  v.  Dwarris,  11  Ex.  493,  at  p.  505  to  the  same  effect. 

An  embarrassing  plea  within  the  meaning  of  the  section 
is  one  that  is  at  once  embarrassing  and  irregular,  in- 
formal or  tricky.  If  it  is  a  lawful  plea,  one  regular  in  form, 
it  is  not  embarrassing  merely  because  it  puts  a  plaintiff  to 
a  large  amount  of  difficult,  expensive,  and  needless  proof, 
e.g.,  a  plea  of  never  indebted,  to  a  declaration  for  calls 
by  a  railway  company  setting  out  specifically  and  at 
length  the  Acts  empowering  the  company  to  sue,  and  the 
several  facts  shewing  the  liability  of  the  defendant  as  a 
shareholder:  Wetland  R  W.  Co.  v.  Blake,  6  H.  & N.  410. 

In  Pegg  v.  Nasmith,  28  C.  P.  330 ;  the  Court  struck  out 
a  plea  "  as  wholly  unnecessary  and  only  embarrassing 
the  case/'  and  per  Gwynne,  J.,  at  p.  342,  "  As  the  eighth 
plea  raises  in  substance  precisely  the  same  point  as  the 
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seventh  plea,  upon  which  issue  in  fact  has  been  joined,  I 
think  our  proper  course  is  to  order  it  to  be  expunged." 

Tried  by  the  tests  suggested  by  the  cases  referred  to, 
the  pleas  now  in  question  appear  to  me  to  be  clearly  em- 
barrassing. There  being  already  a  plea  on  the  record  setting 
up  the  defence  of  total  failure  of  consideration,  the  fourth 
and  sixth  pleas  repeat  that  defence,  and  in  addition  set 
up  an  agreement,  not  necessarily,  so  far  as  is  shewn, 
having  any  connection  with  the  notes,  but  an  independent 
agreement  to  deliver  another  engine,  and  averring  a  breach 
of  such  agreement  on  the  plaintiff's  part.  The  allegation 
at  the  end  of  the  pleas  would  almost  seem  to  shew  that 
they  are  intended  as  pleas  of  failure  of  consideration. 
They  are  not  demurrable,  because  they  do  in  fact  contain 
that  defence,  but  if  that  part  of  the  pleas  be  struck  out 
what  remains  is  a  statement  of  a  collateral  agreement 
in  relation  to  the  notes  (if  that  can  be  assumed)  not 
performed.  Jf  it  had  been  carried  out  it  would  have 
been  a  totally  distinct  defence.  Whether  wholly  performed 
or  not  it  is  contended  that  it  may  be  a  defence  if  performed 
by  one  party,  but  even  in  that  view  it  is  a  separate  de- 
fence, and  if  intended  as  such  the  pleas  are  embarrassing 
because  they  contain  more  defences  than  one.  If  not  in- 
tended as  a  separate  defence,  but  merely  as  supporting  the 
defence  of  total  failure  off  consideration,  they  are  embar- 
rassing, for  that  reason,  and  also  because  they  leave  it 
uncertain  whether  the  defendant  relies  upon  them  as 
setting  up  distinct  defences  therein,  or  one  single  defence 
of  failure  of  consideration. 

The  fifth  plea  is  distinctly  objectionable  for  the  reasons 
given  by  the  learned  Judge,  viz.,  that  it  does  not  set  up  a 
total  failure  of  consideration,  but  an  agreement  subsequent 
to  the  original  contract ;  which  does  not  amount  to  a  satis- 
faction, rescission,  exoneration  of  or  substitution  for  the 
original  contract. 

The  defendant  urges  that  from  the  facts  stated  this  may 
be  inferred,  but  we  think  the  plaintiff  is  entitled  to  a 
distinct  averment  in  the  plea  that  the  new  agreement  was 
66 — vol.  xxxi  c.p. 
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taken  in  satisfaction  of  or  in  substitution  for  the  original 
contract,  in  accordance  with  the  well  understood  rules  and 
practice  of  pleading.  Moreover,  as  to  this  plea,  we  cer- 
tainly should  not  interfere  with  the  discretion  of  the 
learned  Judge  in  requiring  the  pleader  to  amend  it,  even 
had  we  been  able  to  see  that  could  be  supported  on  the 
grounds  urged  in  its  favour. 

I  have,  perhaps,  said  more  about  these  pleas  than  their 
intrinsic  demerits  deserve.  They  are  in  advance  of  the 
time.  In  the  new  era  soon  to  be  inaugurated  they  might 
have  met  a  better  fate. 

Rule  discharged,  with  costs  to  be  costs  to  the  plaintiff 
in  any  event  of  the  cause. 

Wilson,  C.  J.,  and  Galt,  J.,  concurred. 


Rule  discharged. 
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The  Provincial  Insurance  Company  v.  Cameron, 
Executrix. 

The  Provincial  Insurance  Company  v.  Cameron. 
The  Provincial  Insurance  Company  v.  Worts. 
The  Provincial  Insurance  Company  v.  Jones. 
The  Provincial  Insurance  Company  v.  Crombie. 
The  Provincial  Insurance  Company  v.  Smith. 
The  Provincial  Insurance  Company  v.  Ellis  (a). 

Company  —Calls  on  stock — Mode  of  making — Powers  of  attorney — Forfeiture 
—Change  of  corporate  name — Advertisements. 

Actions  for  unpaid  calls  on  stock. 

The  shares  held  by  the  defendant  Cameron  in  both  capacities  were  trans- 
ferred under  powers  of  attorney,  which  were  not  produced  :  Held,  that 
there  was  sufficient  evidence  to  shew  the  existence  of  such  powers,  and 
to  let  in  secondary  evidence  thereof,  the  defendant  and  the  testator 
having  fully  admitted  their  liability  as  owners  of  the  shares ;  and 
that  the  evidence  also  shewed  that  there  had  been  no  forfeiture,  as  was 
urged,  of  such  shares,  the  alleged  forfeiture  having  been  conditional 
and  never  completed. 

Held,  also,  that  the  change  in  the  corporate  name  of  the  plaintiffs,  as  set 
out  below,  could  under  the  circumstances  form  no  objection  to  their 
recovery. 

It  was  urged  that  the  shares  of  certain  other  shareholders  had  not  been 
legally  forfeited,  the  directors  under  the  original  charter  not  having  the 
power  to  do  so  :  Held,  that  they  had  such  power ;  but  that  in  any 
event  this  could  not  affect  the  liability  of  these  defendants. 

The  12  Vic.  ch.  157,  sec.  27,  provided  that  five  per  cent,  should  be  paid 
on  each  share  at  the  time  of  subscription,  and  the  remainder  in  such 
instalments  as  the  directors  should  appoint,  provided  that  no  instalment 
should  exceed  ten  per  cent,  upon  such  stock,  or  be  called  for  or  become 
payable  in  less  than  thirty  days  after  public  notice  should  have  been 
given  ' '  in  one  or  more  of  the  several  newspapers  published  in  every 
district  where  stock  may  be  held,  to  that  effect." 

Held,  that  under  this  Act  more  than  one  call  could  be  made  at  the  same 
time,  and  it  was  not  essential  that  thirty  days  should  elapse  between 
the  payment  of  each,  so  long  as  each  call  did  not  exceed  ten  per  cent., 
and  was  made  payable  not  less  than  thirty  days  after  the  publication 
of  the  notice  thereof  :  that  the  resolution  of  directors  and  not  the 
notice  made  the  call ;  and  that  a  variation  in  the  days  of  payment 
between  the  resolution  and  the  notice  invalidated  the  call,  but  not  as 
to  defendant  Cameron  or  her  testator,  who  had  made  payments  on  or 
promised  to  pay  such  calls. 

Held,  also,  that  under  the  said  Act  the  publication  of  notice  in  every 
district  where  stock  was  held  was  not  a  condition  precedent  to  the 
right  of  action  against  shareholders  who  had  been  duly  notified. 

It  was  also  objected  that  the  calls  had  been  rescinded  by  resolutions 
subsequently  passed,  and  set  out  below  ;  but  Held,  that  such  resolutions 
referred  only  to  the  terms  or  time  of  payment. 


(a)  The  cases  against  Cameron,  executrix,  Worts  and  Jones  were  in 
this  Court,  and  those  against  Cameron  personally,  Crombie,  Smith,  and 
Ellis,  in  the  Court  of  Queen's  Bench ;  and,  by  special  arrangement,  Mr. 
Justice  Osler  having  been  concerned  in  some  of  the  cases  while  at  the 
Bar,  his  place  was  taken  by  Armour,  J.,  and  all  the  cases  were  argued  in 
this  Court. 
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Held,  also,  that  upon  the  facts  stated  in  the  case  there  had  been  no  suck 
preference  or  discrimination  between  different  classes  of  shareholders  as 
to  invalidate  the  calls. 

Interest  was  allowed  from  the  time  when  the  last  call  became  due. 

Actions  for  unpaid  calls  on  stock. 

The  action  against  the  first-Darned  defendant  was  brought 
to  recover  the  amount  unpaid  upon  the  shares  of  the 
testator  in  the  capital  stock  of  the  defendants'  company, 
of  which  he  was  the  holder. 

Among  other  pleas  not  now  material  to  be  considered,  the 
defendant  pleaded  that  the  plaintiffs  did  not  give  public 
notice  of  the  calls  sued  for  on  the  stock  in  one  or  more  news- 
papers published  in  every  district  where  the  stock  of  the 
company,  was  held,  as  required  by  the  plaintiffs'  Act  of 
Incorporation. 

The  defendant  also  pleaded  plene  administravit. 

In  the  cases  against  Cameron,  the  above  defendant,  in 
her  own  right,  and  against  Worts,  against  Crombie,  and 
against  Jones,  these  defendants  (omitting  of  course  the  plea 
of  plene  administravit)  pleaded  the  above  defence  as  in  the 
case  against  Cameron,  executrix ;  and  the  further  defence, 
that  by  reason  of  the  respective  neglect  and  refusal  of  each 
to  pay  the  calls  upon  each  of  them  at  the  time  required  by 
law  to  do  so,  the  shares  of  each  of  the  defendants  were  in 
pursuance  of  the  Act  of  Incorporation  of  the  plaintiffs 
declared  by  the  plaintiffs  to  be  forfeited,  and  the  same  then 
became  and  were  forfeited,  of  which  each  of  the  defendants 
then  had  notice,  and  acquiesced  in  the  forfeiture. 

In  the  cases  against  Ellis  and  against  Smith  these  de- 
fendants, in  addition  to  the  pleas  pleaded  by  the  last 
named  defendants,  pleaded  severally  : 

5.  That  after  he  became  indebted  for  the  calls  the  shares 
were  duly  declared  forfeited,  and  the  forfeiture  was  con- 
firmed, and  the  forfeited  shares  were  duly  sold  by  the 
company,  and  they,  the  company,  received  the  money 
produced  by  the  said  sale,  which  was  sufficient  to  pay 
the  said  calls  and  all  arrears  due  on  the  shares. 

7.  That  the  calls  were  not  made  in  pursuance  of  the  Stat- 
utes of  Incorporation  of  the  company,  or  of  any  by-laws 
made  in  pursuance  thereof. 
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8.  That  if  the  calls  were  made,  they  were  not  authorized 
by  the  said  statutes,  or  by  any  by-law  made  in  pursuance 
thereof,  nor  were  the  calls  made  by  competent  persons,  or 
in  the  proper  manner  prescribed  by  the  said  statutes,  or  by 
any  by-law  made  in  pursuance  thereof,  or  for  the  proper 
purposes  provided  for  in  the  said  statutes. 

9.  That  he  received  no  notice  of  calls. 

The  case  against  Worts  was  the  first  one  tried,  before 
Morrison,  J.,  without  a  jury,  at  Toronto,  at  the  Winter 
Assizes  of  1878. 

The  following  evidence  was  given,  which  it  was  after- 
wards agreed  should  apply  to  all  the  other  cases : 

William  Beddome  said  :  "  I  am  engaged  in  the  plaiutiffs' 
company,  and  have  been  for  six  or  seven  years.  I  pro- 
duce the  books  containing  the  resolutions  making  the 
calls  on  the  stock.  All  the  stock  has  been  called  up  by 
various  calls,  some  five  and  some  ten  per  cent.  The  first 
eight  calls  were  $17  a  share.  Each  share  was  $60.  It  was 
originally  $80.  I  point  out  the  resolutions  making  the 
calls  on  stock,"  (put  in).  "  These  are  all  the  resolutions  I 
know  of  in  our  books  in  regard  to  these  calls.  I  identify 
the  advertisements  now  shewn  me  as  those  which  were 
sent  from  the  company  to  the  newspapers  for  publication. 

1st.  Dated  23rd  of  ^August,  1869,  directed  to  the  editor 
of  "  The  Leader,"  Toronto,  to  insert  once.  It  wTas  a  notice 
that  a  call  of  ten  per  cent,  on  the  subscribed  capital  had 
been  made,  and  was  required  to  be  paid  as  follows  :  It  w^as 
then  made  payable  in  eight  portions  on  the  days  mention- 
ed, in  portions  of  1J  per  cent.  each. 

2nd.  Dated  1st  of  December,  1871,  noted  at  the  foot, 
"  Leader,"  one  insertion.  It  was  notice  of  a  call  of  ten  per 
cent,  (to-wit,  £10  upon  every  £100,)  which  had  been 
made  by  the  directors,  payable  on  the  2nd  of  January, 
1872;  and  of  another  ten  per  cent,  on  the  16th  of  the 
same  month ;  and  that  it  was  the  intention  of  the  board  to 
call  up  the  full  amount  of  the  subscribed  stock  by  succes- 
sive calls  of  not  more  than  ten  per  cent.  each. 

3rd.  Dated  12th  of  December,  1871,  with  a  note  at  the 
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foot,  "  Leader,"  once.  It  gave  notice  that  the  board  had 
made  a  call  of  ten  per  cent,  (to- wit,  £10  upon  every  £100,) 
payable  on  the  30th  of  January,  1872,  and  another  call  of 
a  like  amount  on  the  15th  of  February. 

4th.  Dated  17th  of  January,  1872  ;  noted  "  one  inser- 
tion." It  gave  notice  that  a  call  had  been  made  of  ten  per 
cent,  (to-wit,  £10  upon  every  £100,)  on  the  1st  of  March, 
1872,  another  call  of  like  amount  on  the  15th  of  March, 
and  a  call  of  like  amount  on  the  30th  of  March,  and  a 
final  call  of  1J  per  cent,  on  the  15th  of  April;  and  that 
these  were  all  in  addition  to  the  calls  made  upon  the  2nd 
and  16  th  of  Jannary  and  the  1st  and  15th  of  February, 
which  completed  the  calls  in  full  upon  the  company's 
stock. 

"  I  believe  notices  of  these  calls  were  sent  to  the  different 
shareholders." 

Cross-examination  :  "  There  were  several  resolutions  of 
the  board  passed  for  forfeiting  the  shares  of  those  who  had 
not  paid  up.  The  first  one  I  see  in  the  books  is  on  the  15th  of 
July,  1871.  I  do  not  see  any  earlier  than  that.  There 
are  no  names  mentioned  in  the  resolution.  There  is 
another  such  resolution  on  the  24th,  and  one  on  the  8th  of 
May.  I  cannot  say  whether  a  circular  was  sent  to  the 
shareholders  in  accordance  with  the,  resolution  of  the  8th 
of  May.  There  was  another  resolution  passed  in  regard 
to  forfeiture  of  stock  on  the  24th  of  August,  and  another 
on  the  30th  of  October,  1871.  There  is  a  distinct  resolu- 
tion for  each  call.  In  1871  our  proprietors  were  all  over 
the  Province.  The  majority  of  them  lived  outside  of 
Toronto.  I  know  of  some  that  were  living  in  Toronto, 
some  in  Ottawa,  and  some  at  Prescott.  There  is  a  resolu- 
tion in  reference  to  forfeiture  of  stock  on  the  28th  of 
August,  1875.  I  do  not  see  that  anything  was  done  on  it. 
It  was  passed  at  the  annual  general  meeting ;  and  the  re- 
solution was  adopted  by  the  board  on  the  1st  of  Septem- 
ber, 1875.  There  were  three  dividends  after  that.  I 
cannot  say  anything  of  my  own  knowledge  of  the  delivery 
of  the  circulars." 
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John  H.  Beatty,  produced  the  "  Leader "  newspapers 
which  pulished  the  above  four  notices  of  calls. 

Arthur  Harvey  said :  "  I  was  the  general  manager  of 
the  company.  I  commenced  at  the  end  of  1869,  or  be- 
ginning of  1870.  I  am  now  receiver  of  the  company. 
The  notices  were  made  out  and  signed  by  me.  I  directed 
notices  to  be  sent  to  every  shareholder.  I  directed  Mr. 
Hine,  the  assistant-secretary,  to  send  them,  and  believe 
they  were  sent.  The  minutes  of  meetings  were  signed, 
after  being  read,  by  the  person  presiding  at  the  next 
meeting.  There  were  shareholders  in  other  parts  of  the 
country.  Other  newspapers  besides  the  "  Leader"  were  ad- 
vertised in.  I  know  of  advertisements  being  published  in 
Montreal  and  in  Ottawa,  and  think  1  know  of  them  being 
published  in  Kingston  and  Prescott."  (See  evidence  below 
in  case  of  Cameron,  executrix).  "1  wrote  to  the  share- 
holders in  Goderich  and  other  places  to  waive  publication 
in  their  districts.  The  resolutions  which  have  been  pro- 
duced are  the  only  ones  which  I  can  find  relating  to  the 
stock." 

Cross-examination:  "I  have  a  list  of  our  shareholders 
with  their  places  of  residence.  Some  have  died  since 
1871;  and  the  stock  of  some  shareholders  has  been  for- 
feited by  resolutions  of  the  board  at  various  meetings.  The 
capital  stock  has  been  varying  year  by  year.  The  amount 
now  is  about  $180,000.  In  1871  it  was  probably  $400,000. 
On  the  31st  of  August,  1874,  it  was  $361,969.  In  1869  it 
was  about  the  same  as  it  was  in  1871.  I  think  the  original 
stock  was  $2,000,000.  Our  stockholders  live  in  all  places 
from  Goderich  to  Sarnia.  In  Montreal  we  published  in 
'  The  Gazette,'  and  in  Ottawa  in  the  '  Citizen.'  We  con- 
sidered '  The  Leader '  the  official  paper  here.  I  produce 
memoranda  authorizing  the  transmission  of  the  notices. 
I  have  nothing  to  shew  they  refer  to  calls.  We  advertised 
in  the  Brockville  '  Recorder'  occasionally." 

The  evidence  in  the  case  against  Cameron,  executrix, 
was  as  follows,  so  far  as  it  is  material. 

William Beddome  said  :  "  The  resolutions  which  I  referred 
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to  in  my  evidence  in  the  Worts's  case,  cover  the  calls 
made  on  Mr.  M.  C.  Cameron's  stock.  I  knew  Mr.  Cameron 
resided  in  Ottawa;  I  believe  Miss  Cameron  resided  there 
also.  The  list  of  the  31st  of  December,  1869,  is  a  list  of 
the  stockholders  at  that  date,  and  of  their  places  of  resi- 
dence. It  was  upon  those  named  in  the  list  the  calls  be- 
fore mentioned  were  made.  I  do  not  know  that  the  notice 
of  calls  was  published  in  all  these  places  in  which  the 
stockholders  resided  of  my  own  knowledge." 

Arthur  Harvey  said,  in  addition  to  what  he  had  said  in 
the  other  case  :  "  We  did  not  advertise  in  every  place  that 
is  set  opposite  the  names  of  shareholders  in  the  list  you 
shew  me.  I  am  not  in  a  position  to  produce  papers  to  shew 
that  these  advertisements  were  inserted  in  Ottawa,  Mon- 
treal, Prescott,  and  Toronto.  I  ordered  these,  and  in 
Goderich  also.  On  the  28th  of  August,  1875,  there  is  a 
resolution  forfeiting  a  number  of  shares.  The  manager 
was  instructed  by  it  to  draw  at  sixty  days'  date  upon  the 
named  shareholders,  and  to  notify  them  that  unless  the 
drafts  werj  accepted  and  paid  at  maturity  the  forfeiture 
of  their  stock,  that  day  conditionally  made,  would  be  ac- 
complished by  entry  in  the  books  of  account.  Mr.  Cameron 
was  one  of  those  names  (a) .  The  stock  was  not  written  off  in 
the  books  ;  the  resolution  provides  for  that."  Q.  "  Your 
letter  of  the  28th  of  August,  1875,  says  that  the  stock 
was  forfeited  but  might  be  restored.  Was  that  stock  for- 
feited ?"  A.  "  I  say  no.  It  was  never  forfeited  on  the 
books.  The  forfeiture  was  conditional,  and  the  completion 
was  to  be  on  the  books  of  account,  and  there  was  nothing 
done.  I  had  no  authority  to  forfeit  stock  except  on  the 
resolution  of  the  company.  There  was  to  be  an  amount 
paid  up  that  would  equal  thirty  shares.  Thejintention 
was  not  with  respect  to  those  that  held  more  but  those 
that  held  less.    It  was  thought  that  those  who  held  more 

(a). — The  resolution  included  also  the  name  of  Miss  C  0.  Cameron  who 
was  a  party  in  one  of  these  suits,  and  who  had  pleaded  the  forfeiture.  In 
the  suit  against  her  as  executrix  the  forfeiture  had  not  been  pleaded.  The 
other  five  defendants  were  named  in  the  resolution,  but  they  were  not  to 
have  their  stock  forfeited,  but  to  be  sued  for  payment  of  it. 


PEOVINCIAL  INS.  CO.  V.  CAMERON. 


529 


than  thirty  shares  would  not  be  able  to  pay  readily  ;  and 
an  amount  equal  to  thirty  shares  was  to  be  distributed 
over  the*  whole  of  the  shares  that  they  held  ;  so  that  a  per- 
son holding  fifty  shares  was  not  called  upon  to  pay  more 
than  a  person  holding  thirty-one  shares." 

A  good  deal  of  evidence  was  here  given  as  to  Miss  Cam- 
eron's personal  shares,  and  the  state  of  her  account.  The 
result  of  which  was,  that  with  regard  to  the  thirty 
shares  already  referred  to  in  the  resolution  of  the  com- 
pany, Mr.  Harvey  on  the  28th  of  August,  1875,  drew  upon 
her  for  $1,246.51  at  sixty  days,  which  she  accepted  but 
did  not  pay ;  and  on  the  4th  of  November,  1875,  Mr.  Har- 
vey again  drew  upon  her  at  thirty  days  for  $1,247.91, 
which  Malcolm  Cameron,  her  father,  appeared  as  her  attor- 
ney to  have  accepted  for  her,  and  which  she  did  not  pay. 

With  the  draft  of  the  28th  of  August,  1875,  Mr.  Harvey 
wrote  to  Miss  Cameron  a  letter  of  the  same  date,  as  fol- 
lows :  "  I  have  been  instructed  by  my  directors  to  say  that 
the  payment  in  full  of  a  sixty  day  draft  for  $1,246.51, 
which  draft  has  been  this  day  sent  forward,  will  be  neces- 
sary to  restore  to  you  the  stock  you  hold  in  the  Provincial 
Insurance  Company,  which  has  just  been  forfeited  by  the 
board.  The  amount  is  that  necessary  to  complete  the 
payment  in  full  of  thirty  shares.  The  above  is  in  terms 
of  the  resolution  of  the  shareholders,  passed  at  the  last 
annual  meeting," 

Mr.  Harvey's  examination  was  continued.  He  said :  "  In 
my  letter  of  the  28th  of  August,  1875,  I  refer  to  the  draft 
of  $1,246.51,  as  being  necessary  to  restore  to  you  the 
stock  which  you  held  (hold  ?)  in  the  company,  which  has 
just  been  forfeited  by  the  board.  Her  stock  was  never  for- 
feited by  any  entry  on  the  books  of  account."  By  defendant's 
counsel — Q.  "Does  your  letter  state  a  fact  or  does  it  not?" 
A.  "  There  is  the  letter.  Q.  "You  say  in  the  letter  the  stock 
has  just  been  forfeited.  Does  that  letter  state  a  fact  or  does  it 
not  ?"  A.  "  I  think  that  letter  states  the  fact."  Q.  "  If  Miss 
Cameron  had  accepted  and  paid  that  draft  nothing  would 
have  been  paid  on  the  (remaining)  forty-five  shares  ?" 
67 — vol.  xxxi  c.p. 
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A.  "  There  would  have  remained  paid  on  them  up  to  the 
eighth  call  inclusive." 

William  Beddome,  recalled.  Cross-examination  :  "  I  al- 
ways sent  the  accounts  to  Miss  Cameron.  They  were  not 
addressed  in  an  envelope  to  the  Hon.  M.  Cameron.  Between 
1872  and  now  I  have  sent  several  statements  addressed 
to  her  at  Ottawa.  I  sent  them  addressed  to  her.  This  is 
a  copy  of  the  statement  I  sent  to  her  on  the  3rd  of  May, 
1876.  I  am  positive  that  in  May,  1876,  I  addressed  an 
envelope  to  Miss  Cameron.  I  was  very  careful  in  address- 
ing her.  The  last  I  believe  I  sent  to  her  was  a  statement 
of  both  accounts  sent  to  her  personlly  after  the  death  of 
Mr.  Cameron." 

The  resolutions  said  to  have  been  filed  were  not  among 
the  exhibits,  but  the  following  copies  were  made  from  the 
brief  of  the  defendant's  counsel,  Mr.  Bethune. 

Resolution  of  31st  of  August,  1874.    "  Annual  Meeting. 

"  That  it  be  an  instruction  to  the  directors  that  imme- 
diate steps  be  taxen  to  enforce  the  payment  of  any  unpaid 
parts  of  the  eighth  call.  That  shareholders  holding  stock 
to  the  extent  of  thirty  shares  or  under,  be  required  to  pay 
such  stock  in  full  by  the  first  day  of  January  next.  That 
holders  of  stock  beyond  thirty  shares  may  be  given  such 
time  for  paying  such  additional  shares  as  the  directors 
may  determine.  That  in  obtaining  payments  they  may 
make  such  arrangements  as  to  the  mode  of  payment  as 
they  may  think  proper :  and  that  in  any  case  in  which 
they  may  deem  it  advisable,  they  may  forfeit  stock  instead 
of  enforcing  payment,  but  that  in  all  cases  payment  or 
forfeiture  must  be  decided  on  before  the  1st  of  January 
next.  And  that  all  previous  resolutions  in  reference  to 
stock  be  rescinded,  saving  to  the  directors  the  right  to  deal 
with  any  special  cases  as  they  may  deem  just." 

Resolution  of  the  Board,  28th  of  September,  1874 : 

"  That  the  stock  account  of  each  director  whose  stock  is 
not  paid  in  full  be  made  up  and  sent  to  him  as  soon  as 
possible,  with  a  cop}^  of  the  resolution  relating  to  stock 
passed  at  the  last  annual  meeting,  and  that  all  share- 
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holders  be  informed  that  their  stock  to  the  extent  of 
thirty  shares  must  be  paid  in  full,  and  arrangements  made 
for  the  payment  of  any  stock  beyond  thirty  shares  by  the 
31st  day  of  December  next. 

Resolution  of  Board  4th  of  January,  1875  : 
"  The  board  met  to  revise  the  stock  list,  and  for  consid- 
eration of  dividend  ;  and  it  was  ordered  : 

"  The  stock  of  the  following  shareholders  be  forfeited  for 
the  nonpayment  of  the  calls  on  their  stock  from  the  9th  to 
to  the  16th."  Naming  twenty  persons,  but  none  of  the 
defendants. 

"  That  all  stockholders  holding  thirty  shares  or  under 
be  required  to  pay  up  their  stock  in  full,  and  that  any 
shareholder  holding  more  than  thirty  shares  shall  be  per- 
mitted to  give  his  notes  payable  on  demand,  with  interest 
at  seven  per  cent,  from  1st  of  January  instant,  for  the 
whole  of  his  stock  unpaid,  so  that  such  stock  be  paid  in 
full ;  but  no  portion  of  any  stock  for  which  such  note  is 
given  shall  be  transferred  without  the  consent  of  the 
board  until  such  note  is  paid,  except  such  part  thereof 
as  may  at  any  time  be  paid  in  full;  and  any  shareholder 
coming  into  this  arrangement  shall  be  required  to  sign  a 
memorandum  to  this  effect,  and,  any  one  not  coming  into  it 
shall  be  required  to  pay  in  full." 

Resolution  of  Board  28th  of  August,  1875  : 
"  The  stock  list  was  considered,  and  it  was  ordered  that 
the  following  shareholders  be  notified  that  their  stock 
was  forfeited  in  accordance  with  a  resolution  of  the  share- 
holders." Naming  fourteen  persons,  but  none  of  the  de- 
fendants. 

"  The  manager  was  instructed  to  draw  at  sixty  days 
date  upon  the  following  shareholders  for  the  sums  men- 
tioned before,  and  to  inform  them  that  unless  the  said 
drafts  were  accepted  and  paid  at  maturity,  the  forfeiture 
of  their  stock  this  day  conditionally  made  would  be  com- 
pleted by  entry  on  the  books  of  account,  namely  : 

Miss  Christina  Cameron,  $534.34. 

Hon.  M.  Cameron,  $1,462.50,"  and  two  others,  not  of  the 
other  defendants. 
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"The  following  shareholders  were  to  be  notified  that 
payment  of  their  stocks  would  be  enforced  by  legal  means 
unless  forthwith  settled  for,  viz. : 


"  E.  Crombie   40  shares. 

"J.  E.  Ellis    25 

"E.  C.  Jones   20 

"A.  M.  Smith   87 

"J.  G.  Worts...   60 


And  two  others  not  sued  by  the  company. 

Verdicts  were  entered  in  all  of  the  cases  for  the  defen- 
dants. They  were  tried  without  juries.  The  verdicts 
were  not  given  until  the  16th  of  November,  1880. 

In  Michaelmas  Term,  November  25,  1880,  Robinson, 
Q.C.,  obtained  a  rule  in  each  case  on  behalf  of  the  plain- 
tiffs, calling  upon  each  defendant  to  shew  cause  why  the 
verdict  for  her  or  for  him  should  not  be  set  aside,  and  a 
verdict  be  entered  for  the  plaintiffs,  pursuant  to  the  Com- 
mon Law  Procedure  Act,  for  such  sum  as  the  Court  should 
think  fit. 

During  the  same  term,  February  14, 1881,  Bethune,  Q.C., 
shewed  cause  for  the  defendant  Cameron,  as  executrix,  and 
in  her  own  right,  and  with  him,  Biggar  for  the  defendant 
Worts,  and  Tilt  for  the  defendant  Smith.  The  calls 
were  not  made  as  the  12  Vic,  ch.  167,  sec.  27,  required. 
The  calls,  not  exceeding  ten  per  cent.,  were  not  to  become 
payable  in  less  than  thirty  days  after  public  notice  had 
been  given  in  one  or  more  of  the  several  newspapers 
published  in  every  district  where  stock  was  held.  It  is 
not  contended  by  the  plaintiffs  that  such  public  notice 
was  given.  That  is  the  language  of  the  Act,  and  it 
must  be  shewn  to  have  been  complied  with.  Public 
notices  were  proved  to  have  been  published  in  a 
Toronto  paper ;  and  the  manager  of  the  company  said  he 
had  directed  notices  to  be  published  in  Montreal,  Kingston, 
Prescott,  Brockville,  Goderich,  Ottawa,  and,  it  may  be,  in 
some  other  places  ;  but  there  were  places  or  districts — 
which  is  the  word  used  in  the  Statute,  the  Act  of  incor- 
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poration  having  been  passed  in  the  same  session  in  which 
districts  were  changed  into  counties — in  which  such  notice 
was  not  given.    The  Statute  requires  it  in  order  that 
every  shareholder  may  be  called  upon  to  contribute  his 
proportion,  and  that  some  only  of  the  shareholders  should 
not  be  made  to  pay.    The  proof  of  such  public  notice 
rested  upon  the  plaintiffs,  and  section  twenty-eight  does 
not  make  any  change  of  the  proof  to  be  given  where  calls 
are  sued  for.    However  that  may  be,  the  defendants  have 
shewn  affirmatively  that  public  notice  of  the  calls  was  not 
made  in  every  district  where  stock  was  held.  The  transfers 
of  stock,  which  took  place  under  powers  of  attorney,  as  it 
was  said,  were  not  produced.    The  powers  of  attorney 
were  not  produced  and  sufficient  evidence  of  their  existence 
and  loss  was  not  given  to  let  in  the  secondary  evidence 
upon  which  such  transfers  by  power  of  attorney  alone 
rested.    Several  of  the  resolutions  of  the  company  and  of 
the  directors  in  making   these  calls  have  discriminated 
between  those  who  held  not  more  than  twenty  or  not  more 
than  thirty  shares,  and  those  who  had  a  greater  number,  by 
requiring  the  former  to  pay  up  their  shares  in  full,  while 
easier  terms  for  payment  were  given  to  the  latter  class. 
(See  exhibit  A,  dated  22nd  of  November,  1871,  being 
a   letter    of    the   manager   to   the    respective  share- 
holders;  and   the    resolutions   dated   respectively  31st 
of  August,  1874,  28th  of  September,  1874,  and  4th  of 
January,  1875).    That  discrimination  it  was  beyond  the 
powers  of  the  directors  to  make.    The  result  is,  that  the 
whole  of  the  calls  which  are  now  sued  for  were  unautho- 
rizedly  made.    Preston  v.  Grand  Collier  Dock  Co.,  11  Sim. 
327.   The  calls  now  sued  for  were  made  under  the  resolutions 
adopted  in  1871.    The  shareholders'  meeting  of  the  31st 
of  August,  1874,  rescinded  the  resolutions  under  which 
the  calls  were  made.    The  directors'  resolution  of  the  28th 
of  September,  1874,  was  an  action  taken  upon  the  share- 
holders' resolution ;  and  the  effect  of  that  rescission  was  to 
do  away  with  the  calls  which  had  been  made  upon  the 
resolutions  which  were  rescinded,  and  no  new  calls  have 
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since  been  made.  Forfeiture  of  shares  could  not  be  made 
by  the  directors  until  the  38  Vic.  ch.  82,  sec.  7  0  1).  Under 
the  original  Act  the  shareholders  only  could  forfeit.  In  no 
event  can  interest  be  allowed,  as  it  is  not  claimed  in  the 
particulars,  and  the  declaration  will  not  cover  it. 

Snelling  shewed  cause  for  the  defendant  Ellis.  The 
change  of  name  of  the  company  was  a  very  material  circum- 
stance: Cornish  Silver  Mining  Co.  v.  Bull,  21  Grant  592. 
There  .should,  under  sec.  27,  of  12  Vic.  ch.  167?  have  been 
thirty  days  between  each  call,  and  between  the  clays  appoint- 
ed for  their  respective  payment :  Lindley  on  Partnership, 
3rd  ed.,  652  ;  Stratford  and  Moreton  R.  W«  Co.,  v.  StraM- 
on,  2  B.  &  Ad.  510.  If  a  bad  call  be  made,  it  should  be 
rescinded  before  a  new  call  is  made :  W elland  R.  W.  Co.  v. 
Blake,  6  H.  &  N.  410.  By  resolution  of  the  board  of  the 
27th  of  November,  1871,  the  directors  called  in  ten  per 
cent,  on  the  2nd  of  January.  1872,  and  ten  per  cent, 
on  the  15th  of  January,  1872.  By  resolution  of  the  4th 
of  December,  1871,  the  directors  called  in  ten  per 
cent,  on  the  1st  of  February,  1872.  By  resolution  of 
the  9th  of  June,  1871.  they  called  in  ten  per  cent,  on  the 
15th  of  February,  1872.  By  resolution  of  the  18th  of 
December,  1871,  they  called  in  ten  per  cent,  on  the  1st  of 
March,  1872.    By  resolution  of  the  26th  of  December, 

1871,  they  called  in  ten  per  cent*  on  the  15th  of  March, 

1872.  By  resolution  of  the  2nd  of  January,  1872,  they 
called  in  ten  per  cent  on  the  30th  of  March,  1872 ;  and  by 
resolution  of  the  8th  of  March,  1872,  they  called  in  $3  per 
share  on  the  15th  of  April,  1872,  being  the  call  in  full. 
While  the  resolution  made  a  call  payable  on  the  15th  of 
January,  the  public  notice  of  it  made  it  payable  on  the 
16th  of  January ;  and  while  the  resolution  made  a  call 
payable  on  the  1st  of  February,  1872,  the  public  notice 
made  it  payable  on  the  30th  of  January,  1872;  and  these 
calls  were,  therefore,  not  sustainable  :  Lindley  on  Partner- 
ship, 3rd  ed.,  650-3.  If  the  shares  of  those  which 
have  been  treated  as  forfeited  have  not  been  legally  for- 
feited, it  must  affect  the  rights  and  liabilities  of  those  who 
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are  now  called  upon  for  payment.  The  advertisements 
of  calls  should  have  been  made  in  every  district  or  county 
in  which  any  stock  of  the  company  was  held,  and  that 
has  not  been  done.  He  referred  also  to  Toronto  Gas  Go. 
v.  Russell,  6  U.  C.  R.  507 ;  Great  Northern  R.  W.  Go.  v. 
Kennedy,  6  R  W.  Ca.  5,  4  Ex.  417.  All  the  calls  made 
in  1871  have  been  rescinded  by  the  action  taken  in 
1874,  as  just  argued  by  Mr.  Bethune. 

Worrell  shewed  cause  for  Crombie- 

Jones  shewed  cause  in  person. 

They  relied  on  the  same  grounds  as  taken  above. 

Robinson,  Q.  C,  and  Huson  Murray,  contra.  The 
change  of  name  of  the  company,  and  that  the  defendants 
were  discharged  by  the  company  forfeiting  their  stock, 
were  the  objections  chiefly  relied  upon  at  the  trial.  Worts 
was  the  only  original  shareholder.  The  other  defendants 
held  by  transfers.  The  powers  of  attorney  were  duly 
proved,  and  so  the  learned  Judge  found.  As  to  the  con- 
tention that  there  must  be  a  newspaper  advertisement  of 
every  call  in  every  district  "  where  stocks  may  be  held.'* 
before  the  call  can  be  enforced  by  right  of  forfeiture,  or  by 
suit,  the  argument,  to  say  the  least  of  it,  is  very  unreason- 
able. If  that  be  the  case  the  company  must  be  equally 
bound  to  know  or  to  observe  every  change  of  residence 
made  by  every  one  of  their  stockholders,  and  with  all  their 
diligence  they  might  not  be  able  to  discover  the  fact.  So 
a  party  might  waive  publication  of  the  calls  in  his  district, 
and  if  he  were  the  only  shareholder  in  that  district  what 
right  would  the  other  shareholders  in  different  districts 
have  to  set  up  for  him  the  defence  which  he  had  waived  ? 
Newry  and  Ennisldllen  R.  W.  Co.  v.  Edmunds,  2  Ex.  118. 
As  to  the  difference  of  dates  in  the  cases  pointed  out,  they 
referred  to  Lindley  on  Partnership,  3rd  ed.,  650,  et  seq. ; 
Great  North  of  England,  R.  W.  Co.  v.  Biddulph,  7  M. 
&  W.  243  ;  Sheffield,  Ashton  under  Lyne  and  Manchester 
R.  W.  Co.  v.  Woodcock,  7  M.  &  W.  574.  It  was  proved 
by  Mr.  Harvey  that  the  practice  of  the  company  was 
upon  every  call  made  to  send  a  notice  of  it  to  each 
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of  their  shareholders,  and  he  believed  it  was  always 
done.  It  may  be  convenient  for  the  shareholders  that  the 
calls  should  not  be  made  nearer  one  to  the  other  than 
30  days,  but  the  statute  does  not  require  that  there  should 
be  any  such  interval  of  time  between  the  calls.  The  calls 
made  in  1871,  and  the  resolutions  under  which  they  were 
made,  it  is  said,  were  put  an  end  to  at  the  shareholders' 
meeting  on  the  31st  of  August  1874,  and  by  the  resolution 
of  the  directors  founded  upon  it  of  the  28th  of  September 
1874.  The  chief  effect  of  the  resolution  passed  at  the  annual 
meeting  was  that  the  directors  should  enforce  payment  of 
calls  or  forfeit  the  stock  by  the  end  of  the  year.  It  did 
not  contemplate  the  making  of  any  new  calls,  and  it  could 
not  propose  to  abandon  the  calls  which  had  been  made, 
because  the  special  arrangement  authorized  to  be  made 
with  the  respective  shareholders  could  not  have  been  given 
effect  to.  That  resolution  treated  the  shares  as  being  all 
then  due  under  the  calls  which  had  theretofore  been  made. 
Then  it  is  said  the  resolutions  discriminated  between 
the  smaller  and  the  larger  shareholders.  The  manager's 
letter  of  the  22nd  November  1871  does  nothing  of  itself; 
it  says  what  may  be  done.  The  earlier  resolutions  of 
1874  and  1875  provide  only  for  the  manner  of  payment, 
which  must  mean  when  the  calls  were  made  and  after 
they  were  due,  and  the  discrimination  is  of  no  consquence. 
They  referred  to  Lindley  on  Partnership,  3rd  ed.,  650. 
There  is  nothing  in  the  objection  to  the  forfeiture  of  the 
shares  which  the  directors  assumed  to  forfeit.  They  were 
either  regularly  forfeited  or  they  were  not.  If  they  were 
not  the  holders  of  them  are  still  members  and  may  be  called 
upon  for  payment.  They  referred  further  to  Kingston 
Street  B.  W.  Co.  v.  Foster,  44  U.  C.  R  552  ;  London  Gas  Go. 
v.  Gampbell,  14  U.  C.  R  143  ;  Provincial  Ins.  Co.  of  Canada 
v.  Shaw,  19  U.  C.  R  533  ;  Lindley  on  Partnership,  3rd  ed., 
765-6,  1452-6  ;  Thompson  on  Liability  of  Shareholders,  sec. 
6,  162,  3,  4.  Interest  should  be  allowed.  As  to  Miss 
Cameron,  she  gave  drafts  after  all  the  alleged  irregularities 
took  place,  and  she  cannot  take  advantage  of  them.  In 
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the  action  against  her  as  executrix,  the  testator  made  pay- 
ments upon  his  stock  and  upon  the  calls  and  acknowledged 
his  liability  for  them,  and  promised  payment.  Mr.  Crombie 
also  paid  so  much  on  account  in  1871  upon  his  stock. 

March  11,  1881.  Wilson,  C.  J. — The  matters  which 
have  been  discussed  before  us  raise  the  following  ques- 
tions : 

1.  In  those  cases  in  which  a  transfer  of  shares  was 
accepted  for  these  defendants  under  powers  of  attorney : 
Was  the  fact  of  there  having  been  such  powers  sufficiently 
proved  ?  And  was  the  evidence  given  at  the  trials  suffi- 
cient on  the  non-production  of  such  powers  to  let  in 
secondary  evidence  of  them  ? 

2.  Does  the  fact  of  the  name  of  the  plaintiffs  having 
been  changed  from  its  original  name  of  "The  Provincial 
Mutual  and  General  Insurance  Company,"  by  the  12  Vic. 
ch.  167,  to  the  name  of  "The  Provincial  Insurance  Com- 
pany of  Toronto,"  by  the  16  Vic.  ch.  69,  and  afterwards 
to  the  name  of  "  The  Provincial  Insurance  Company  of 
Canada,"  its  present  designation,  by  the  22  Vic.  ch.  62, 
sec.  5,  make  any  difference  in  the  right  of  the  company 
to  maintain  these  actions  in  like  manner  as  if  the  name 
had  not  been  changed  ? 

3.  Were  the  shares  of  such  holders  of  stock  whose  shares 
the  directors  assumed  to  forfeit  legally  forfeited  or  not, 
and  had  the  directors  under  the  original  Act  the  power  to 
forfeit  ? 

4  Were  the  shares  of  Miss  Cameron,  so  far  as  regards 
the  suit  against  her  in  her  own  right,  forfeited  ? 

5.  Were  the  shares  of  her  testator  in  the  suit  against 
her  as  his  executrix  forfeited  ? 

6.  Were  the  calls  made  in  1871  and  1872  legally  made  ? 
(a).  Could  more  than  one  call  be  made  legally  at  one 

time  ? 

(6).  Could  any  of  the  instalments  upon  the  stock  be 
called  for  in  less  than  thirty  days  from  the  time  of  the 
next  preceding  call  ? 
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(c).  Or  be  made  payble  in  less  than  thirty  clays  from  the 
time  the  next  preceding  call  was  payable  ? 

7.  Was  it  obligatory  upon  the  company  to  give  public 
notice  of  each  call  so  made  in  one  or  more  of  the  several 
newspapers  published  in  every  district  where  stock  was 
(may  be)  held  before  suing  any  of  the  shareholders  who 
had  received  such  public  notice  by  publication  of  the  call 
in  a  newspaper  or  newspapers  published  in  his  or  their 
district  or  districts  ? 

8.  What  is  the  effect  of  the  variation  of  the  days  of  pay- 
ment of  the  two  calls  before  mentioned  between  the  reso- 
lutions and  the  public  notices  in  the  newspapers  ? 

9.  Were  the  resolutions  of  1871  and  1872,  under  which 
the  calls  now  sued  on  were  made,  rescinded  by  the  resolu- 
tions of  the  31st  of  August,  1874,  and  the  28th  of  Septem- 
ber, 1874,  or  by  either  of  them,  or  by  any  of  the  other 
resolutions  ;  and  if  rescinded  what  effect  had  the  rescis- 
sion ? 

10.  Are  the  resolutions  which  make  a  difference  between 
those  shareholders  who  held  not  more  than  twenty  or  not 
more  than  thirty  shares,  and  those  who  held  a  greater 
number,  as  to  time  ory  manner  of  payment,  or  otherwise, 
valid  or  invalid  ? 

We  believe  that  these  questions  cover  the  whole  ground 
taken  on  the  argument. 

1.  We  think  the  fact  of  there  having  been  such  powers 
of  attorney  was  fully  proved,  and  also  that  such  evidence 
was  given  excusing  their  non-production  which  properly 
let  in  secondary  evidence  concerning  them. 

These  powers  relate  to  the  stock  only  which  was  held 
by  Miss  Cameron  in  her  own  right  and  by  her  testator. 
As  to  her  own  stock,  she  gave  her  draft  on  the  23rd  of 
July,  1874,  for  the  full  amount  of  her  seventy-five  shares 
to  the  company  ;  and  she  wrote  two  years  afterwards  con- 
cerning the  shares,  and  an  account  was  transmitted  to  her 
from  the  plaintiffs,  specifying  the  number  of  shares ; 
so  that  there  is  no  doubt  she  fully  accepted  and  ratified 
everything  which  had  been  done  for  her  with  respect  to 
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the  shares  transferred  to  her  under  power  of  attorney. 
And  as  to  the  testator's  shares,  although  the  evidence  is 
not  so  strong  as  to  his  confirmatory  acts  of  what  had  been 
done  for  him  under  powers  of  attorney,  it  was  and  is  quite 
sufficient  to  shew  he  knew  all  that  had  been  done  for  him 
and  approved  of  it,  and  promissed  to  pay  off  his  whole 
liability  upon  the  full  number  of  shares  which  stand  in 
his  name. 

2.  The  change  of  name  of  the  company  under  the  pro- 
visions of  the  statutes  making  the  change,  has  not  made 
the  least  difference  in  the  plaintiff's  rights  in  any  respect, 
and  Mr.  Bethune  did  not  rely  upon  it. 

The  case  which  Mr.  Snelling  referred  to  of  the  Cornish 
Silver  Mining  Co.  v.  Bull,  21  Grant  592,  is  just  the  oppo- 
site of  this  case,  for  there  the  company  was  suing  not  in 
their  corporate  name. 

3.  The  answer  of  Mr.  Robinson  as  to  the  assumed  for- 
feiture of  the  shareholders  not  parties  to  these  suits,  is 
quite  conclusive.  There  has  either  been  a  forfeiture  or  there 
has  not.  If  there  has  been  it  cannot  affect  these  defen- 
dants ;  if  there  has  not,  it  still  cannot  affect  them,  because 
such  other  persons  must  still  be  liable  as  members ;  and  if  they 
-are  liable  the  defendants  must  nevertheless  pay  their  own 
debts. 

But  it  was  said  the  directors  could  not  under  the  original 
Act  forfeit  the  shares,  and  that  they  only  obtained  the 
power  by  the  38  Vic.  ch.  82,  sec.  7,  D. 

We  think  sections  27  and  28  of  the  original  Act  shew 
quite  plainly  the  directors  had  the  power  to  forfeit  the 
shares  as  well  as  to  enforce  payment  of  them.  But  if  they 
had  not  the  defendants  would  be  in  the  like  position  they 
were  in  before ;  that  is.  whether  there  was  a  legal  forfeiture 
of  other  shares  or  not  it  did  not  in  any  kind  of  way  affect 
them. 

4.  As  to  the  shares  of  Miss  Cameron  which  she  held  in 
her  own  right,  were  they  forfeited  ? 

It  appears  by  the  resolution  of  the  directors  of  the  28th 
of  August,  1875,  that  the  manager  was  instructed  to  draw 
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at  sixty  days  date  upon  certain  shareholders,  Miss  Cam- 
eron being  one,  "  for  the  sums  mentioned  before."  These 
sums  it  was  said  meant  for  the  arrears  due  upon  the  thirty 
shares ;  and  he  was  to  inform  such  persons  that  unless  the 
drafts  were  accepted  and  paid  at  maturity,  "  the  forfeiture 
of  their  stock  this  day  conditionally  made  would  be  com- 
pleted by  entiy  on  the  books  of  account."  A  draft  of  that 
date  at  sixty  clays  was  accordingly  drawn  upon  Miss 
Cameron  for  $1246.51,  and  accepted  by  her,  but  was  not 
paid.  Accompanying  the  draft  was  the  manager's  letter  of 
the  same  date  to  Miss  Cameron,  saying  that  payment  of  the 
draft  "  will  be  necessary  to  restore  to  you  the  stock  you 
hold,  which  has  been  forfeited  by  the  board."  And  it  is 
that  letter  which  has  occasioned  the  question. 

On  the  2nd  of  November,  1875,  the  Hon.  Malcolm 
Cameron,  the  father  of  Miss  Cameron,  wrote  to  the  mana- 
ger to  "draw  for  the  $1,246,  again  at  thirty  days,  payable 
here."  And  the  manager  did  so,  which  latter  draft  was 
for  $1,247.91,  and  it  was  accepted  by  Miss  Cameron  by 
her  attorney  Malcolm  Cameron,  but  was  not  paid. 

On  the  3rd  of  May,  1876,  the  company  sent  an  account 
to  Miss  Cameron  treating  her  still  as  the  proprietor  of 
the  whole  seventy-five  shares.  In  her  letter  of  the  16th 
of  May,  1876,  she  wrote  the  manager  to  send  her  "  a 
memorandum  of  the  number  and  position  of  the  shares 
both  in  my  father's  name  and  in  mine." 

On  the  18th  of  May,  1876,  she  wrote  again.  "Also 
oblige  me  with  a  memorandum  of  shares  standing  in  my 
own  name  (75  I  think),  stating  whether  any  calls  remain 
unpaid.  I  understood  them  to  be  fully  paid  up,  but  I  am 
not  certain,  as  I  have  had  no  opportunity  of  looking  into 
my  father's  papers  relating  to  the  business." 

And  on  the  24th  of  June,  1876,  after  her  father's  death, 
she  wrote  saying  she  had  received  the  manager's  letters, 
"  addressed  severally  to  my  father's  executors  and  myself, 
enquiring  what  amount  can  be  paid  on  the  stock,  and 
what  security  can  be  made  over  for  the  balance.  As  I  am 
the  sole  devisee  and  sole  executrix  of  my  father's  will,  one 
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reply  will  suffice  for  both."  She  mentions  the  position 
affairs  are  in,  and  says,  "  under  the  circumstances  I  cannot 
say  when,  if  ever,  I  might  be  able  to  pay  the  calls  due. 
Although  the  directors  have  an  undoubted  legal  right  to 
forfeit  all  our  shares,  I  cannot  believe  that  they  will  exer- 
cise that  power  in  my  case  after  the  great  consideration 
they  have  always  shewn  to  my  father  in  the  matter.  I  even 
hope  that  they  will  allow  the  cash  paid  in  to  be  converted 
into  fully  paid  up  shares,  as  though  my  father  had  in  the 
first  instance  only  subscribed  for  the  number  that  the 
amount  would  have  paid  in  full,  and  so,  without  any  loss 
to  the  company,  relieve  me  of  very  serious  embarrassment 
in  my  new  and  trying  position." 

The  resolution  appears  to  have  made  the  forfeiture  con- 
ditional in  case  the  party  did  not  accept  and  pay  the 
draft  at  maturity,  and  if  default  were  made  the  forfeiture 
"  would  be  completed  by  entry  in  the  books  of  account." 
Miss  Cameron  made  default,  but  no  entry  was  made  of 
any  forfeiture  in  the  books  of  account.  On  the  contrary 
the  directors  gave  time  to  Miss  Cameron,  and  never  com- 
pleted the  threatened  or  conditional  forfeiture.  When 
the  manager  wrote  on  the  28th  of  August,  1875,  to  Miss 
Cameron  that  it  would  be  necessary  for  her  to  accept  the 
draft  in  order  "to  restore  to  you  the  stock  you  hold 
which  has  been  forfeited  by  the  board,"  he  was  not  writing 
quite  correctly.  The  stock  was  in  one  sense  forfeited,  not 
absolutely,  but  conditionally  only,  and  that  he  should 
have  told  her.  But  the  whole  of  the  latter  correspondence 
shews  that  the  board  never  completed  any  act  of  for- 
feiture. Miss  Cameron  very  strongly  desired  the  power 
should  not  be  exercised  against  her. 

Under  the  circumstances  we  are  of  opinion  there  was 
no  forfeiture  made  of  these  shares. 

5.  As  to  the  shares  of  the  testator  of  Miss  Cameron  in 
the  action  against  her  as  executrix,  the  like  answer  in  most 
respects  we  have  given  to  Miss  Cameron's  own  personal 
shares,  will  apply  to  those  which  she  is  sued  upon  as  ex- 
ecutrix, and  with  respect  to  them  also  there  was  no  for- 
feiture. 
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6.  As  to  the  question  whether  the  calls  made  in  1871 
and  1872  were  legally  made  or  not. 

The  legislation  on  the  subject  is  as  follows :  12  Yic.  eh- 
167  enacted,  sec.  27,  "  That  five  per  cent,  on  each  share  of 
the  proprietary  stock  shall  be  paid  at  the  time  of  subscrib- 
ing thereto,  and  the  remainder  shall  be  paid  in  such  in- 
stalments as  the  directors  for  the  time  being  shall  appoint : 
Provided,  that  no  instalment  shall  exceed  ten  per  cent, 
upon  the  capital  stock,  or  be  called  for  or  become  payable 
in  less  than  thirty  days  after  public  notice  shall  have  been 
given  in  one  or  more  of  the  several  newspapers  pub- 
lished in  every  district  where  stock  may  be  held  to  that 
effect;  and  if  any  shareholder  refuse  or  neglect  to  pay,"  <&a 

18  Vic.  ch.  213  enacted,  sec.  7,  "  That  no  transfer  of 
stock  *  *  shall  be  valid  unless  all  instalments  due 
thereon  shall  have  been  first  paid  up."  See  also  38  Vic. 
ch.  82,  sec.  6,  D. 

22  Vic.  ch.  62  enacted.  Sec.  3.  That  "  no  sale  or  transfer 
of  stock  of  the  said  company,  after  any  call  or  calls  thereon 
made  and  before  full  payment  of  such  call  or  calls,  shall 
be  valid,  or  shall  in  any  way  discharge  &ny  holder  of  such 
stock  from  liability  to  pay  all  calls  made  thereon  whilst  he 
was  holder  of  the  same,  nor  shall  any  transfer  of  the  said 
stock  (unless  the  whole  amount  thereof  shall  have  been 
paid  up)  be  valid  or  effectual  for  any  purpose,  unless  made 
with  the  assent  of  the  board  of  directors  of  the  company 
first  obtained."    See  also  38  Vic.  ch.  82,  sec.  6,  D. 

The  38  Vic,  ch.  82,  sec,  1,  repeals  the  Acts  of  the  Par- 
liament of  the  late  Province  of  Canada  relating  to  this 
company,  "  but  all  acts,  matters,  and  things  done  by  the 
said  company  shall  stand  and  be  affirmed  as  if  this  Act 
had  not  been  passed." 

Sec.  2.  "  And  all  claims  and  liabilities,  either  in  favour  of 
or  against  the  Provincial  Insurance  Company  of  Canada,, 
under  all  or  any  of  the  said  repealed  Acts,  shall  enure  to 
or  against  the  Provincial  Insurance  Company  of  Canada 
under  this  Act,  as  fully  and  effectually  to  all  intents  and 
purposes  as  they  would  have  enured  to  or  against  the  com- 
pany under  all  or  any  of  the  said  repealed  Acts." 
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Sec.  3.  "AH  stock  subscribed  and  existing  in  the  com- 
pany under  the  repealed  Acts  shall  be  stock  in  the  said  com- 
pany under  this  Act,  with  all  payments  and  liabilities 
thereon,  as  fully,  effectually,  and  to  the  same  extent 
as  if  such  subscriptions,  payments,  and  liabilities  thereon 
had  been  made  or  incurred  under  this  Act." 

Sec.  7.  "  Five  per  cent,  on  each  share  of  stock  shall  be 
paid  at  the  time  of  subscribing,  and  the  remainder  shall  be 
paid  as  the  directors  for  the  time  being  shall  appoint." 

The  whole  of  the  proviso  in  the  12  Vic.  ch.  167,  sec.  27, 
as  to  the  amount,  time,  and  manner  of  making  and  paying 
calls  is  omitted  in  this  Act ;  and  it  proceeds  just  as  that 
section  does  after  the  said  proviso,  "  and  if  any  shareholder 
do  not  pay,"  &c. 

Sec.  8,  Allows  the  company  to  sue  for  calls  in  place  of 
forfeiting  the  shares  if  the  directors  elect  to  do  so ;  and  is 
in  that  respect  similar  to  sec.  28  of  the  original  Act.  This 
last  Act  came  into  force  on  the  8th  of  April,  1875. 

I  find  nothing  done  by  the  directors  after  the  passing  of 
that  Act,  appointing  times  for  payment  of  the  stock,  ex- 
cepting the  letter  of  the  manager  of  the  28th  of  August, 
1875.  And  that  is  not  a  general  letter  ;  it  is  that  certain 
shareholders  be  notified  their  stock  had  been  forfeited;  and 
that  certain  other  shareholders  were  to  be  drawn  upon  at 
sixty  days  "  for  the  sums  mentioned  before,"  that  is,  for  the 
balance  upon  thirty  of  the  shares  which  they  respectively 
held ;  and  if  the  draft  were  not  accepted  and  paid,  their 
stock,  conditionally  forfeited,  would  be  completed  by  an 
entry  being  made  in  the  books  of  account ;  and  that  certain 
other  shareholders  were  to  be  notified  they  would  be  sued 
if  they  did  not  pay. 

There  seems  therefore  nothing  to  prevent  the  directors, 
under  the  last  Act,  from  calling  up  the  whole  of  the 
remainder  at  the  one  time,  and  by  the  one  payment. 

But  we  have  not  to  deal  with  that  view  of  the  case,  as 
the  calls  in  question  were  not  made  under  it.  Sees, 
one,  two,  and  three,  of  the  last  Act  maintain  all  that  has 
been  done  under  the  original  Act,  and  the  plaintiffs  rest 
their  case  upon  the  original  Act. 
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The  calls  were  made  as  follows  : — 1.  By  resolution  of 
the  27th  of  November,  1871,  ten  per  cent,  on  the  2nd  of 
January,  1872;  and  ten  per  cent  on  the  15th  of  January, 
1872.  2.  By  resolution  of  the  4th  of  December,  1871,  ten 
per  cent,  on  the  1st  of  February,  1872.  3.  By  resolution 
of  the  11th  of  December,  1871,  ten  per  cent,  on  the  loth  of 
February,  1872.  4.  By  resolution  of  the  18th  of  December, 
1871,  ten  per  cent,  on  the  1st  of  March,  1872.  5.  By  reso- 
lution of  the  26th  of  December,  1871,  ten  per  cent,  on  the 
15th  of  March,  1872.  6.  By  resolution  of  the  2nd  of  Jan- 
uary, 1872,  ten  per  cent,  on  the  30th  of  March,  1872.  7. 
By  resolution  of  the  8th  of  January,  1872,  three  dollars 
per  share,  on  the  15th  of  April,  1872,  in  full. 

The  special  objection  made  to  the  calls  under  the  reso- 
lution of  the  27th  of  November,  1871,  is  that  two  calls 
are  made  by  it  at  one  time,  although  payable  at  different 
times;  and  it  is  said  that  not  more  than  one  call  under  the 
Act  of  1849  can  be  made  at  the  one  time.  The  Act  says, 
4t  No  instalment  shall  exceed  ten  per  cent.,  or  be  called  for 
or  become  payable  in  less  than  thirty  days  after  public 
notice,"  &c.  By  this  resolution  two  instalments  have  been 
called  for  at  the  one  time,  but  each  instalment  does  not 
exceed  ten  per  cent.  If  the  directors  are  not  precluded 
from  making  one  call  immediately  after  the  other ;  that  is, 
are  not  required  to  allow  any  particular  number  of  days 
to  intervene  between  the  calls,  I  do  not  see  any  objec- 
tion under  the  particular  wording  of  the  statute  to  the 
directors  making  two  calls  at  the  same  time,  so  long  as 
they  allow  thirty  days  full  time  after  the  publication  of 
the  notice  for  the  payment  of  each  of  the  instalments,  and 
they  are  not  made  payable  on  the  same  day.  I  have  ob- 
served upon  the  special  wording  of  the  enactment  a  little 
further  on. 

I  may  say  it  seems  to  be  now  settled,  after  some  hesita- 
tion, that  the  call  is  made  when  the  directors  make  it  by 
their  resolution  ;  and  it  is  not  the  notice  of  call  which  con- 
stitutes the  call.  It  becomes  owing  as  soon  as  it  is  made, 
but  is  not  payable  until  the  day  arrives  which  is  fixed  for 
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payment.  And  the  fact  that  notice  has  to  be  given  of  the 
call  assumes  as  a  consequence  that  the  call  has  been  al- 
ready made:  The  Queen  y .  Londonderry ,  Sc.,  R.  W.  Co.,  13 
Q.  B.  998 ;  Ex  parte  Tooke,  18  L.  J.  N.  S.  Q.  B.  343  ;  In  re 
China  Steamship  and  Labium  Goal  Co.,  Ex  parte  Daives, 
38  L.  J.  N.  S.  Ch.  512. 

It  was  doubted  whether  a  call  could  be  made  payable 
by  intalments,  but  it  was  settled  it  certainly  could  be. 

It  has  never  been  determined  that  more  than  one  call 
under  an  Act  worded  such  as  this  is  can  be  made  at  the 
one  time,  although  each  call  is  made  payable  at  a  suffi- 
ciently distant  day  from  the  day  of  payment  of  the  pre- 
ceding call. 

In  Amber  gate  &c.  R.  W.  Co.  v.  Coidthard,  5  Ex.  459,  it 
appears  to  be  considered  that  in  the  way  statutes  are  gene- 
ally  expressed  not  more  than  one  call  can  be  made  at  the 
one  time.  It  follows  that  when  any  particular  time  must 
intervene  between  the  calls,  not  more  than  one  call  can  be 
made  at  the  same  time,  because  it  is  the  act  of  the  directors 
which  constitutes  the  call,  and  the  effect  of  the  call  is  to 
make  it  become  owing  at  once  although  payable  in  f uturo ; 
but  the  statute,  it  will  be  found,  is  not  so  expressed. 

Then  the  whole  of  the  resolutions  are  attacked,  because 
they  are  each  passed  within  about  a  week  the  one  after 
the  other. 

The  Act  says  no  instalment  shall  be  called  for  or  become 
payable  in  less  than  thirty  days  after  public  notice  given 
to  that  effect.  The  calls  by  resolution  do  not  each  exceed 
ten  per  cent.  The  instalments  are  called  for  in  not  less 
than  thirty  days  after  public  notice  given  of  them.  And 
they  are  made  payable  at  times  also  not  less  than  thirty 
days  after  notice  given  of  them. 

It  is  said,  however,  that  although  the  calls  may  be  pro- 
tected by  the  strict  language  of  the  Act ;  the  true,  intent 
and  proper  construction  of  the  Act  is,  that  the  directors 
shall  not  make  a  call  in  less  than  thirty  days  next  after 
the  preceding  call,  and  that  there  should  be  an  interval  of 
at  least  thirty  days  between  the  payment  of  each  call.  For 
69 — vol.  xxxi  c.p. 
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if  it  be  otherwise  the  directors  might,  if  ninety  per  cent, 
of  the  stock  were  still  uncalled  for,  call  it  in  by  instal- 
ments of  ten  per  cent.,  each  instalment  upon  a  day  fol- 
lowing in  consecutive  order  from  the  day  first  named  ;. 
and  then  give  public  notice  that  the  calls  were  to  be  made 
upon  the  days  consecutively  following  the  day  first  named, 
or  that  they  should  all  be  paid  upon  the  one  day,  so  long 
as  that  day  were  not  less  than  thirty  days  after  public  no- 
tice had  been  duly  given  after  the  last  of  the  days  of 
payment.  That  is  unquestionably  a  hardship,  and  it  was 
probably  not  intended  by  the  Legislature  to  grant  such 
a  power  to  the  directors ;  but  I  am  not  able  to  say  the 
directors  might  not  so  exercise  their  power  as  they  have 
exercised  it,  although  I  was  very  much  disposed  to  think 
upon  the  argument  that  their  acts  in  that  respect  could 
not  be  maintained.  There  are  no  qualifying  words  that 
they  are  to  call  in  "from  time  to  time,"  or  "  with  so  many 
days  between  each  call,"  or  "  not  more  than  so  much  in 
each  year."  Their  powers  are  to  call  in  by  instalments 
not  exceeding  ten  per  cent.,  which  are  to  be  payable  in  not 
less  than  thirty  days  after  notice ;  and  the  directors  have 
not  exceeded  their  powers  conferred  by  the  statute  upon 
them  in  that  respect. 

7.  As  to  the  necessity  of  the  company  giving  notice  "  in 
every  district  where  stock  may  be  held  "  in  some  news- 
paper published  there.  It  may  be  the  want  of  such  notice 
would  be  a  good  defence  to  the  resident  of  a  district  where 
a  newspaper  was  published,  even  although  he  had  received 
a  personal  notice  to  the  like  effect.  But  at  any  rate  the 
want  of  such  publication  can  be  a  defence  to  such  particular 
person  only.  If  it  were  otherwise  999  shareholders  who 
had  received  such  public  notice  could  all  refuse  to  pay 
because  the  remaining  one  of  the  1,000  had  not  been  so 
notified  in  his  district.  It  might  be  also  that  the  com- 
pany did  not  know  of  the  shareholder's  address,  or  he 
might  have  changed  it  without  notice,  and  they  might 
not  be  able  to  discover  it,  and  all  their  business  would 
be  at  a  stand  still  until  they  could  discover  it  and  notify 
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him  by  an  advertisement  in  the  newspaper,  and  by  that 
time  the  thirty  days,  and  ten  times  that  time,  might  have 
since  passed  by. 

In  Newry  and  Ennishillen  R.  W.  Co.  v.  Edmunds,  2 
Ex.  118,  121,  Parke,  B.,  said,  the  giving  of  notice  to  each 
shareholder  was  not  a  condition  precedent  to  the  right  of 
the  company  to  sue  those  shareholders  who  had  been  duly 
notified,  a  Suppose  a  notice  by  accident  mislaid,  the  con- 
sequence would  be  that  the  shareholder  for  whom  it  was  in- 
tended would  not  be  bound  to  pay  his  call,  and  those  who 
had  already  paid  on  individual  notices,  and  who  might 
be  supposed  to  have  paid  upon  the  faith  that  the  call  was 
made  on  each  equally,  would  have  a  right  to  claim  from 
the  directors  the  money  they  had  paid,  on  the  ground 
that  it  was  paid  under  a  mistake  of  the  facts.  *  *  I 
am  therefore  of  opinion  that  it  is  not  a  condition  precedent 
that  each  party  should  have  notice  to  pay  the  amount  of 
his  call  at  the  same  time  and  place." 

This  objection  cannot  be  sustained. 

8.  As  to  the  variation  in  the  days  for  payment  between 
the  resolution  and  the  public  notice  : 

The  resolution  of  the  27th  of  November,  1871,  made  a 
call  payable  on  the  loth  of  January,  1872;  the  mana- 
ger's advertisement  in  the  newspaper  made  it  the  16th  of 
January.  And  the  resolution  of  the  4th  of  December,  1871, 
made  the  call  payable  on  the  1st  of  February,  1872,  while 
the  manager's  advertisement  made  it  payable  on  the  30th 
of  January.  The  effect  of  these  variations  was,  we  think, 
to  avoid  and  defeat  the  notice. 

In  Great  North  of  England  R.  W.  Co.  v.  Biddulph,  7 
M.  &  W.  243,  Alderson,  B.,  said,  at  p.  254 :  "  Suppose  a 
resolution  were  to  specify  a  time  and  place  of  payment, 
and  the  notice  were  to  appoint  a  different  time  and  place," 
Counsel  answered :  "  In  that  case  the  payment  must  be 
according  to  the  notice,  because  the  Act  said  1  at  such 
times  and  places,  and  in  such  manner  as  in  the  said  notice 
shall  be  appointed.'  "  The  difference  between  the  resolu- 
tion and  notice  as  to  the  day  of  payment  was  held  fatal. 
See  London  Gas  Co.  v.  Campbell,  14  U.  U.  C.  R.  143. 
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Where  the  resolution  specified  no  time,  but  the  notice  did, 
Held,  the  notice  might  be  deemed  to  be  the  act  of  the 
directors :  Sheffield,  Ashton  under  Lyne,  <&c,  R.  W.  Co.  v. 
Woodcock,  7M.&W.  574 

Here  the  resolution  names  one  day  and  the  advertise- 
ment a  different  day.  The  advertisement  was  in  fact  the 
act  of  the  manager,  and  there  being  a  difference  between 
the  two,  the  notice  did  not  inform  the  shareholders  of 
the  true  day  upon  which  they  were  required  to  pay  these 
two  calls,  and  the  notices  as  to  them  are  not  binding  or  effi- 
cient notice. 

9.  The  next  enquiry  is  whether  the  resolutions  of  1871 
and  1872,  by  which  the  calls  now  sued  for  were  made, 
were  rescinded  by  the  resolutions  of  the  31st  of  August, 
1874,  and  the  28th  of  September,  1874  ? 

The  resolution  of  the  31st  of  August,  1874,  was  passed 
at  the  annual  meeting  of  the  shareholders.  That  provided 
for  enforcing  payment  of  any  unpaid  portion  of  the  eighth 
call :  that  stockholders  holding  thirty  shares  or  under,  be 
required  to  pay  in  full  by  the  1st  of  January,  1875  :  that 
stockholders  holding  beyond  thirty  shares  might  be  given 
time  for  paying  such  additional  shares  as  the  directors 
may  determine  :  that  the  directors  might  make  such  ar- 
rangements as  to  payments  as  they  might  think  proper,  and 
they  might,  if  advisable,  forfeit  the  stock  instead.  But  in  all 
cases  payment  or  forfeiture  was  to  be  decided  on  before  the 
1st  of  January  next.  "And  that  the  previous  resolutions 
in  reference  to  stock  be  rescinded,  saving  to  the  directors 
the  right  to  deal  with  any  special  cases  as  they  may  deem 
just." 

The  resolution  does  not  rescind  any  of  the  resolutions 
which  had  made  calls.  It  is  based  upon  the  assumption 
that  all  the  calls  had  been  duly  made,  and  that  the  whole 
of  the  unpaid  stock  was  past  due,  and  it  was  due  only  by 
reason  of  the  prior  calls  and  the  default  upon  them.  The 
resolution  did  not  therefore  intend  to  rescind  the  resolu- 
tions of  call,  and  it  did  not  purport  to  do  so.  It  rescinded 
"all  previous  resolutions  in  reference  to  stock,"  which  per- 
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haps  meant  as  to  terms  or  time  given  for  payment  of 
stock,  or  any  proposed  or  unperfected  cancellation  of  stock; 
and  that  it  did  mean  something  of  that  kind,  and  not  the 
undoing  of  calls  which  had  been  made,  is  clear  from  the 
concluding  clause,  "  saving  to  the  directors  the  right  to 
deal  with  any  special  cases  as  they  may  deem  just." 

The  resolution  of  the  28th  of  September,  1874,  was 
passed  by  the  directors.  It  declares,  "  that  all  share- 
holders be  informed  that  their  stock  to  the  extent  of 
thirty  shares  must  be  paid  in  full,  and  arrangements 
made  for  the  payment  of  any  stock  beyond  thirty  shares 
by  the  31st  day  of  December,  next." 

There  is  no  ground  for  saying  the  resolutions  of  calls  of 
1871  and  1872  have  been  rescinded. 

Lastly,  it  is  said  the  company  has  so  discriminated  in 
their  proposed  dealings  with  the  different  classes  of  share- 
holders, between  those  holding  not  more  than  thirty 
shares  and  those  holding  above  that  number,  that  their 
proposed  arrangements  and  all  communications  relating  to 
such  discrimination  are  void.  If  they  are  we  do  not  see 
what  difference  it  can  make. 

The  facts  are,  the  manager  wrote  to  the  shareholders  on 
the  22nd  of  November,  1871,  saying,  "  The  board  have 
made  a  call  of  ten  per  cent.,  payable  on  the  second  of  Jan- 
uary next.  It  is  intended,  by  a  succession  of  calls  to  be 
made  within  six  months,  to  convert  the  unpaid  capital 
stock  into  paid  up  capital.  Arrangements  will  be  made 
with  those  shareholders  who  desire  to  extend  the  time  for 
payment  of  some  of  those  calls  over  a  period  not  exceeding 
two  years,  and  a  special  understanding  will  be  come  to 
with  shareholders  owning  over  twenty  shares,  in  the  spirit 
of  the  last  report  of  the  directors." 

It  does  not  appear  any  such  arrangement  as  was  sug- 
gested or  desired  was  ever  made,  and  if  it  were  the  most 
that  can  be  said  of  it  is  that  it  would  not  be  binding  to 
the  prejudice  of  the  other  shareholders.  If  any  such  ar- 
rangement was  made  it  is  not  shewn  it  was  not  a  judicious 
one,  under  the  circumstances,  or  that  it  has  been  a  preju- 
duce  to  any  one. 
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The  next  matter  complained  of,  is  the  resolution  of  the 
annual  meeting  held  upon  the  31st  of  August,  1874,  and 
also  the  resolution  of  the  directors  of  the  28th  of  Septem- 
ber, 1874,  both  before  set  out. 

They  were  both  passed  after  the  whole  of  the  stock  had 
been  called  in  and  was  overdue,  at  which  time  the  com- 
pany had  the  power  to  make  the  best  arrangements  they 
could  for  the  collection  of  their  debts.  They  made  no  dis- 
crimination in  the  calls,  by  requiring  those  who  held  not 
more  than  twenty  or  thirty  shares  to  pay  in  full,  and  those 
who  owed  a  greater  number  of  shares  to  pay  less  in  pro- 
portion. The  calls  were  equally  made,  and  most  of  the 
stockholders  were  defaulters,  and  the  company  had  the 
right  to  compel  one  to  pay  in  full,  another  to  pay  one-half, 
another  a  third,  from  another  to  take  a  note  or  bill  for  his 
arrears  or  part  of  them,  and  a  mortgage  from  a  fifth  for  the 
amount  of  his  liability,  according  to  circumstances  and  the 
general  interests  of  the  company ;  and  that  is  the  discrim- 
ination which  has  been  objected  to.  We  do  not  see  any 
force  in  the  objection  upon  the  facts  in  this  case. 

The  only  objection  to  which  any  effect  can  be  given  is 
the  one  which  relates  to  the  difference  of  the  dates  of 
payment  of  the  calls  due  on  the  15th  of  January,  1872, 
and  the  1st  of  February,  1872.  But  that  objection  cannot 
be  of  any  avail  to  Miss  Cameron  either  in  the  individual 
or  in  the  representative  action  against  her,  because  in  her 
own  case  she  gave  her  draft  long  before  these  dates  for  the 
whole  amount  of  her  stock,  and  her  testator  made  payments 
and  promised  to  pay  the  whole  claim  as  rightly  due  and 
payable  by  him  after  these  dates. 

The  rules  should  be  made  absolute  against  Miss  Cameron, 
in  the  individual  and  representative  actions  against  her, 
for  the  full  amount  of  the  unpaid  balance  upon  the  stock 
held  by  herself  and  by  the  testator  ;  and  against  the  other 
defendants  respectively  for  the  respective  amounts  of  their 
unpaid  stock,  less  the  two  calls  before  mentioned ;  and,  on 
consideration,  we  think  we  must  add,  with  interest.  The 
statute  makes  it  payable.    It  is  true  the  declaration  in  no 
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case  states  the  damages  at  a  sum  which  will  cover  it,  and  the 
particulars  even  do  not  claim  it ;  but  it  is  not  unreasonable 
the  parties  in  default  should  pay  that  which  they  contracted 
to  pay,  which  by  the  statute  was  the  amount  of  the  shares, 
and  interest  in  case  of  default ;  as  the  claim,  whatever  it 
is,  belongs  to  the  creditors  of  the  company,  who  cannot  be 
said  to  be  answerable  for  the  omission  of  the  company 
to  demand  interest.  The  interest  against  Miss  Cameron 
in  her  individual  case  will  be  computed  from  the  first  of 
January,  1875,  a  few  days  after  her  draft  for  the  full 
amount  of  her  stock,  became,  in  default,  and  the  interest 
against  the  others  will  begin  from  the  first  of  July,  1872, 
a  few  days  after  the  last  call  of  their  stock  became  due 
and  payable. 

The  rules  will  be  absolute  to  enter  the  verdicts  for  the 
plaintiffs  for  the  principal  money  and  interest  due  upon 
shares  which  the  defendants  in  the  different  suits  respec- 
tively hold,  saving  to  those  defendants  the  deduction  of 
the  two  calls  before  mentioned. 

The  verdict  will  be  for  the  plaintiffs  against  Cameron, 
executrix,  on  the  first,  second,  and  third  issues  to  the  first 
count,  and  for  the  defendant  as  executrix  on  the  fourth, 
fifth,  and  sixth  issues  to  the  second  count,  and  also  for  the 
defendant  on  the  issue  on  the  plea  of  plene  administravit 
to  the  whole  declaration ;  and  it  will  be  for  the  plaintiffs 
generally  on  all  the  issues  against  each  of  the  other 
defendants. 

Galt  and  Armour,  JJ.,  concurred. 


Rules  accordingly. 
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In  Re  North  of  Scotland  Canadian  Mortgage 
Company. 

Special  Case. 

Assessment — Foreign  companies — Personal  property — Liability  to  assessment 
—43  Vic.  eh.  27,  sec.  3,  0. 

The  plaintiffs  were  a  company  incorporated  under  the  Imperial  Companies' 
Act  of  1862  and  1867,  for  the  purpose  of  lending  money  on  real  estate 
or  on  public  securities,  &c,  the  registered  office  of  which  was  in  the 
city  of  Aberdeen,  Scotland,  but  having  an  agency,  and  the  only  agency, 
of  the  company  at  Toronto,  Ontario.  All  the  income  or  profits  of  the 
company  arising  from  the  business  in  Ontario,  after  deducting  expenses 
of  management,  were  remitted  by  the  general  managers  at  Toronto  to 
Aberdeen,  where  all  dividends  were  declared  and  paid  to  the  share- 
holders, and  who  were  assessed  for  income  tax  under  the  laws  of  Great 
Britain.  By  43  Vic.  ch.  27,  sec.  1,  0.,  the  personal  property  of  an  in- 
corporated company  (other  than  those  mentioned  in  sub- sec.  2,  namely, 
banks  or  companies  investing  all  or  the  greater  part  of  their  means  in 
works  recpiiring  the  investment  of  the  whole  or  principal  part  of  their 
means  in  real  estate,  and  which  are  exempt)  shall  be  assessed  against 
the  company  in  the  same  manner  as  an  unincorporated  company,  or  part- 
nership, which,  under  sec.  30  of  R.  S.  0.  ch.  180,  is  assessable  against 
the  firm  at  the  usual  place  of  business,  and  not  against  the  individual 
partners  ;  and  by  sec.  3  of  the  43  Vic.  ch.  27,  all  personal  property  in 
the  Province,  the  owner  of  which  is  not  resident  therein,  shall  be  assess- 
able like  that  of  residents,  whether  in  the  possession  or  control  or  in  the 
hands  of  an  agent  or  trustee  or  not,  and  shall  be  assessable  in  the  muni- 
cipality in  which  such  property  shall  happen  to  be,  but  by  sub-sec.  3 
this  section,  was  not  to  apply  to  dividends  or  other  choses  in  action 
owned  and  standing  in  the  name  of  a  person  not  residing  in  the  Province. 
The  corporation  of  the  city  of  Toronto  under  the  said  sec.  3,  assessed 
the  plaintiffs  for  $100,000  of  personal  property,  being  the  interest  of 
moneys  invested  in  Ontario,  and  paid  or  payable  to  the  agents  at  To- 
ronto, or  at  the  credit  of  the  company  at  a  bank,  or  being  moneys  lying 
at  the  credit  of  the  company  in  a  bank  for  investment. 

Held,  that  sec.  3  of  the  43  Vic.  ch.  27,  0.,  was  not  ultra  vires  of  the  Legis- 
lature, and  that  the  assessment  came  within  its  provisions  :  that  this 
was  not  one  of  the  companies  mentioned  in  sub-sec.  2  of  sec.  1  of  the 
Act,  nor  was  the  personal  property  dividends  or  other  choses  in  action 
under  sub- sec.  3  of  that  section. 

This  was  an  application  for  a  writ  of  prohibition  to  re- 
strain the  learned  Judge  of  the  County  Court  of  the  county 
of  York,  from  proceeding  to  confirm  an  assessment  by  the 
city  of  Toronto  of  the  said  company,  in  respect  of  $100,000 
of  alleged  personal  property. 

The  summons  was  granted  by  the  Honourable  Mr.  Justice 
Osier,  on  the  2nd  of  December,  1880,  acd  was,  on  its  return, 
enlarged  for  argument  before  the  full  Court. 
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Upon  the  suggestion  of  the  Court,  and  by  consent  of  the 
parties,  the  following  case  was  stated  for  the  opinion  of 
the  Court : 

1.  The  North  of  Scotland  Canadian  Mortgage  Company, 
(Limited)  are  a  company  incorporated  under  the  Imperial 
Companies'  Act,  1862  and  1867,  for  the  purposes  following, 
namely:  "  To  lend  money  upon  the  security  of  real  or 
heritable,  or  of  leasehold  estate,  or  any  interest  therein, 
situate  in  the  Dominion  of  Canada,  with  power  to  the 
directors  to  invest  not  exceeding  one-half  of  the  subscribed 
paid  up  capital,  and  any  reserve  fund,  in  or  upon  public 
funds,  stocks,  or  other  first-class  convertible  securities  in 
Great  Britain  or  Canada,  or  in  loans  for  short  periods  on 
such  funds,  stocks,  or  securities. 

2.  "  To  receive  money  on  deposit,  and  to  borrow  money 
on  bonds,  or  otherwise,  and  to  issue  deposit  notes,  deben- 
tures, or  other  securities,  transferable  or  otherwise,  and 
based  upon  all  or  any  of  the  property  or  assets  of  the 
company. 

3.  "To  act  as  agents  in  the  investment,  payment,  or 
collection  of  money,  coupons,  or  interest,  in  Canada. 

4.  "  To  make  and  carry  out  any  arrangements  for  unit- 
ing or  amalgamating,  either  in  whole  or  in  part,  the  business 
of  the  company  with  that  of  any  other  company,  corpora- 
tion, partnership,  firm,  or  other  person  engaged  in,  and 
carrying-on  a  similar  business,  or  for  purchasing  any  such 
business. 

5.  "  To  establish  and  regulate  agencies  throughout  the 
Dominion  of  Canada,  Great  Britain  and  Ireland. 

6.  "  To  do  all  the  foregoing,  and  such  other  things,  in- 
cluding the  obtaining  of  any  corporate,  executive,  or  admin- 
istrativef  powers,  or  any  Act  or  Acts  of  the  Parliament  of 
Great  Britain,  or  of  the  Dominion  of  Canada,  or  of  the 
Legislature  of  any  Province  thereof,  as  may  be  incidental 
or  conducive  to  the  attainment  of  the  aforesaid  objects,  or 
any  of  them." 

2.  The  articles  of  the  Association  submitted  herewith, 
as  well  as  the  said   statutes,  may   be   looked   at  by 
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the  Court  for  the  purpose  of  determining  the  questions 
submitted. 

3.  The  registered  office  of  the  company  is  in  the  city  of 
Aberdeen,  Scotland. 

4.  The  agency  of  the  said  company  has  been  established 
in  the  city  of  Toronto,  and  is  the  only  agency  of  the  com- 
pany in  Canada,  but  all  the  income  or  profits  of  the  said 
company  arising  from  their  business  in  the  Province  of 
Ontario,  after  deducting  expenses  of  management,  are 
remitted  by  the  general  manager  at  Toronto  to  the  said 
registered  office  at  Aberdeen,  and  all  the  dividends  of  the 
said  company  are  declared  and  paid  at  the  said  city  of 
Aberdeen,  and  are  liable  to  assessment  and  actually 
assessed  for  income  tax  under  the  laws  in  force  in  Great 
Britain. 

5.  The  corporation  of  the  city  of  Toronto  have,  under  the 
provisions  of  43  Vic.  ch.  27,  O.,  assumed  to  assess  the  said 
company  for  $100,000,  personal  property,  being  the  interest 
of  the  moneys  invested  by  the  said  company  in  Ontario, 
and  paid  or  payable  to  the  agents  of  the  company  at  To- 
ronto, or  at  the  credit  of  the  company  at  a  bank,  or  being 
moneys  lying  at  the  credit  of  the  company  in  a  bank  for 
investment. 

The  questions  submitted  for  the  opinion  of  the  Court 
are: 

1.  Whether  the  said  statute  43  Vic.  ch.  27,  is,  so  far  as 
the  same  may  be  deemed  applicable  to  the  said  company, 
ultra  vires  of  the  Legislature  of  the  Province  of  Ontario. 

2.  Whether  in  the  event  of  the  said  statute  being  held 
to  be  intra  vires  of  the  said  Legislature,  the  said  assessment 
is,  upon  the  true  construction  of  the  said  statute,  sustainable. 

It  is  intended  by  the  parties  that  a  right  of  appeal  shall 
exist  from  this  special  case. 

If  it  be  determined  that  the  said  Provincial  Statute  is 
intra  vires  of  the  Legislature  of  the  Province,  and  that 
upon  the  true  construction  of  the  said  statute  the  company 
is  liable  to  be  assessed  in  respect  of  the  said  sum,  or  any 
other  sum,  the  company  shall  pay  the  costs  of  this  appli- 
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cation ;  but  if  either  of  the  said  questions  be  answered  in 
the  negative,  the  city  of  Toronto  will  not  attempt  to  levy 
or  collect  the  assessment  imposed  in  respect  of  the  said 
sum  of  $100,000.  and  shall  pay  to  the  company  their  costs. 

In  this  term,  February  21,  1881,  the  case  was  argued. 

Bethune,  Q.C.,  for  the  plaintiffs.  The  company  are  liable 
to  taxation,  and  are  actually  assessed  under  the  laws  in 
force  in  Great  Britain,  for  income  tax  at  Aberdeen,  where 
the  income  or  profits  from  the  Canadian  business  is  re- 
mitted, and  the  dividends  declared  and  paid.  The  head 
office  of  the  corporation  is  at  Aberdeen,  and  the  domicil 
for  taxation  is  where  the  head  office  is.  The  Toronto 
office  is  merely  a  branch  or  agency.  The  first  question  is, 
whether  this  company  is  assessable  at  all,  and  whether  the 
43  Vic.  ch.  27,  is  not  ultra  vires.  By  the  B.  N.  A.  Act  no 
express  power  is  given  with  regard  to  any  particular  sub- 
ject as  to  taxation,  except  under  sec.  92,  sub-sec.  6,  as  to 
tavern  and  shop  licenses.  The  language  of  sub-sec.  2, 
namely,  "  Direct  taxation  within  the  province  in  order  to 
the  raising  of  a  revenue  for  provincial  purposes,"  would 
seem  to  shew  that  the  power  is  limited  to  general  pro- 
vincial purposes  alone.  In  the  case  of  Dow  v.  Black, 
L.  R  6  P.  C.  272,  the  Privy  Council  have  however  decided 
that  a  more  extended  construction  must  be  given  to  the 
section,  and  it  would  therefore  presumably  include  taxa- 
tion for  municipal  purposes.  The  power  of  the  Local 
Legislature  to  confer  on  municipal  corporations  the 
authority  to  tax  cannot  be  larger  than  the  Legislature 
itself  possesses.  The  Legislature  would  have  no  power  to 
impose  a  tax  on  a  foreign  corporation  such  as  this  is, 
and  therefore  could  not  confer  the  power  on  municipal 
corporations  to  do  so.  In  this  view  the  43  Vic.  ch.  27,  is 
ultra  vires.  The  next  question  is,  assuming  the  Act  to  be 
intra  vires,  whether  it  applies  to  this  company.  Under 
the  Assessment  Act,  R  S.  O.  ch.  180,  sec.  2,  sub-sec.  8, 
personal  estate  and  property  are  defined.  They  include, 
among  other  things,  shares  in  incorporated  companies, 
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interest  on  mortgages,  dividends  from  bank  stocks,  money, 
income,  &c.  Sec.  6  provides  that  all  land  and  per- 
sonal property  in  this  province  shall  be  liable  to  taxation, 
subject  to  certain  exemptions,  namely,  sub-sec.  16,  per- 
sonal property  secured  by  mortgage  ;  sub-sec.  19,  personal 
property  owned  out  of  the  province,  except  as  hereinafter 
provided,  namely,  sec.  9,  all  personalty  within  the  province 
in  the  control  of  an  agent  or  trustee  for  a  non-resident 
owner,  which  is  to  be  liable  to  assessment  the  same  as 
other  personal  property.  Sec.  29  then  provides  that  the 
personal  property  of  an  incorporated  company  shall  not 
be  assessed  against  the  company,  but  that  each  share- 
holder shall  be  assessed  on  his  stock ;  and  sec.  30  provides 
that  the  personal  property  of  a  partnership  be  assessed 
against  the  firm  at  its  usual  place  of  business,  and  not 
against  the  partners  individually.  The  43  Vic.  ch.  27,  was 
then  passed,  under  which  the  assessment  in  question  was 
made.  Sec.  1  provides  that  the  personal  property  of  an 
incorporated  company,  other  than  the  companies  men- 
tioned in  the  2nd  sub-section,  shall  be  assessed  against  the 
company  the  same  as  if  an  unincorporated  company  or 
partnership.  The  companies  mentioned  in  the  2nd  sub- 
section are  those  who  invest  the  whole  or  principal  part 
of  their  means  in  real  estate,  and  which  are  to  be  exempt. 
Sub-sec.  3  repeals  sec.  29  of  R.  S.  O.  ch.  180.  It  may  be 
argued  that  this  is  a  company  which  invests  the  whole  of 
its  capital  in  real  estate,  and  is  therefore  exempt.  Sec.  3 
then  provides  that  personal  property  of  non-residents 
shall  be  assessed  like  property  of  residents,  but  sub-sec.  3 
expressly  provides  that  this  is  not  to  apply  to  dividends 
which  are  payable  to,  or  choses  in  action,  which  are  owned 
by  and  stand  in  the  name  of  a  non-resident.  The  personal 
property  held  by  the  managers  has  to  be  transmitted  to 
Aberdeen,  and  then  distributed  among  the  members  of 
the  company  as  "  dividends,"  and  therefore  is  expressly 
exempt.  At  all  events,  it  would  come  under  the  words 
"  other  choses  in  action."  He  referred  to  Attorney -General 
v.  Alexander,  L.  H.  10  Ex.  20  ;  Sully  v.  Attorney-General,. 
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5  H.  &  N.  711 ;  Cesena  Sulphur  Co.  v.  Nicholson,  L.  R.  1 
Ex.  428  ;  Imperial  Gas  Co.  v.  Nicholson,  37  L.  T.  N.  S. 
717 ;  United  States  v.  City  of  New  Orleans,  98  U.  S.  R. 
381,  393  ;  Re  State  Tax  on  Foreign  Held  Bonds,  15  Wallace 
301,  323-4  ;  Tappan  v.  Merchants  National  Bank,  19 
Wallace  490,  499 ;  Burroughs  on  Taxation,  sees.  40-7 ; 
People  ex  rel.  Trowbidge  v.  Commissioner  of  Taxes,  4  Hun 
N.  Y.  595  ;  People  v.  Trustees  of  Ogdensburg,  48  N.  Y.  390 ; 
Wilson  v.  Mayor  of  New  York,  4  E.  D.  Smith  675  :  Alvany 
v.  Povjell,  2  Jones  Eq.  N.  C.  51  ;  Thomson  v.  Advocate- 
General,  12  CI.  &  F.  1  ;  Westlake's  Private  International 
Law,  p.  70-1,  sees.  107-110 ;  Nickle  v.  Douglas,  35  U.  C.  R. 
126,  37  U.  C.  R.  51 ;  Eilliard  on  Taxation,  pp.  132,  136-7 ; 
Lawless  v.  Sullivan,  3  Supreme  Ct.  R.  117. 

Robinson,  Q.  C,  and  Mc  Williams,  for  the  defendants.  The 
only  real  question  arising  on  this  special  case  is  whether 
the  legislature  by  the  Act  in  question,  43  Vic.  ch.  27,  O., 
have  conferred  the  power  on  Municipal  Corporations  to 
assess  these  companies.  The  statute  is  clearly  intra  vires, 
for  the  exclusive  control  over  the  subject  of  municipal 
institutions  is  given  to  the  local  legislature,  and  this  must 
include  the  right  of  taxation  to  carry  out  their  legitimate 
objects.  In  the  case  of  the  Wester yi  Oil  Land  Co.  v. 
Corporation  of  Enniskillen,  28  C.  P.  1,  it  was  held 
that  under  the  section  now  forming  sec.  29  of  R.  S.  O., 
ch.  180,  the  personal  property  of  an  incorporated  com- 
pany, owned  out  of  this  Province,  in  the  hands  of  an  agent 
was  not  assessable ;  and  to  remove  this  difficulty  the  Act 
in  question  43  Vie.  ch.  27,  O.,  was  passed.  Section  1,  as 
already  pointed  out,  provides  that  the  personal  property 
of  an  incorporated  company  shall  be  assessed  in  like 
manner  as  that  of  an  unincorporated  company  or  part- 
nership, namely,  under  sec.  30  of  R.  S.  O.  ch.  180,  against 
the  firm  at  the  usual  place  of  business  of  the  partner- 
nership.  Then  sec.  3,  provides  that  the  personal  pro- 
perty of  non-residents  shall  be  assessable  the  same  as  the 
personal  property  of  residents,  and  under  sec.  2,  sub-sec. 
8  of  [R.  S.  O.  ch.  180,  such  personal  property  includes 
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interest  on  mortgage,  money,  income,  &c.  The  head  office 
of  the  company  for  all  practical  purposes  is  here,  where  the 
business  is  carried  on,  the  Aberdeen  office  being  merely  a 
distributing  office.  The  shares  are  the  property  of  the  indi- 
vidual  shareholder,  but  the  property  is  that  of  the  company, 
and  both  may  be  taxed  without  in  anyway  coming 
within  the  principle  as  to  double  taxation.  This  is  clearly 
income  within  the  meaning  of  the  statute.  Sub-sec.  2,  of 
sec.  1  does  not  apply,  as  this  is  not  a  company  within  the 
meaning  of  that  section  investing  their  money  in  real 
estate.  Neither  does  sub-sec.  3,  of  sec.  3,  as  this  is  not 
"  dividends,"  for  it  does  not  become  dividends  until  trans- 
mitted to  Aberdeen  and  a  dividend  declared ;  nor  is  it  a 
chose  in  action  within  the  meaning  of  the  section.  This 
property  enjoys  all  the  privileges  of  municipal  protec- 
tion, and  should  therefore  bear  its  share  of  the  burden  in 
the  shape  of  taxation  imposed  therefor.  If  such  companies 
as  the  defendants  do  not  come  within  the  Act  it  will  cer- 
tainly be  most  unfair  to  the  local  companies  doing  a 
similar  business  who  will  be  thus  placed  at  a  disadvantage. 
As  to  the  situs  of  property  for  taxation,  the  general 
doctrine  as  to  movable  property  does  not  apply.  The 
principle  is  that  where  property  is  found  to  be  is  its 
situs  for  taxation.  The  case  cited  of  Attorney -General  v. 
Alexander,  L.  R.  10  Ex.  20,  is  really  in  the  defendants' 
favour.  They  referred  to  Harrison's  Mun.  Man.,  4th  ed., 
609  ;  Burroughs  on  Taxation,  40-7. 

March  11,  1881.  Galt,  J. — This  is  an  application  for 
a  writ  of  prohibition,  to  restrain  the  learned  Judge  of  the 
County  Court  of  the  county  of  York  from  proceeding  to 
confirm  an  assessment  by  the  city  of  Toronto,  of  the  said 
company,  in  respect  of  $100,000,  of  alleged  personal  pro- 
perty. 

The  position  and  purposes  of  the  company  are  set  forth 
in  the  special  case,  and  the  two  following  questions  sub- 
mitted to  us :  1.  Whether  the  statute  43  Vic.  ch.  27,  O.,  is, 
so  far  as  the  same  may  be  deemed  applicable  to  the  said 
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company,  ultra  vires  of  the  Legislature  of  the  Province  of 
Ontario.  2.  Whether,  in  the  event  of  the  said  statute 
being  held  to  be  intra  vires  of  the  said  Legislature,  the 
said  assessment  is  upon  the  true  construction  of  the  statute 
sustainable. 

By  section  92  of  The  British  North  America  Act,  1867: 
In  each  Province  the  Legislature  may  exclusively  make 
laws  in  relation  to  matters  within  the  classes  of  subjects 
next  hereinafter  enumerated,  that  is  to  say,  8.  Municipal 
Institutions  in  the  Province. 

It  is  manifest  it  was  the  intention  of  the  Act  that  all 
matters  relating  to  municipal  institutions  should  be  within 
the  exclusive  jurisdiction  of  the  Provincial  Legislature,  and 
as  it  is  essential  to  the  existence  of  such  institutions  they 
should  have  power  to  make  assessments  for  municipal 
purposes,  we  answer  the  first  question  in  the  affirmative. 

The  North  of  Scotland  Canadian  Mortgage  Company 
are  a  company  incorporated  under  the  Imperial  Companies 
Acts,  1862  and  1867,  for  the  purposes  mentioned  in  the 
special  case,  which  purposes  do  not  fall  within  the  follow- 
ing description  :  "The  personal  property  of  a  bank  or  of  a 
company  which  invests  the  whole,  or  the  principal  part  of 
its  means  in  gas  works,  plank  or  gravel  roads,  railway  and 
tram-roads,  harbours,  or  other  works  requiring  the  invest- 
ment of  the  whole  or  principal  part  of  its  means  in  real 
estate,  shall,  as  hitherto,  be  exempt  from  assessment,  but 
the  shareholders  shall  be  assessed  on  the  income  derived 
from  such  companies  " :  43  Vic.  ch.  27  sec.  1  (2). 

Their  business  consists  in  lending  money  upon  real  estate, 
or  on  public  securities,  and  acting  as  financial  agents.  The 
registered  office  of  the  company  is  in  the  city  of  Aberdeen, 
Scotland.  An  agency  of  the  said  company  has  been  estab- 
lished in  the  city  of  Toronto,  and  is  the  only  agency  of  the 
company  in  Canada,  but  all  the  income  or  profits  of  the 
said  company  arising  from  their  business  in  the  Province 
of  Ontario,  after  deducting  expenses  of  management,  are 
remitted  by  the  general  managers  at  Toronto  to  the  said 
registered  office  at  Aberdeen,  and  all  the  dividends  of  the 
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said  company  are  declared  and  paid  at  the  said  city  of 
Aberdeen,  and  are  liable  to  assessment,  and  are  actually 
assessed  for  income  tax  under  the  laws  in  force  in  Great 
Britain. 

Before  the  passing  of  the  Act,  43  Vic.  ch.  27,  0.,  the  law  in 
force  as  respects  taxation  of  personal  property  of  corporate 
companies  was  R  S.  O.  ch.  180,  by  the  29th  section  of 
which,  copied  from  32  Vic.  ch.  36,  sec.  6,  "the  personal 
property  of  an  incorporated  company  shall  not  be  assessed 
against  the  company,  but  each  shareholder  shall  be  assessed 
for  the  value  of  the  stock  and  shares  held  by  him  as  part 
of  his  personal  property,  unless  such  stock  is  exempted 
by  this  Act."  Then  follows  the  exemptions  which  have 
been  already  cited.  The  law  was  altered  by  43  Vic.  ch.  27, 
O.,  which  enacts  that  "  the  personal  property  of  an  incor- 
porated company,  other  than  the  companies  mentioned  in 
the  second  sub-section  of  this  section"  (being  those  already 
set  forth)  "shall  be  assessed  against  the  company  in  the  same 
manner  as  if  the  company  were  an  unincorporated  company 
or  partnership." 

By  sec.  30,  of  R.  S.  O.  ch.  180,  the  personal  property  of  a 
partnership  shall  be  assessed  against  the  firm  at  the  usual 
place  of  business  of  the  partnership,  and  a  partner  in  his  in- 
dividual capacity  shall  not  be  assessable  for  his  share  of  any 
personal  property  of  the  partnership  which  has  been  already 
assessed  against  the  firm. 

By  sec.  3  of  43  Vic.  ch.  27,  "All  personal  property  within 
the  Province,  the  owner  of  which  is  not  resident  in  the 
Province,  shall  be  assessable  like  the  personal  property 
of  residents,  and  whether  the  same  is  or  is  not  in  the  pos- 
session or  control,  or  in  the  hands  of  an  agent  or  a  trustee 
on  behalf  a  non-resident  owner ;  and  all  such  personal 
property  of  non-residents  may  be  assessed  in  the  owner'3 
name,  as  well  as  in  the  name  of  the  agent,  trustee,  or  other 
person  (if  any)  who  is  in  the  possession  or  control  thereof. 
(2)  The  property  shall  be  assessable  in  the  municipality 
in  which  it  may  happen  to  be." 

It  appears  to  me  to  be  plain  from  the  foregoing  enact- 
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merits,  that  the  intention  of  the  Legislature  was  to  subject 
the  personal  property  of  incorporated  companies  in  the  posi- 
tion of  these  applicants  to  taxation.  There  is,  however,  an 
exception  to  the  3rd  section,  viz.,  sub-section  .3.  "  This 
section  does  not  apply  to  dividends  which  are  payable  to, 
or  other  choses  in  action  which  are  owned  by  and  stand 
in  the  name  of  a  person  who  does  not  reside  in  the  Province." 

It  was  contended  that  as  the  personal  property  of  these 
applicants  was  held  by  their  agents  for  the  purpose  of 
being  transmitted  to  Scotland,  to  be  there  distributed 
among  the  members  of  the  corporation  as  dividends,  it  was 
exempt  under  this  clause. 

I  think  this  contention  cannot  prevail.  The  first  sub- 
section is  imperative — "All  personal  property  within  the 
Province,  the  owner  of  which  is  not  resident  in  the 
Province,  shall  be  assessable  like  the  personal  property  of 
residents," — and  these  moneys,  which  maybe  transmitted  to 
Scotland,  cannot  be  styled  dividends  payable  to  and  which 
stand  in  the  name  of  a  person  who  does  not  reside  in  the 
Province. 

We  are  therefore  of  opinion  that  all  moneys  which  would 
be  assessable  in  the  possession  of  an  ordinary  partnership, 
are  assessable  against  the  applicants. 

Wilson,  C.  J.,  and  Osler,  J.,  concurred. 

Application  refused. 


71 — vol.  XXXI  CP. 
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Eobins  v.  The  Victoria  Mutual  Fire  Insurance 
Company. 

Mutual  Ins.  Co. — Failure  to  deliver  proofs  within  thirty  days — Mistake — 
R.  8.  0.  ch.  161,  sec.  2. 

Upon  a  policy  issued  by  a  mutual  company  the  statutory  conditions  were 
endorsed  with  variations,  one  of  which  was  (being  the  same  as  sec.  56 
of  the  Mutual  Act  E.  S.  0.  ch.  161,)  that  the  proofs,  declarations,  &c, 
called  for  by  the  statutory  conditions  should  be  furnished  to  the  com- 
pany in  writing  within  thirty  days  after  the  loss.  The  loss  occurred 
on  the  2nd  October,  1878,  and  on  the  5th,  the  plaintiff  notified  the  de- 
fendants by  letter.  A  few  days  after  the  plaintiff  saw  one  S.,  an  agent  of 
the  defendants  for  obtaining  applications,  though  not  for  collecting 
claims,  but  who  had  acted  for  plaintiff  in  settling  a  previous  loss  with 
defendants,  and  asked  him  to  act  for  him  on  this  occasion  and  do  what 
was  proper,  which  S.  promised  to  do.  On  17th  October  the  defendants' 
president  came  up  and  saw  plaintiff,  who  informed  him  of  the  loss  and 
of  all  the  circumstances  relating  thereto,  and  plaintiff  was  told  by  him 
in  answer  to  his  enquiry,  that  nothing  further  need  be  done.  The  plain- 
tiff in  consequence  did  nothing  ;  but  subsequently,  on  hearing  that  de- 
fendant disputed  the  claim  some  correspondence  took  place,  which 
resulted  in  the  plaintiff  employing  a  solicitor,  and  proofs  were  thereupon 
put  in,  but  after  the  lapse  of  the  thirty  days. 

Held,  that  sec.  2  of  the  R.  S.  0.  ch.  162,  applied  to  mutual  companies,  and 
that  as  the  evidence  shewed  that  the  non-compliance  with  the  condition 
as  to  putting  in  the  proofs  within  the  thirty  days  was  by  mistake,  the 
plaintiff  was  entitled  to  recover. 

Action  on  a  policy  of  insurance  for  $500  against  fire, 
dated  the  15th  of  July,  1878.  The  only  issues  material  are 
those  arising  on  the  third  and  fourth  pleas. 

Third  plea :  that  the  said  policy  is  subject  to  the 
statutory  conditions,  variations  and  additions  in  such 
policy  mentioned,  and  which  are  to  be  taken  as  part  of 
such  policy,  and  two  of  such  conditions  printed  thereon  in 
compliance  with  the  Fire  Insurance  Policy  Act,  1876,  are 
in  the  words  following  :  12.  Any  person  entitled  to  make 
a  claim  under  this  policy  is  to  observe  the  following  direc- 
tions :  (a)  He  is  forthwith,  after  loss,  to  give  notice  in 
writing  to  the  company.  (6)  He  is  to  deliver,  as  soon 
after  as  practicable,  as  particular  an  account  as  the  nature 
of  the  case  permits,  &c.  16.  The  loss  shall  not  be  payable 
until  thirty  days  after  completion  of  the  proofs  of  lossr 
unless  otherwise  provided  by  statute  or  the  agreement  of 
the  parties.     And  the  defendants  further  say,  that  there 
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is  printed  on  the  said  policy  in  the  terms  of  the  said 
Fire  Insurance  Policy  Act,  1876,  the  following  variations 
to  the  said  12th  and  16th  conditions,  the  defendants 
being  subject  to  the  statutes  relating  to  Mutual  Fire  In- 
surance Companies  :  "  Conditions  Nos.  12  and  16,  Varia- 
tions. In  case  of  any  loss  or  damage  by  fire  happening 
to  any  member  upon  property  insured  with  the  company, 
such  member  shall  give  notice  thereof  to  the  secretary  of 
the  company  forthwith,  and  the  proofs,  declarations,  evi- 
dences and  examinations  called  for  by  the  statutory  con- 
ditions herein  must  be  furnished  to  the  company  within 
thirty  days  after  such  loss,  and  upon  receipt  of  notice  and 
proofs  of  claim  as  aforesaid,  the  board  of  directors  shall 
ascertain  and  determine  the  amount  of  such  loss  or  damage, 
and  such  amount  shall  be  payable  in  three  months  after 
the  receipt  by  the  company  of  such  proofs."  And  the 
defendants  say,  that  the  plaintiff  did  not  within  thirty  days 
after  said  fire,  as  alleged  in  said  declaration,  deliver  to  the 
defendants  as  particular  an  account  of  the  said  loss  as  the 
nature  of  the  case  permitted,  nor  any  account  thereof,  nor 
did  the  plaintiff  within  thirty  days  after  said  loss  by  fire, 
as  alleged,  furnish  to  the  defendants  the  statutory  declara- 
tion, declaring,  &c. 

Fourth  plea :  After  alleging  that  the  policy  was  sub- 
ject to  the  said  statutory  conditions,  variations,  &c,  as 
in  the  last  plea  above  mentioned,  averred  as  a  breach 
that  the  plaintiff  did  not  deliver  as  soon  after  the  alleged 
loss  by  fire  as  practicable  such  particular  account,  &c,  nor 
as  soon  as  practicable  such  statutory  declaration,  &c,  and 
that  the  said  plaintiff  did  not  deliver  to  the  defendants 
any  account  of  the  fire,  nor  furnish  any  declaration  con- 
cerning the  same  for  upwards  of  four  months  after  the  said 
alleged  fire,  although  it  was  practicable  so  to  do  within 
thirty  days  after  the  said  alleged  loss  by  fire. 

To  these  pleas  the  plaintiff  replied  by  his  sixth  replica- 
ation  upon  equitable  grounds :  That  George  H.  Mills, 
Esquire,  was  at  the  time  of  said  loss  by  fire,  and  for 
thirty  days  thereafter,  the  President  of  the  said  The  Vic- 
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toria  Mutual  Fire  Insurance  Company  of  Canada,  and  the 
plaintiff,  after  the  said  fire,  and  within  the  said  thirty- 
days  furnished  the  said  George  H.  Mills,  as  such  president 
as  aforesaid,  by  verbal  statement,  with  as  particular  an 
account  of  the  loss  as  the  nature  of  the  case  permitted,  of 
the  amount  of  the  said  loss,  and  all  other  information  to 
be  contained  in  the  statutory  declaration  mentioned  and 
recited  in  the  said  third  and  fourth  pleas,  and  after  fur- 
nishing the  said  information  the  plaintiff  inquired  of  the 
said  George  H.  Mills  whether  anything  further  was  neces- 
saiy  to  be  done  by  him,  the  said  plaintiff,  in  order  to  entitle 
him  to  recover  the  money  mentioned  in  the  said  policy,  or 
before  the  defendants  would  be  ready  to  pay  the  same;  and 
thereupon  the  said  George  H.  Mills,  acting  in  his  capacity 
of  president  as  aforesaid,  informed  the  plaintiff,  and  led 
him  to  believe  and  understand  that  nothing  more  would 
require  to  be  done,  and  that  the  money  would  be  paid 
shortly  thereafter  by  the  defendants,  and  the  plaintiff  re- 
lied upon  the  information  so  given  by  the  said  George  H. 
Mills,  and  was  induced  thereby  to  abstain  from  putting  in 
the  formal  proof  of  claim  in  the  said  third  and  fourth  pleas 
mentioned,  as  he  otherwise  would  have  done  within  the 
said  thirty  days. 
Issue. 

The  cause  was  tried  before  Osier,  J.,  without  a  jury,  at 
Barrie,  at  the  Fall  Assizes  of  1880. 

No  question  was  raised  as  to  the  bona  fides  of  the 
claim. 

The  learned  Judge  found  a  verdict  for  the  plaintiff  on 
all  the  issues  except  those  raised  by  the  third  and  fourth 
pleas,  and  as  respects  them  he  found  for  the  defendants. 

The  evidence,  so  far  as  material,  is  set  out  in  the 
judgment. 

In  Michalmas  Term,  November  19,  1880,  C.  R.  W.  Biggar, 
obtained  a  rule  nisi  to  set  aside  the  verdict  for  the  defen- 
dants on  the  issues  arising  in  the  third  and  fourth  pleas, 
and  to  enter  a  verdict  for  the  plaintiff  on  such  issues. 
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During  this  term,  February  9,  1881,  McCarthy ,  Q.  C, 
shewed  cause.  The  defence  set  up  is  that  no  proof  papers 
were  put  in  until  three  months  after  the  fire  occurred, 
whereas  under  the  Mutual  Act,  R.  S.  0.  ch.  161,  sec.  56, 
and  the  statutory  conditions  as  varied,  the  proofs  must  be 
put  m  within  thirty  days.  It  is  essential  that  proofs  should 
be  put  in  within  some  definite  time,  and  particularly  so 
with  regard  to  mutual  companies,  as  the  assessments  have 
to  be  made  on  the  existing  policies.  The  verbal  evidence 
cannot  help  the  plaintiff.  The  omission  to  put  in  the 
proofs  within  the  proper  time  avoided  the  policy :  Morrow 
v.  Waterloo  County  Mutual  Fire  Ins.  Co.,  39  U.  C.  R.  441 ; 
Wood  on  Fire  Insurance, sees.  41 2-4;  Owen  v.  Farmers  Joint 
Stock  Ins.  Co.,  57  Barb.  518;  Blossom  v.  Lycoming  Fire 
Ins.  Co.,  64  N.  Y.  162.  The  plaintiff  cannot  call  in  the  aid 
of  sec.  2  of  the' Fire  Insurance  Policy  Act,  R.  S.  0.  ch.  162. 
This  section  does  not  apply  to  mutual  companies.  All  the 
rest  of  the  sections  have  been  held  not  to  apply  to  mutual 
companies,  and  the  same  conclusion  must  be  arrived  at 
with  regard  to'this^section :  Ballagh  v.  Royal  Mutual  Ins. 
Co.,  5  App.  87.  Even  if  it  does  apply,  it  only  refers  to  the 
sufficiency  of  the  proofs  themselves,  and  not  to  time ;  but 
in  any  event  the  omisson  to  put  them  in  was  not  through 
mistake,  accident,  &c. 

H.  Lennox  (of  Barrie),  contra.  What  took  place  between 
the  plaintiff  and  the  president  of  the  company  amounted 
to  a  compliance  with  the  condition  and  the  statute,  or 
amounted  to  a  waiver  of  their  right  to  insist  upon  compli- 
ance therewith.  The  limit  of  thirty  days  is  not  strictly 
construed,  and  it  is  sufficient  if  it  be  shewn  that  there  has 
been  a  reasonable  compliance  with  such  condition.  In  any 
event  the  plaintiff  is  entitled  to  set  up,  under  the  second 
section  of  "  The  Fire  Insurance  Policy  Act,"  R.  S.  0.  ch. 
162,  that  the  omission  was  by  mistake.  This  section  ap- 
plies to  mutual  companies  equally  as  to  other  companies, 
and  applies  as  well  to  mistake  in  the  time  of  delivering 
the  proofs  as  to  the  substance  of  them.  The  evidence 
shews  that  it  was  through  mistake  they  were  not  put 
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in.  He  referred  to  Ballagh  v.  Royal  Mutual  Ins.  Co.,  5 
App.  87;  Mann  v.  Western  Ins.  Co.,  19  IT.  C.  R  314; 
Cammell  v.  Beaver  and  Toronto  Mutual  Ins.  Co.,  39  U. 
C.  R  1 ;  Columbia  Ins.  Co.  of  Alexandria  v.  Lawrence,  10 
Peters  507,  514;  Hutchinson  v.  Niagara  District  Mutual 
Ins.  Co.,  39  U.  C.  R  483;  Mason  v.  Harvey,  8  Ex.  819; 
Grant  v.  Lexington,  &c,  Ins.  Co.,  5  Indiana  23 ;  Bates's 
Fire  Insurance  Decisions,  3rd  ed.,  pp.  531,  702  ;  Shannon 
v.  Hastings  Mutual  Ins.  Co.,  26  C.  P.  380 ;  (rree£  v. 
Citizens  Ins.  Co.,  27  Grant  121  ;  Piatt  v.  GWe  District 
Mutual  Ins.  Co.,  9  C.  P.  405 ;  Walker  v.  Western  Ass.  Co., 
18  U.  C.  R  19  ;  Sansums  Ins.  Dig.,  p.  1106  ;  Georgia  Home 
Ins.  Co.  v.  Kinnier,  cited  in  Bates's  Fire  Insurance  De- 
cisions, 3rd  ed.,  p.  673,  note ;  Williamson  v.  Hand-in- 
Hand  Ins.  Co.,  26  C.  P.  266 ;  National  Bank  v.  Hartford 
Ins.  Co.,  95  U.  S.  Sup.  Rep.  673 ;  Sauvey  v.  Isolated  Bisk, 
&c,  Ins.  Co.,  44  U.  C.  R  523. 

March  11,  1881.  Galt,  J. — This  action  is  on  a  policy, 
dated  the  15th  of  July,  1878,  upon  which  the  statutory 
conditions  are  printed,  and  upon  which  there  is  indorsed, 
"  Variations  in  conditions,"  one  of  which  is  as  follows : 
"  Conditions  Nos.  12  and  16,  Variation,"  setting  it  out. 

This  variation  is  identical  with  the  56th  sec.  of  R  S.  O. 
ch.  161,  relating  to  Mutual  Insurance  Companies. 

The  fire  took  place  on  the  2nd  of  October,  1878,  of  which 
due  notice  was  given  to  the  defendants  by  letter  of  the 
5th  of  October.  A  few  days  afterwards  the  plaintiff  saw 
a  person  named  Scroggie,  who  acted  as  agent  for  the  de- 
fendants in  obtaining  applications,  and  through  whose 
instrumentality  the  insurance  in  question  was  effected, 
and  through  whose  agency  the  plaintiff  had  on  the  occasion 
of  a  previous  loss  obtained  a  settlement  with  these  defen- 
dants, and  requested  him  to  attend  to  this  matter  as  he 
had  done  before.  He  then  said  he  would  attend  to  it,  and 
the  plaintiff  told  him  to  be  sure  and  attend  to  it,  and 
have  everything  done  properly. 

I  may  state  here  that  Scroggie  did  not  do  so,  and  fur- 
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ther  that  he  was  not  an  agent  of  the  defendants  to  settle 
claims  for  losses,  but  it  is  important  to  consider  his  posi- 
tion as  respects  this  plaintiff  when  we  are  called  upon  to 
consider  the  legal  questions  involved,  and  on  which  our 
decision  must  turn. 

This  statement  of  the  plaintiff  was  not  contradicted  at 
the  trial. 

On  the  17th  of  October,  the  president  of  the  defendants' 
company,  who  also  acts  as  an  adjuster  of  claims,  visited 
Barrie,  and  had  an  interview  with  the  plaintiff  and  his 
son. 

The  account  given  by  the  plaintiff  of  what  took  place  on 
that  occasion  is  as  follows  :  "  We  went  into  a  room,  and  he 
took  a  statement  of  my  boy  as  near  as  he  could  recollect 
of  what  had  occurred  the  night  of  the  fire,  and  he  took  my 
statement,  as  near  as  I  could  recollect,  of  what  I  had  heard. 
After  he  had  taken  his  statement,  I  asked  him  if  he  could 
give  me  any  idea  of  how  long  it  would  be  before  the  com- 
pany would  pay,  or  if  I  had  anything  more  to  do.  I  said 
the  company  I  have  heard  can  keep  it  sixty  or  ninety  days 
if  they  wish.  He  said  the  company  would  pay  small  sums 
such  as  that.  There  was  nothing  else  I  would  have  to  do : 
that  he  thought  the  money  would  be  forwarded  in  a  few 
days." 

On  his  cross-examination  in  reference  to  this  interview 
he  said  :  "  I  asked  Mr.  Mills  if  I  would  have  anything  more 
to  do,  and  he  said  no.  He  did  not  say  anything  about  my 
claim  papers.  I  told  him  Scroggie  was  to  do  it.  I  thought 
Scroggie  had  put  them  in  at  that  time.  I  told  Mr.  Mills 
then  that  I  supposed  Scroggie  had  put  in  the  claim  papers." 

The  plaintiff's  son,  in  his  examination,  says :  "I  saw 
Mr.  Mills  there.  He  examined  me  about  the  fire  and  ex- 
amined Pa  afterwards.  After  he  had  done  examining  us, 
Pa  asked  him  if  he  would  have  anything  to  do  more  about 
the  fire.  Mr.  Mills  said  'not  anything  more  that  I  know  of.' 
Then  Pa  asked  him  if  it  would  make  any  difference  if 
the  sixty  or  ninety  days  about  keeping  the  money  back, 
and  Mr.  Mills  said  they  would  forward  it  in  a  few  days." 
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Mr.  Mills  was  examined  for  the  defence.  He  expressly 
denies  the  evidence  given  by  the  plaintiff  and  his  son  as 
respects  the  promised  payment  of  the  claim  in  a  few  days. 
His  evidence  is  directed  almost  entirely  to  the  question  of 
misrepresentation,  but  it  is  unnecessary  to  refer  to  it  par- 
ticularly, as  there  was  a  verdict  for  the  plaintiff  on  these 
issues,  which  in  our  opinion  is  fully  sustained  by  the 
evidence. 

Things  remained  in  this  state  until  the  19th  of  Novem- 
ber, when  the  plaintiff  wrote  to  defendants  stating:  "  I  have 
just  received  notice  from  Mr.  Oliver  (this  is  the  person  to 
whom  in  case  of  loss  the  amount  of  the  policy  was  to  have 
been  paid)  that  they  had  never  received  notice  from  me  as 
regards  the  fire  on  No,  of  policy  34,532.  I  thought  that  it 
was  sufficient  when  I  authorized  another  person  to  do  it 
for  me.  I  would  like  to  know  if  the  company  acknowledges 
the  claim  or  not,  and  would  like  to  know  what  you  are 
going  to  do." 

To  this  letter  Mr.  Mills  replies  on  the  28th  :  "  I  have  to 
acquaint  you  that  by  letter  of  7th  inst.  to  Mr.  Oliver,  I 
stated  that  on  examination  I  found  that  misrepresentation 
had  been  made  of  a  nature  which  rendered  the  policy  void, 
and  also  that  you  had  made  no  claim  (at  the  latter  date, 
the  time  required  by  the  conditions  of  your  policy  had 
expired)." 

Nothing  was  done  until  February,  1879,  when  Scroggie, 
in  answer  to  a  letter  from  the  plaintiff,  writes  :  "Your  favor 
of  to-day  (11th  of  February)  has  been  received.  I  think 
your  best  plan  would  be  to  go  to  a  lawyer  and  let  him 
make  his  claim  for  you  according  to  the  tenor  of  the 
policy.  The  claim  is  refused  on  account  of  not  being  put 
in  in  proper  time." 

It  is  plain  from  this  letter,  that  whether  Scroggie  was 
or  was  not  the  agent  of  defendants  respecting  the  settle- 
ment of  claims,  he  must  have  had  some  communication 
with  them  as  regards  this,  because  he  expressly  states  the 
ground  on  which  payment  was  refused,  and  makes  no 
allusion  to  any  charge  of  misrepresentation,  which,  if  it 
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ever  had  any  foundation  whatever,  was  attributable  to  the 
act  of  Scroggie  and  not  of  the  plaintiff,  as  the  diagram 
complained  of  was  made  by  him  and  not  by  the  plaintiff. 

After  receipt  of  this  letter  the  plaintiff  retained  the 
Messrs.  Lennox  to  prosecute  his  claim,  who  prepared  the 
necessary  claim  papers,  and  on  the  1 2th  of  February  en- 
closed them  to  the  secretary  of  the  defendants  at  Hamilton 
at  the  same  time  stating,  "If  any  further  papers  should  be 
required  kindly  advise  us,  and  we  will  attend  to  the  mat- 
ter at  once." 

To  this  letter  Mr.  Mills  replies  on  the  14th  of  February: 
"  Your  letter  of  the  12th  inst.,  enclosing  affidavit,  &c,  of 
William  Robins  has  been  received.  In  reply  I  have  to 
say,  that  this  company  does  not  recognize  the  claim  of 
Robins.  I  refer  you  to  variation  in  conditions  12  and  16, 
endorsed  on  policy  No.  34,582.  No  proof  of  claim  has 
been  received  at  this  office." 

Here  also,  as  in  Scroggie's  notice  of  the  contestation  of 
the  claim,  no  reference  is  made  to  any  misrepresentation. 

On  the  19th  of  February  Messrs.  Lennox  wrote  explaining 
how  the  omission  to  furnish  the  proofs  had  arisen,  and  con- 
cluding, "  Our  client  being  from  home  just  now,  we  would 
be  much  obliged  if  you  would  write  us  as  to  the  ground  on 
which  you  refuse  to  recognize  Robins's  claim. 

On  the  21st  of  February  Mr.  Mills  writes :  "  In  reply  I 
have  to  say,  that  the  fire  occured  on  the  2nd  of  October 
last ;  that  until  your  letter  with  enclosure  of  the  12th  inst. 
no  evidence  of  claim  on  the  part  of  Robins  had  been 
received,"  (in  this  Mr.  Mills  appears  to  have  forgotten  his 
own  personal  examination  of  the  plaintiff  and  his  son,) 
"Under  the  mutual  system  upon  which  this  company's 
affairs  are  conducted,  it  would  be  manifestly  unjust  to 
members  if  claims  barred  by  conditions  of  policy  were  re- 
cognized. It  was  with  the  view  of  enabling  mutual  com- 
panies to  evenly  and  equitably  adjust  assessments  that 
the  condition  in  question  came  to  be  endorsed  in  red  ink 
upon  policies.  Under  these  circumstances,  I  have  again 
to  acquaint  you  that  Robins's  claim  is  not  recognized,  and 
72 — VOL.  XXXI  CP. 


570         COMMON  PLEAS,  HILARY  TERM,  44  VIC,  1881- 

that  the  board,  if  necessary,  will  not  consider  themselves 
precluded  from  availing  themselves  of  all  or  any  legal  or 
equitable  defence  provided  for  by  the  terms  of  Robins's 
policy." 

This  closed  the  correspondence,  and  this  action  was 
brought. 

A  question  was  raised  at  the  trial  and  also  on  the  argu- 
ment as  to  the  sufficiency  of  the  proofs  furnished  by  Mr. 
Lennox,  but  the  refusal  to  pay  was  not  based  on  such 
deficiency,  nor  were  the  objections  thereto  pointed  out; 
the  refusal  was  based  on  the  absence  of  any  claim  within 
the  time  specified  by  the  conditions  and  variations. 

The  third  and  fourth  pleas  are  founded  on  the  before 
mentioned  12th  and  16th  conditions  and  the  variation, 
and  there  is  no  question  as  to  their  being  true  as  respects 
the  allegation  that  the  proofs,  &c,  were  not  furnished  to  the 
defendants  within  thirty  days ;  but  whether  the  defen- 
dants are  in  a  position  to  avail  themselves  of  this  as  an 
answer  to  the  plaintiff's  case  is  the  question  now  before  us. 

The  replication  bearing  on  this  subject  is  the  sixth. 

This  policy  would  have  been  subject  to  the  same  varia- 
tion condition  as  set  out  in  the  third  and  fourth  pleas, 
whether  they  had  been  printed  thereon  or  not,  for  it 
forms  the  subject  of  the  5th  and  6th  sections  of  the  Act 
respecting  Mutual  Fire  Insurance  Companies,  R.  S.  O.  ch. 

161,  and  all  policies  issued  by  Mutual  Fire  Insurance  Com- 
panies must  be  subject  thereto. 

Such  being  the  case  the  plaintiff  cannot  recover  unless 
the  Legislature  has  modified  the  stringency  of  that 
section. 

In  Ballaghv.  Royal  Mutual  Ins.  Co.,  5  App.  87,  Mr.  Justice 
Patterson  in  his  judgment  (which  contains  a  full  sketch 
of  the  origin  and  laws  of  those  mutual  companies)  says,  at 
p.  104 :  "  In  my  opinion  therefore  we  have  to  lay  aside  ch. 

162,  so  far  as  it  relates  to  the  conditions  endorsed  on  the 
policy,  and  determine  the  questions  raised  under  ch.  161 
alone.  I  say  nothing  of  the  second  section  of  ch.  162. 
which  is  from  the  Act  of  1874,  (38  Vic.  ch.  65)  and  does  not 
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relate  to  the  character  of  the  conditions.  There  may  be 
no  reason  against  applying  it  to  all  insurances ;  and  it 
was  doubtless  originally  intended  so  to  apply." 

The  second  section,  to  which  the  above  reference  is  made, 
is  copied  from  the  first  section  of  the  Act  of  38  Vic.  ch.  65, 
O.,  an  Act  to  amend  the  laws  relating  to  Fire  Insurances., 
and  is  as  follows :  "Where  by  reason  of  necessity,  accident,  or 
mistake,  the  conditions  of  any  contract  of  fire  insurance  on 
property  in  this  Province,  as  to  the  proof  to  be  given  to  the 
insurance  company  after  the  occurrence  of  a  fire,  have  not 
been  strictly  complied  with  ;  or  where  after  a  statement  or 
proof  of  loss  has  been  given  in  good  faith  by  or  on  behalf 
of  the  insured  in  pursuance  of  any  proviso  or  condition  of 
such  contract,  the  company,  through  its  agent  or  otherwise 
objects  to  the  loss  upon  other  grounds  than  for  imperfect 
compliance  with  such  conditions,  or  does  not  within  a 
reasonable  time  after  receiving  such  statement  or  proof, 
notify  the  assured  in  writing  that  such  statement  or  proof 
is  objected  to,  and  what  are  the  particulars  in  which  the 
same  is  alleged  to  be  defective,  and  so  from  time  to  time  ; 
or  where  for  any  other  reason  the  Court  or  Judge  before 
whom  a  question  relating  to  such  insurance  is  tried  or  in- 
quired into,  considers  it  inequitable  that  the  insurance 
should  be  deemed  void  or  forfeited  by  reason  of  imperfect 
compliance  with  such  conditions — no  objection  to  the  suffi- 
ciency of  such  statement  or  proof,  or  amended  or  supple- 
mental statement  or  proof  (as  the  case  may  be,)  shall  in  any 
of  such  cases  be  allowed  as  a  discharge  of  the  liability  of 
the  company  on  such  contract  of  insurance  wherever  en- 
tered into." 

It  is  upon  the  effect  of  this  proviso  the  present  case  de- 
pends, and  although  it  is  true  the  Court  of  Appeal  did  not 
in  the  case  above  referred  to,  expressly  decide  that  it 
applied  to  Mutual  Fire  Insurance  Companies,  it  is  mani- 
fest such  was  the  opinion  of  the  learned  Judge  from  whose 
judgment  I  have  quoted. 

When  we  refer  to  the  history  of  the  legislation  on  this 
subject,  I  have  no  hesitation  in  saying  that  in  my  opinion 
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the  statute  was  passed  more  with  reference  to  Mutual  In- 
surance Companies  than  any  other.  The  Act  is  entitled 
"  An  Act  to  amend  the  laws  relating  to  Fire  Insurances." 
Now  there  were  no  laws  in  force  in  Ontario  relating  to 
fire  insurance  other  than  those  relating  to  contracts  in 
general,  with  the  exception  of  these  Mutual  Insurance 
Companies,  by  which,  among  other  provisions,  very  strin- 
gent regulations  had  been  made  with  respect  to  proofs  of 
claim  and  payment  of  losses.  Moreover,  the  third  and 
fourth  sections  refer  expressly  to  those  companies.  By 
the  same  Act  provision  is  made  for  the  appointment  of  the 
commissioners  by  whom  what  are  now  known  as  statutory 
conditions  were  framed,  and  these  conditions  are  held  not 
to  apply  to  Mutual  Insurance  Companies.  In  the  Revised 
Statutes  the  first  section  of  the  Act  of  1874  appears  as  the 
second  section  of  "  An  Act  to  secure  uniform  conditions  in 
Policies  of  Fire  Insurance,"  and  there  is  nothing  incon- 
sistent in  this.  The  Legislature  had,  as  respects  Mutual 
Companies,  made  special  provision  for  the  proof  of  losses, 
and  were  about  to  make  provision  of  a  similar  character 
by  the  "  statutory  conditions "  contained  in  the  Act,  for 
proof  in  other  cases,  and  in  anticipation  thereof  declared 
what  the  law  should  be  in  all  cases. 

In  my  opinion,  therefore,  the  said  second  section  is  ap- 
plicable to  the  present  case. 

The  question  then  arises  upon  the  foregoing  evidence, 
whether  the  plaintiff  is  entitled  to  claim  the  protection 
thereof  in  the  case  now  before  us. 

The  loss  occurred  on  the  night  of  the  2nd  of  October. 
Notice  was  sent  to  the  defendants  on  the  5th.  On  the 
17th  the  president  of  the  company  himself  has  an  inter- 
view with  the  father  and  his  son,  and  learns  from  them  all 
that  could  be  known.  The  premises  had  been  totally  de- 
stroyed, and  there  is  not  even  a  suggestion  of  over-insur- 
ance, so  that,  so  far  as  the  defendants  were  concerned,  they 
had  full  information  respecting  the  loss.  Mr.  Mills  pro- 
duced a  paper  and  requested  the  plaintiff  to  make  a  diagram 
of  the  premises.    This  paper,  which  was  produced  at  the 
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trial,  is  actually  the  notice  of  the  loss  sent  by  plaintiff  to 
defendants.  When  Mr.  Mills  had  seen  the  diagram,  he  said 
there  had  been  misrepresentation,  and  the  company  were 
not  liable.  It  is  unnecessary  to  set  forth  what  took  place 
on  this  occasion,  as  the  learned  Judge  who  heard  the  case 
was  of  opinion  the  defence  on  that  ground  was  not  estab- 
lished, and  I  am  of  the  same  opinion.  Mr.  Mills  had  gone 
to  Barrie  for  the  express  purpose  of  making  enquiry  into 
the  particulars,  and  it  is  manifest  he  was  afforded  every 
information  by  the  plaintiff,  and  the  plaintiff  and  his  son 
both  swear  positively  that  he  said  the  plaintiff  had  nothing 
more  to  do. 

In  my  opinion  it  was  entirely  owing  to  mistake  that 
the  condition  was  not  strictly  complied  with.  The  plaintiff 
had  furnished  verbally  to  Mr.  Mills  the  whole  information 
in  his  power,  and  all  that  could  be  of  any  assistance  to  the 
defendants  in  considering  his  claim,  and  no  objection 
whatever  was  made  as  to  their  not  being  in  writing. 

In  my  opinion  the  plaintiff  is  entitled  to  the  relief 
afforded  by  the  statute,  and  the  nonsuit  should  be  set 
aside,  and  a  verdict  entered  for  the  plaintiff. 

Osler,  J. — The  only  point  on  which  I  still  entertain 
some  doubt  is,  whether  the  default  in  delivering  the 
statement  and  proofs  within  the  thirty  days  required  by 
the  statute,  is  a  default  from  which  the  second  section  of  the 
Act  will  in  any  case  relieve  the  insured,  or  whether  the 
relief  contemplated  by  that  section  does  not  refer  merely 
to  errors,  mistakes,  &c,  in  the  proof  papers  which  have  been 
delivered.  But  I  do  not  entertain  so  strong  an  opinion  on 
the  point  as  to  induce  me  to  dissent.  The  justice  of  the 
case  is  with  the  plaintiff,  as  I  think  he  was  to  a  great  ex- 
tent misled  by  what  occurred  at  the  time  Mr.  Mills  went 
up  to  inspect  the  loss. 

I  agree  that  the  verdict  should  be  entered  for  the  plain- 
tiff for  the  amount  of  the  loss. 

Wilson,  C.  J.,  concurred. 


Rule  absolute. 
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Green  v.  The  Hamilton  Provident  Loan  Company. 

Mortgage— Building  societies — Non-members — Default — Amount  recoverable 
— Purely  money  demand — C.  S.  U.  C.  ch.  53,  37  Vic.  ch.  50,  sec.  3,  D. 

By  sec.  3  of  37  Vic.  ch.  50,  D.,  borrowers  from  building  societies  incorpo- 
rated under  C.  S.  U.  C.  ch.  53,  though  not  members  of  the  society  or 
signing  the  rules,  are  made  subject  to  all  rules  in  force  at  the  time 
of  becoming  borrowers,  so  that  by  virtue  of  such  rules  the  society,  on  a 
sale  of  land  under  a  mortgage  given  by  such  borrower  to  the  society  on 
default  before  the  expiration  of  the  term  fixed  by  the  mortgage,  are  not 
restricted  to  the  amount  originally  advanced  with  the  then  accrued  in- 
terest, but  are  entitled  in  addition  thereto  to  discount  the  future  repay- 
ments at  such  rate  of  interest,  and  at  such  terms  as  the  directors  deter- 
mine. The  costs  of  sale  and  commission  thereon  were  held  to  be  pro- 
perly chargeable,  but  not  a  charge  for  insurance  and  survey,  or  the 
costs  of  an  action  on  the  covenant,  as  not  coming  within  the  rules. 

Quo?re,  whether  the  claim  of  a  second  mortgagee  for  the  surplus  proceeds 
of  the  sale,  after  satisfaction  of  the  prior  mortgage,  is  a  purely  money 
demand. 

Declaration  on  the  common  counts. 

Pleas  :  Never  indebted,  and  payment. 

The  case  was  tried  before  Cameron,  J.,  without  a  jury, 
at  Stratford,  at  the  Fal]  Assizes  of  1880. 

The  defendants  were  mortgagees  of  one  Withers,  and 
sold  the  mortgaged  premises  under  the  power  of  sale  in 
their  mortgage.  The  plaintiff  was  a  subsequent  mortgagee 
of  Withers  of  the  same  premises,  and  brought  this  action 
to  recover  the  surplus  sum  of  the  purchase  money  re- 
maining in  the  defendants'  hands  after  payment  of  their 
claim. 

The  defendants  admitted  a  balance  of  $23.63,  for  which 
sum  the  learned  Judge  entered  a  verdict,  with  leave  to 
the  plaintiff  to  move  to  increase  it  by  any  sum  which  the 
Court  should  think  proper. 

The  facts  are  sufficiently  stated  in  the  judgment. 

In  Michaelmas  Term,  November  24,  1880,  McCarthy, 
Q.  C,  obtained  a  rule  nisi  accordingly  to  increase  the 
verdict  to  the  sum  of  $874.15,  or  such  other  sum  as  might 
appear  just,  on  the  ground  (1)  that  the  plaintiff  being,  as 
was  proved  at  the  trial,  entitled  to  receive  from  the  defen- 


GREEN  V.  HAMILTON  PROVIDENT  LOAN  CO. 


575 


dants  the  proceeds  of  the  sale  of  the  lands  and  premises 
in  question,  less  the  amount  due  to  the  defendants  for 
principal,  interest,  and  their  costs  of  exercising  the  power 
of  sale  in  their  mortgage,  such  surplus  was  not  the  sum  of 
$22.63,  but  was  $874,15  :  (2.)  That  the  learned  Judge, 
before  whom  the  trial  was  had,  held  that  the  defendants 
were  entitled  to  interest  upon  principal  moneys  falling  due 
after  the  defendants  exercised  the  power  of  sale  in  their 
mortgage,  and  for  time  future  to  that  time  ;  but  the  learned 
Judge  should  only  have  allowed  interest  on  the  principal 
moneys  advanced  up  to  the  time  such  principal  moneys 
were  repaid  to  the  defendants  :  (3.)  Or  why  the  verdict 
should  not,  in  any  event,  be  increased  by  the  sum  of  $40, 
pursuant  to  leave  reserved,  being  the  amount  of  the  costs 
incurred  by  the  defendants  in  an  action  on  the  covenant 
contained  in  the  defendants'  mortgage,  against  the  mort- 
gagor, on  the  ground  that  such  sum  forms  no  part  of  the 
money  secured  by  the  mortgage,  nor  had  the  defendants 
any  lien  therefor  upon  the  moneys  which  came  into  their 
hands,  the  proceeds  of  the  said  sale. 

During  the  same  term,  December  2,  1880,  Bethune, 
Q.  C,  and  Crerar,  shewed  cause.  The  plaintiff  cannot 
recover  in  this  action.  The  claim  is  not  one  which  is 
recoverable  at  common  law,  but  is  a  charge  which  is 
only  enforceable  in  equity.  The  plaintiff's  right  must 
depend  on  section  4  of  the  Administration  of  Justice 
Act,  R  S.  0.  ch.  49.  But  this  does  not  apply,  as  the 
claim  is  not  a  purely  money  demand.  The  accounts 
must  first  be  taken,  and  the  surplus/if  any,  ascertained. 
There  must  be  some  specific  sum  found  to  be  due.  This 
also  is  not  an  action  by  the  mortgagor,  but  the  second 
mortgagee,  and  the  mortgagor  should  have  been  a  party, 
as  otherwise  the  accounts  when  taken  would  not  be  bind- 
ing on  him,  as  not  having  been  assented  to  by  him.  In 
any  event  the  defendants  are  entitled  to  a  release  from 
the  mortgagor.  The  next  point  is  that  the  defendants  are 
entitled  to  insist  on  redemption  in  the  terms  of  the  by- 
laws. In  the  defendants'  mortgage  the  mortgagor  is  recited 
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to  be  a  member  of  the  society,  and  as  such  to  have  applied 
for  the  loan.  However,  the  37  Vic.  ch.  50,  sec.  3,  D.,  makes 
all  borrowers,  whether  members  or  not,  subject  to  all  the 
rules  of  the  society  in  force  at  the  time  of  their  becoming 
borrowers.  The  rules  here  relied  on  were  those  then  in  force. 
No.  15  provides  that  redemption  can  only  be  made  subject  to 
the  rules ;  and  No.  22  provides  the  terms  and  conditions 
on  which  the  redemption  can  be  made,  and  gives  absolute 
power  to  the  directors  to  discount  the  future  repayments 
at  such  rate  of  interest,  and  on  such  terms  as  they  may 
determine.  The  cases  shew  that  the  rules  are  binding  on 
the  plaintiff,  and  the  accounts  must  be  taken  in  accordance 
therewith :  Western  Loan  and  Savings  Co.  v.  Hodges,  22 
Grant  566 ;  Crone  v.  Crone,  26  Grant  459.  Even  if  the 
other  items  objected  to  are  not  allowable,  this  should  not 
affect  the  question  of  costs. 

Creelman,  contra.  The  action  is  maintainable  at  com- 
mon law.  There  is  nothing  now  which  a  Court  of  Chancery 
can  do  which  cannot  equally  be  done  by  a  Court  of  law  : 
Georgian  Bay  Transportation  Co.  v.  Fisher,  5  App.  383. 
This  is  a  purely  money  demand,  and  comes  within  sec.  4  of 
R.  S.  0.  ch.  49.  The  section  clearly  contemplates  accounts 
being  taken:  Hull  v.  Lannin,  39  C.  P.  204,  210;  Randell 
v.  Bell,  1  M.  &  S.  714;  Seton  on  Decrees,  4th  ed.,  vol.  ii., 
1077 ;  Re  Crerar  and  Muir,  8  P.  R.  56.  The  plaintiff,  how- 
ever, has  an  assignment  from  the  mortgagor  of  all  moneys 
which  he  would  be  entitled  to  receive  from  the  defendants, 
and  which  was  produced  at  the  trial,  but  does  not  appear 
to  have  been  filed,  and  we  now  ask  for  leave  to  put  it  in. 
The  plaintiff  is  not  a  member  of  the  society,  and  did  not 
sign  the  rules,  and  therefore  is  not  bound  by  them  :  Ex  p. 
Osborne,  In  re  Goldsmith,  L.  R.  10  Ch.  41.  This  distin- 
guishes this  case  from  the  cases  of  Western  Canada  Loan 
and  Savings  Society  v.  Hodges,  22  Grant  526,  and  Crone 
v.  Crone,  26  Grant  459.  If,  however,  the  37  Vic.  ch.  50, 
sec.  3,  D.,  in  amendment  of  the  C.  S.  U.  C.  ch.  53,  sec.  4, 
makes  the  existing  rules  binding  on  the  plaintiff,  then  the 
effect  would  be  to  make  only  those  rules  binding  which 
then  existed.    Rule  No.  22  contemplates  that  the  direc- 
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tors  should  have  passed  a  rule  or  resolution  which  would 
apply  to  all  cases,  and  of  which  every  one  would  have 
notice,  fixing  and  determining  the  particular  rate  and  terms 
on  which  the  future  repayments  were  to  be  discounted  in 
each  particular  case.  The  computation  of  the  discount  on 
the  future  repayments  therefore  should  not  be  allowed. 
The  other  items  objected  to,  namely,  insurance,  and  survey 
on  insurance,  amounting  to  $14,  the  commission  on  sale, 
$60,  expenses  of  selling,  $102.15,  and  the  costs  of  the  action 
on  the  covenant,  $40  certainly  should  be  disallowed  :  Thor- 
ney croft  v.  Crockett,  16  Sim.  445. 

March  11,  1881.  Osler,  J. — The  defendants  are  a  lend- 
ing company,  incorporated  under  the  Acts  in  force  respecting 
building  societies. 

Their  mortgage  bears  date  the  1st  of  December,  1874, 
is  expressed  to  be  made  in  pursuance  of  the  Act  respect- 
ing Short  Forms  of  Mortgages,  and  contains  a  recital  that 
Withers,  the  mortgagor,  is  a  member  of  the  society,  and 
has  applied  to  the  society  for  a  loan  of  $4000,  which  they 
have  agreed  to  advance  to  him  on  receiving  the  security  in 
question. 

The  only  clauses  necessary  to  be  noticed  are  the  follow- 
ing :  "  Provided,  this  mortgage  to  be  void  on  payment  of 
$9432.20  of  lawful  money,  &c,  in  equal  yearly  instalments 
of  $471.61,  on  the  first  day  of  December  in  each  year 
during  the  term  of  twenty  years  ;  the  first  instalment  to 
be  paid  on  the  first  of  December,  1875,  together  with 
interest  at  the  rate  of  one  per  cent,  per  month  on  any 
portion  of  the  money  hereby  secured  in  arrear  from  the 
date  of  default  in  payment  until  all  such  arrears  are  paid, 
said  interest  to  be  payable  with  such  arrears  *  *  Pro- 
vided that  on  default  of  payment  for  two  months  of  any 
portion  of  the  money  hereby  secured  the  whole  principal 
and  interest  hereby  secured  shall  become  payable.  The 
mortgagor  covenants  with  the  society  that  he  will  pay 
the  mortgage  money  and  interest,  and  observe  the  above 
provisoes  *  *  Provided  that  the  society,  on  default  of 
73 — vol.  xxxi  c.p. 
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payment  for  two  months,  may,  without  any  notice,  enter 
upon  and  lease,  or  sell  the  said  lands  for  cash  or  on  credit." 

Default  having  been  made  the  defendants  sold  the  landsr 
in  the  exercise  of  the  power  of  sale,  in  the  latter  end  of 
August,  1878,  for  $6000,  of  which  $2000  was  paid  in  cash, 
and  the  balance  was  secured  by  mortgage  on  the  premises, 
bearing  interest  at  nine  per  cent. 

The  mortgagor,  Withers,  had  paid  the  defendants  the 
sum  of  $400,  and  the  account  between  them  was  made  up 
hy  the  plaintiff  in  the  following  manner  : — 

1874.  Dec.    1.  To  cash  and  interest... $9432  20  $ 


1876.  Nov.  21.  To  interest  on  instal- 
ments in  arrear  ..      56  70 

"     Nov.  21.  By  cash    400  00 

1878.  April  11.  To  insurance    10  00 

"     July  18.  To  survey,  agent  at 

Stratford    4  00 

"     Sept.  2.  Paid  commission  for 

selling  farm   60  00 

"     Sept.  2.  Paid  solicitor's  costs, 

as  per  bill    100  00 

"  Oct.  2.  Paid  expenses  selling 
farm,not  including 
commission,  as  per 

bill   102  15 

"    Oct.     2.  To  interest  on  arrears    190  80 

<•    Oct.     2.  By  cash  from  Ransfield  2000  00 

By  mortgage   4000  00 

By  discount  on  future 
payments,   as  per 

statement   3579  48 

Amount  due  Withers...      23  63 


$9979  48    $9979  48- 

The  contention  on  the  plaintiff's  part  was,  that  on  the 
sale  of  the  land  the  defendants  were  entitled  to  charge 
against  him  only  the  amount  originally  advanced  ($4000),. 
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and  the  interest  accrued  at  ten  per  cent. ;  while  the  defen- 
dants contended  that  on  a  sale  of  the  land,  on  the  mortga- 
gor withdrawing  from  membership  before  the  expiration 
of  the  term  of  the  loan  fixed  by  the  mortgage,  they  were 
at  liberty,  under  the  rules  of  the  society,  which  were  bind- 
ing on  the  mortgagor,  to  discount  the  future  repayments, 
or  charge  such  sum  in  addition  to  the  original  principal, 
as  to  the  directors  should  seem  just. 

On  this  contention  the  items  in  dispute  were  : — 

Insurance  premium  paid  by  the  defen- 


dants $     10  00 

Survey  of  the  premises,  made  for  the 

purposes  of  insuring   4  00 

Commission  paid  to  agent  on  sale    60  00 

Expenses  of  selling,  exclusive  of  com- 
mission   102  15 

Costs  of  action  on  covenant   40  00 

Discount  on  future  repayments    8579  48 


The  secretary -treasurer  of  the  defendants  stated  that 
the  latter  sum  had  been  arrived  at  by  discounting  the 
future  instalments,  or  annuities  as  he  called  them,  which 
had  not  matured  at  the  time  of  the  sale,  at  the  rate  of 
nine  per  cent.  The  sum  which  by  this  process  the  de- 
fendants claimed  was  $4437.80.  An  exhibit,  which  we 
have  not  seen,  seems  to  have  been  referred  to  by  the 
witness  as  shewing  the  process  by  which  the  result  was 
obtained. 

Whether  the  plaintiff  could  have  maintained  this  action 
in  his  character  of  a  subsequent  incumbrancer  merely  as 
for  a  purely  money  demand,  under  section  4  of  the  Admin- 
istration of  Justice  Act,  R.  S.  O.  ch.  49  ;  or  whether,  as 
Mr.  Bethune  contended,  it  was  necessary,  in  order  to  pro- 
tect the  defendants,  that  Withers,  the  mortgagor,  should 
have  been  a  party  to  the  suit,  we  need  not  determine,  as 
since  the  argument  an  assignment  has  been  produced  from 
Withers  to  the  plaintiff,  bearing  date  the  26th  of  August, 
1879,  of  all  moneys  which  he  might  be  entitled  to  receive 
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from  them  as  proceeds  of  the  sale  of  the  land  in  question, 
or  otherwise.  This  instrument  was  produced,  it  is  said,  at 
the  trial,  but  not  filed  ;  and  as  it  is  not  suggested  that  any 
one  other  than  Withers  and  the  plaintiff  and  defendants 
are  interested  in  the  proceeds  of  the  sale,  and  the  plaintiff 
can  give  the  defendants  a  complete  discharge  in  this 
action,  we  see  no  reason  to  hold  that  this  suit  is  not  main- 
tainable, upon  the  facts  as  they  now  appear,  as  a  purely 
money  demand  under  the  Act  (a).  All  necessary  amendments 
of  the  pleadings  may  be  made ;  and  the  question  is  then 
reduced  entirely  to  one  of  the  principle  on  which  the 
accounts  are  to  be  taken  between  the  parties,  and  the 
allowance  or  disallowance  of  certain  items. 

If  the  question  turned  upon  the  terms  of  their  mortgage 
alone,  there  would  be  nothing  to  support  the  defendants' 
contention.  It  is  clear  they  would  have  no  right  to  charge 
more  interest  than  the  principal  money  had  earned.  They 
could  not  by  calling  the  latter  in,  either  by  a  sale  or  other- 
wise, exact  interest  which  had  never  accrued. 

They  rely,  however,  upon  the  rules  of  the  society 
and  the  Statute  as  justifying  their  mode  of  taking  the 
account 

The  rules  in  question  are  the  15th  and  22nd.  The  latter 
part  of  the  15th  rule  provides  that  "when  any  sale  of 
the  property  mortgaged  to  the  society  shall  take  place  the 
directors  shall  have  power  to  retain  and  apply  so  much  of 
the  purchase  money  as  will  be  necessary  to  pay  the  same 
sum  as  would  be  required  to  redeem  the  property  pursuant 
to  the  provisions  contained  in  the  rules,  together  with  all 
other  payments,  moneys,  and  expenses  due  to  the  society, 
and  to  pay  the  surplus  thereof  to  the  mortgagor." 

The  rule  applicable  to  the  redemption  of  mortgages  is 
the  22nd :  "  If  any  member  shall  desire  to  have  his  pro- 
perty discharged  from  a  mortgage  to  the  society,  before  the 
expiration  of  the  full  term  for  which  it  has  been  taken,  he 
shall  be  allowed  to  do  so,  on  payment  of  all  repayments, 


{a)  See  Chatterton  v.  Watney,  44  L.  T.  JST.  S.  53. 
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and  any  fines,  fees,  and  other  sums  due  in  respect  thereof, 
up  to  the  time  of  the  redemption  of  such  mortgage,  and 
of  the  present  value  of  the  future  repayments,  calculated 
to  the  end  of  the  term,  and  discounted  at  such  rate  of 
interest  and  on  such  terms  as  the  directors  may  deter- 
mine." 

These  rules  are  framed  in  the  very  terms  of  those  in 
question  in  the  case  of  The  Western  Canada  Loan  and 
Savings  Go.  v.  Hodge,  22  Grant  566,  and  Crone  v.  Crone, 
26  Grant  459,  in  which  Blake,  V.C.,  in  the  one  case,  and 
Proudfoot,  Y.  C,  in  the  other,  held  that  the  rules  were 
binding  on  the  mortgagor,  and  that  the  accounts  must  be 
taken  in  accordance  therewith. 

The  decisions  of  Lord  Chancellor  Hatherley,  in  M atterson 
v.  Elderfield,  L.  E.  4  Ch.  207,  was  followed,  and  that  of 
Ex  parte  Osborne,  In  re  Goldsmith,  L.  R  10  Ch.  41,  relied 
on  by  the  plaintiff  on  the  argument  before  us,  was  dis- 
tinguished. 

Blake,  V.C.,  held,  at  p.  573,  "  That  the  mortgage  and  rules, 
taken  together,  amount  to  a  contract,  whereby  it  is  agreed 
that  a  sum  of  money  may  and  will  be  paid  back  in  a  certain 
manner,  but  if  the  terms  of  the  obligation  are  not  fulfilled, 
then  that  it  is  left  to  the  governing  body  of  the  association 
to  fix  the  terms  on  which  money  will  be  accepted." 

Unless,  therefore,  the  present  case  can  be  distinguished 
from  those  referred  to,  it  is  covered  by  authority. 

The  plaintiff,  however,  contends  that  the  mortgagor  was 
not  bound  by  the  rules  referred  to,  as  it  was  not  proved 
that  he  had  signed  them.  In  the  cases  cited  it  appears 
that  the  mortgagors  were  members  of  the  society,  and  had 
assented  to  the  rules.  The  mortgages  there  in  question 
were  made  before  the  Act  37  Vic.  ch.  50,  D.,  (1874), 
intituled,  "  An  Act  to  make  further  provision  for  the 
management  of  Permanent  Building  Societies  carrying  on 
business  in  the  Province  of  Ontario,"  and  at  a  time  when 
loans  or  advances  could  only  be  made  to  persons  who 
were  members  or  shareholders;  and  for  the  purpose  of 
obtaining  an  advance,  the  intending  borrower  subscribed 
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for  a  certain  number  of  shaies,  and  signed  a  covenant  to  be 
bound  by  the  rules  :  C.  S.  U.  C.  ch.  53,  sec.  40  ;  29  Vic.  ch.  38. 

The  law  in  this  respect  was  altered  by  section  3  of  the 
Act  above  referred  to,  which  enacts  that,  'cAny  such 
society  may  lend  money  in  conformity  with  the  laws 
authorizing  the  establishment  of  Building  Societies  in 
Canada,  and  with  the  by-laws  of  such  society,  to  any  person 
or  persons  or  body  corporate  at  such  rates  of  interest  as 
may  be  agreed  upon,  without  requiring  any  of  such  bor- 
rowers to  become  subscribers  to  the  stock  or  members  of 
the  said  society  :  Provided  always,  that  all  borrowers  from 
any  such  society  shall  be  subject  to  all  the  rules  of  such 
societ}7  in  force  at  the  time  of  their  becoming  borrowers, 
but  not  to  any  other  rules." 

It  was  proved  that  the  rules  of  the  society  above  quoted 
were  in  force  when  the  defendants'  mortgage  was  taken, 
and  had  been  in  force  for  many  years  previously.  They 
were  properly  proved  in  accordance  with  section  9  of  37 
Yic.  ch.  50,  D.,  which  provides  that  any  copy  of  or  extract 
from  the  by-laws  of  the  society,  certified  under  the  signa- 
ture of  the  secretary  or  manager,  shall  be  evidence  in  all 
Courts  of  justice  in  Canada  of  such  by-laws  or  extract, 
and  that  the  same  were  duly  made  and  are  in  force. 

Similar  provisions  to  all  of  the  foregoing  are  found  in 
a  corresponding  Act  of  the  Provincial  Legislature,  39  Vic. 
ch.  32,  (1875-6)  ;  but  it  was  not  contended  that  the  defen- 
dants were  driven  to  rely  upon  that  Act. 

We  think  there  can  be  no  doubt  that  the  mortgagor  is, 
by  force  of  the  3rd  section,  bound  by  the  rules  in  question, 
notwithstanding  the  absence  of  a  covenant  or  any  formal 
assent. 

We  are  also  of  opinion  that  the  meaning  of  the  rules  is 
clear  and  intelligible.  They  were  applied  and  enforced 
without  difficulty  in  the  two  cases  above  cited. 

It  was  also  urged  by  the  plaintiff  that  it  was  the  duty 
of  the  directors,  under  rule  22,  to  fix  and  determine  the 
particular  rate  and  terms  on  which  the  future  repayments 
were  to  be  discounted  in  each  particular  case. 
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It  was  proved  that  there  were  general  instructions  from 
the  directors,  and  that  the  practice  followed  in  the  present 
case  was  the  invariable  practice  of  the  defendants,  based 
on  such  instructions.  We  think  this  is  all  that  was 
necessary. 

The  items  of  $14  for  insurance  and  survey  are  not 
chargeable  by  the  defendants  under  any  rule  to  which  we 
have  been  referred.  The  mortgage  contains  no  covenant 
to  insure,  and  the  only  rule  as  to  insurance  is  rule  15, 
which  requires  the  mortgagor  to  insure,  if  required  by  the 
directors,  in  such  sum,  &c,  as  they  think  advisable,  and 
also  enables  them  to  revive  an  insurance,  or  effect  a  fresh 
insurance  where  the  mortgagor  has  made  default.  There 
is  nothing  to  shew  that  the  mortgagor  was  ever  required 
to  insure,  and  never  having  been  bound  or  required  to  do 
so  he  has,  of  course,  never  made  default.  Nor  can  the 
defendants  charge  the  plaintiff,  as  a  subsequent  incum- 
brancer, with  costs  of  the  action  on  the  covenant  against  the 
mortgagor.  There  is  nothing  either  in  the  mortgage  or 
the  rules  which  makes  such  costs  a  charge  upon  the  land. 
The  costs  of  sale,  and  commission  on  sale,  are  such  as  are 
usually  chargeable  as  between  mortgagor  and  mortgagee. 
There  is  no  reason  to  interfere  as  to  them. 

The  verdict  must  be  increased  by  $33,  the  amount  of 
the  sum  referred  to. 

The  plaintiff  is  entitled  to  the  costs  of  the  proceedings 
in  term 

The  rule  will  be  absolute  to  increase  the  verdict  to 
$57.18,  with  costs. 

Wilson,  C.J.,  and  Galt,  J.  concurred. 


Rule  absolute. 
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Clarke  v.  Farrell. 

Execution — Claim  for  rent — Stat.  8  Anne  ch.  14,  sec  1. — Goods  of  third  per- 
sons— Non-remoial  from  demised  premises— Interpleader  order — Effect  of. 

Goods  having  been  seized  by  the  sheriff  under  execution,  and  claims  having 
been  made  thereto  by  third  persons,  namely,  chattel  mortgagees,  an  in- 
terpleader summons  was  obtained  by  the  sheriff.  Notice  was  then  given 
to  the  sheriff  by  the  landlord  of  rent  due,  but  no  distress  was  issued 
or  anything  further  done  on  his  behalf.  An  interpleader  order  was 
made,  and  the  claimants  having  failed  to  give  the  security  required 
thereby,  the  goods  were  sold  pursuant  to  the  terms  of  the  order,  the 
landlord  becoming  the  purchaser.  They  were  never  removed  from  the 
demised  premises.    The  claimants  were  successful. 

Held,  that  the  statute  8  Anne  ch.  14,  sec.  1,  only  applies  to  the  goods  of 
the  execution  debtor,  and  not  to  those  of  third  persons,  against  whom 
there  must  be  a  distress,  notice  to  the  sheriff  not  being  sufficient ;  and 
that  the  sheriff  selling  incurred  no  liability,  as  he  was  secured  under 
the  interpleader  order. 

Held,  also,  that  the  sheriff  is  not  liable  when  the  goods  have  not  been 
removed  from  the  demised  premises. 

The  proceeds  of  the  sale  were  therefore  ordered  to  be  paid  out  of  Court  to 
the  claimants. 

On  the  29th  September,  1880,  a  summons  was  obtained 
from  the  Clerk  of  the  Crown  and  Pleas  in  the  Queen's 
Bench,  sitting  in  Chambers,  on  behalf  of  the  claimants, 
calling  on  the  sheriff  of  the  County  of  Hastings  to  shew 
cause  why  he  should  not  pay  into  Court  to  the  credit 
of  the  cause,  or  to  Morgan  Jellett  their  attorney,  the  sum 
of  $683.50  and  interest  thereon,  from  the  18th  day  of 
February  last,  1880,  and  why  the  said  sheriff  should  not 
pay  the  costs  of  the  application™  upon  reading  the  inter- 
pleader order  obtained  by  the  sheriff  in  the  cause  on  the 
12th  May,  1879,  and  the  affidavits  and  papers  filed. 

While  this  summons  was  pending  and  undisposed  of,  one 
William  Powers,  on  the  29th  of  October,  1880,  obtained 
a  summons  from  the  said  Clerk  calling  upon  the  said 
sheriff  and  claimants  to  shew  cause  why  the  said  moneys, 
or  a  sufficient  portion  thereof  to  satisfy  the.  claim  of 
the  said  Powers  for  rent  against  the  defendant,  should 
not  be  paid  over  to  the  said  Powers  by  the  sheriff,  or  if  the 
moneys  had  been  or  should  be  paid  into  Court,  then  why 
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the  same  or  a  sufficient  portion  thereof  should  not  be  paid 
out  of  Court  to  him,  on  the  ground  that  he  was  enti- 
tled to  be  paid  the  same  in  respect  of  his  claim  for  rent  of 
the  premises  on  which  the  goods  were  taken  in  execution  ; 
and  why  such  order  should  not  be  made  as  to  costs  as, 
might  seem  proper. 

The  Clerk  of  the  Crown  referred  these  summonses  to 
the  Court,  upon  the  ground  that  he  thought  an  issue 
ought  to  be  directed  to  try  whether  the  money  was  the 
money  of  the  landlord  Powers  as  against  the  claimants 
or  not,  and  that  the  power  of  directing  such  an  issue  did 
not  lie  with  him. 

In  pursuance  of  this  direction  on  the  16th  January,  1881, 
the  parties  came  before  Cameron,  J.,  sitting  in  single  Court. 

J.  Crickmore,  for  the  claimants. 

J.  B.  Clarke,  for  Mr.  Powers,  the  landlord. 

Aylesworth,  for  the  sheriff. 

Cameron,  J. — The  affidavits  and  papers  filed  disclosed  the 
following  state  of  facts  :  On  the  12th  May,  1879,  the  sheriff 
obtained  an  interpleader  order  in  the  cause  of  James  A. 
Clarke,  plaintiff, against  Andrew  P.  Farrell, defendant,  direct- 
ing that,  upon  payment  by  the  claimants  of  the  appraised 
value  of  the  respective  portions  of  goods  claimed  by  them 
respectively,  within  twenty  days,  or  giving  security  to  the 
satisfaction  of  the  sheriff  for  the  payment  of  such  appraised 
value,  the  sheriff  should  withdraw  from  the  possession  of 
the  goods  ;  and  unless  such  payment  was  made  or  security 
given  the  sheriff  should  proceed  to  sell  the  goods  and  pay 
the  proceeds,  after  deducting  the  expenses  thereof  and 
possession  money,  into  Court,  to  abide  further  order  there- 
in ;  and  that  the  parties  should  proceed  to  the  trial  of 
three  several  issues  in  the  Court  of  Common  Pleas,  in 
which  the  said  claimants  respectively  should  be  plaintiffs, 
and  the  execution  creditor  defendant;  and  the  question 
to  be  tried  should  be  whether  at  the  time  of  the  seizure  of 
the  goods  the  several  portions  of  the  same  respectively 
74 — vol.  xxxi  c.p. 
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claimed  by  the  said  claimants  were  the  property  of  the 
claimants  against  the  execution  creditor. 

Before  this  interpleader  order  was  made,  but  after  the 
summons  to  interplead  had  been  obtained  and  served, 
William  Powers  gave  notice  to  the  sheriff  that  he  claimed 
from  the  execution  debtor  $734.75,  for  arrears  of  rent  due 
to  him  for  the  premises  on  which  the  goods  seized  were. 

The  premises  were  held  by  the  execution  debtor  under 
indenture  of  lease  from  the  said  Powers  for  five  years  from 
the  1st  May,  1876,  at  the  yearly  rent  of  $1,000.  The 
sheriff  took  no  steps  to  have  the  interpleader  order  amen- 
ded, or  the  said  Powers  made  a  party  thereto. 

The  interpleader  issues  were  tried,  and  resulted  in  ver- 
dicts in  favour  of  the  claimants,  who  were  established  to 
be  the  owners  of  the  goods  ;  and  after  these  verdicts,  on 
the  18th  February,  1880,  the  sheriff  obtained  a  summons 
calling  upon  Powers,  the  landlord,  and  the  claimants,  to  in- 
terplead. 

This  summons  was  discharged,  on  the  ground  of  laches  on 
the  part  of  the  sheriff ;  and  also  on  the  supposition  that 
the  claimants  were  in  ignorance  of  the  landlord's  claim, 
and  had  entered  into  the  interpleader  issues  without  notice 
thereof,  the  affidavits  and  papers  filed  on  this  second  appli- 
cation to  interplead  not  having  disclosed  the  fact  that  all 
the  parties  knew  of  Powers's  claim  for  rent. 

It  also  appeared  the  goods  were  not  removed  from  the 
demised  premises,  but  were  purchased  by  the  landlord  him- 
self through  an  agent,  who  did  not  pay  the  purchase  money 
to  the  sheriff  till  after  the  issues  were  found  for  the  claim- 
ants. 

I  am  of  opinion  the  claimants  are  entitled  to  succeed 
in  their  contention.  As  between  the  landlord  and  the 
execution  plaintiff,  if  the  money  in  the  sheriff's  hands 
were  going  to  the  latter,  the  landlord  would  be  entitled 
to  be  paid  the  amount  of  his  rent,  for  the  simple  reason 
that  under  the  statute,  8  Anne  ch.  14,  sec.  1,  "  no  goods 
or  chattels  whatsoever  lying  or  being  in  or  upon  any 
messuage  lands  or   tenements,  which  are   or  shall  be 
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leased  for  life  or  lives,  term  of  years,  at  will,  or  other- 
wise, shall  be  liable  to  be  taken  by  virtue  of  any  execution 
on  any  pretence  whatsoever,  unless  the  party  at  whose  suit 
the  said  execution  is  sued  out  shall,  before  the  removal  of 
such  goods  from  off  the  said  premises  by  virtue  of  such 
execution,  pay  to  the  landlord  of  the  said  premises  or  his 
bailiff  all  such  sum  or  sums  of  money  as  are  or  shall  be  due 
for  rent  for  the  said  premises  at  the  time  of  the  taking  such 
goods  by  virtue  of  such  execution,  provided  the  said  arrears 
of  rent  do  not  amount  to  more  than  one  year's  rent;  and  in 
case  the  said  arrears  shall  exceed  one  year's  rent,  then  the 
said  party  at  whose  suit  such  execution  is  sued  out,  paying 
the  said  landlord  or  his  bailiff  one  year's  rent,  may  proceed 
to  execute  his  judgment  as  he  might  have  done  before  the 
making  of  the  Act." 

The  execution  plaintiff  had  no  right  to  remove  the  goods 
till  he  satisfied  the  arrears  of  rent,  having  received  notice 
of  such  rent  being  in  arrear,  and  the  sheriff  removing  them 
after  such  notice  was  liable  to  the  landlord  for  such 
arrears.  But  whether  the  plaintiff  paid  the  landlord  or 
not,  he  had  no  right  to  take  the  goods  as  against  the  claim- 
ants, the  true  owners  ;  and  his  right  so  to  do  was  the  ques- 
tion that  was  disposed  of  in  the  interpleader  issue.  The 
goods  the  claimants  had  a  right  to  remove  at  any  time 
before  the  landlord  had  distrained ;  and  notice  to  the 
sheriff  under  the  statute  of  Anne,  was  not  as  against  the 
clamants  equivalent  to  a  distress.  If  the  sheriff  in  seizing 
had  acted  as  agent  for  the  owners,  and  not  under  the  exe- 
cution, the  notice  would  have  been  entirely  inoperative ; 
the  act  would  not  have  been  wrongful,  and  the  landlord 
could  not  have  pursued  the  goods. 

I  think,  therefore,  as  against  the  claimants,  the  notice 
gave  the  landlord  no  claim  either  to  the  goods  or  the  pro- 
ceeds. Arnitt  v.  Garnett,  3  B.  &  Al.  440 ;  Yates  v.  Rut- 
ledge,  5  H.  &  N.  249,  are  authorities  for  ordering  the  pay- 
ment of  the  money  while  in  the  sheriff's  hands  to  the 
landlord,  no  question  being  raised  as  to  the  execution 
debtor's  ownership  of  the  goods ;  but  White  v.  Binstead, 
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13  C.  B.  304,  is  an  authority  against  the  claim  now  put  for- 
ward by  the  landlord. 

In  that  case,  goods  in  the  possession  of  the  tenant  had 
been  seized  under  execution  against  him,  and  were  claimed 
by  B.,  who  gave  the  sheriff  notice  of  his  claim.  The 
sheriff  applied  for  an  interpleader,  and  an  issue  was  direc- 
ted to  be  tried  between  the  execution  creditor  and  the 
claimant,  which  resulted  in  favour  of  the  latter.  The 
landlord  of  the  tenant  gave  notice  to  the  sheriff  that  he 
claimed  £25  for  rent.  The  sheriff  sold  the  goods,  paid  £25 
to  the  landlord,  and  the  balance  into  Court.  The  claimant 
applied  to  Cresswell,  J.,  to  have  the  money  paid  into  Court 
paid  out  to  him,  and  the  sheriff  ordered  to  pay  over  the 
money  paid  for  rent.  The  order,  after  argument,  was 
made,  and  the  sheriff  obtained  a  rule  nisi  calling  on  the 
claimant  to  shew  cause  why  that  portion  of  the  order 
directing  the  sheriff  to  pay  over  the  £25  paid  the  landlord 
to  the  claimant,  should  not  be  rescinded,  which  was  dis- 
charged. 

Jervis,  C.  J.,  in  giving  judgment,  said:  "  The  sheriffs, 
having  seized  goods,  obtained  an  order  under  the  inter- 
pleader Act,  directing  an  issue  to  be  tried  between  the 
claimant  and  the  execution  creditor.  Until  that  issue  was 
determined,  it  was  uncertain  whether  execution  was  exe- 
cuted or  not ;  for,  if  it  turned  out  that  the  sheriffs  had 
seized  the  goods  of  a  third  person,  there  was  no  execution 
to  justify  them  in  selling  them,  or  to  entitle  the  landlord 
to  the  rent.  After  the  interpleader  order,  the  landlord 
made  his  claim  for  rent.  It  is  unnecessary  to  say  how  the 
matter  would  have  stood,  if  the  sheriffs  had  obeyed  the 
interpleader  order,  and  brought  all  the  money  into  Court. 
They  have  not  done  so,  but  have  taken  upon  themselves 
to  pay  £25  to  the  landlord  ;  and  now  they  complain  of  my 
Brother  Cresswell's  order,  which  merely  seeks  to  place  the 
parties  in  the  same  position  as  they  would  have  been  in  if 
the  sheriffs  had  done  their  duty.  It  seems  to  me  that  the 
order  was  perfectly  right.  The  right  of  the  claimant  is 
not  at  all  affected  by  the  interpleader  Act,  even  if  that 
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Act  does  interfere  with  the  rights  of  landlords  under  the 
statute  of  Anne,  which  however  I  think  it  does  not.  If 
there  had  been  no  interpleader,  the  case  would  have  been 
perfectly  plain.  Where  the  sheriff  seizes  the  goods  of  A. 
under  an  execution  against  B.,  it  may  be  that  the  sheriff  is 
estopped  from  saying  in  an  action  upon  the  statute,  that 
he  did  not  seize  them  under  the  writ  *  *  But  if 
A.  brings  an  action  for  the  wrongful  taking  of  his  goods, 
he  is  entitled  to  their  full  value  ;  and  it  is  not  competent 
to  the  sheriff  to  say  as  to  part  of  it, '  I  have  paid  rent/  and 
thus  deprive  the  party  of  the  real  value  of  his  goods." 

This  case  also  decides  that  the  goods  not  having  been 
removed,  the  statute  did  not  apply. 

As  to  this  point,  the  Chief  Justice  said :  "  It,"  the  statute, 
"  only  attaches  where  the  landlord  is  by  the  act  of  the  sheriff 
deprived  of  the  power  of  distraining  for  the  rent  due." 

To  the  same  effect  is  Smallman  v.  Pollard,  6  M.  &  G. 
1001 ;  and  in  Beard  v.  Knight,  8  E.  &  B.  865,  followed  in 
Foulger  v.  Taylor,  5  H.  &  N.  202,  it  was  held  that  under 
the  Imperial  Act,  19  &  20  Vic.  ch.  108,  sec.  75,  which 
authorizes  a  bailiff  under  a  warrant  of  a  County  Court, 
where  a  landlord  claims  rent,  to  sell  the  goods  of  the  ten- 
ant and  to  apply  the  proceeds  in  payment  of  the  rent 
before  the  execution,  such  bailiff  could  not  take  the  goods 
of  a  stranger  and  sell  them  to  meet  the  rent. 

In  the  latter  case,  Martin,  B.,  in  delivering  the  judgment 
of  the  Court,  said,  at  p.  210  :  "  There  is  no  doubt  that  the 
goods  of  a  stranger  upon  the  land  demised  may  be  distrained 
for  rent  service,  but  the  distress  must  be  made  while  the 
goods  remain  upon  the  land.  The  stranger  has  a^perfect  right 
to  remove  them  at  any  time  or  under  any  circumstances,  in 
■order  to  avoid  the  distress  :  Thornton  v.  Adams,  5  M.  &  Sel. 
38.  This  right  is  founded  upon  the  clearest  principles  of 
justice.  The  stranger  does  not  owe  the  rent  and  is  under 
no  obligation,  legal  or  moral,  to  allow  his  goods  to  be  seized 
to  pay  the  debt  of  a  third  person.  He  may,  most  legiti- 
mately, make  use  of  any  means  he  can  to  prevent  it." 

The  statute  of  Anne  is  by  express  declaration  in  the  said 
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section  75  of  19  &  20  Vic.  ch.  108,  prevented  from 
applying  to  goods  taken  in  execution  under  a  warrant  of 
the  County  Court,  the  remedy  provided  being  intended  to 
take  the  place  of  that  furnished  by  the  1st  section  of  ch. 
14  of  8  Anne;  and  the  same  reasoning  applies,  I  think, 
with  equal  force  to  both,  where  the  goods  of  a  stranger  are 
in  question. 

The  case  of  West  v.  Hedges,  referred  to  in  the  note  to 
Smalhnan  v.  Pollard,  6  M.  &  G.  at  p.  1004,  is  not  an 
authority  for  the  landlord's  right  to  be  paid  under  the  cir- 
cumstances in  the  present  case.  If  the  landlord  has,  by 
becoming  the  purchaser  of  the  goods  of  the  claimants 
while  they  were  on  the  premises,  and  thus  by  his  own  act 
prevented  a  removal  of  the  goods  seized,  and  so  deprived 
himself  of  the  remedy  afforded  by  the  statute  of  Anne, 
against  a  sheriff  who  removes  goods  seized  without  satisfy- 
ing the  rent,  he  has  only  himself  to  blame ;  and  there  was 
nothing  in  the  conduct  of  the  claimants  that  in  any  man- 
ner shewed  any  want  of  good  faith  towards  him,  or  that 
was  calculated  to  lull  him  into  false  security. 

The  claimants  are,  therefore,  in  my  judgment,  justly 
entitled  to  retain  the  advantage  they  have  gained  through 
the  interpleader  proceedings. 

The  summons  obtained  by  the  claimants  should  be  made 
absolute  with  costs ;  and  that  of  the  landlord  Powers 
should  be  discharged,  with  costs. 

From  this  judgment  the  plaintiff  appealed  to  the  full 
Court. 

In  this  term,  February  15, 1881,  the  appeal  was  heard. 

McCarthy,  Q.  C,  and  B.  Clarke,  for  the  landlord. 
The  question  here  is,  whether  the  statute  in  question  8 
Anne  ch.  14,  sec.  1,  applies  to  the  goods  of  a  stranger 
on  the  demised  premises.  The  reasonable  effect  of  the 
statute  is,  that  after  notice  the  sheriff  is  placed  in  the 
position  of  the  landlord,  and  this  applies  equally  to  the 
debtor's  goods  as  to  those  of  a  stranger.  By  the  seizure 
and  the  sheriff  taking  possession  the  landlord  was  prevented 
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from  distraining.  The  sheriff  is  estopped  from  denying 
the  landlord's  title.  The  whole  object  of  the  statute  was  to 
protect  landlords.  Even  if  it  insisted  that  there  should  be 
a  removal,  there  was  a  removal  here  of  some  of  the  goods, 
and  this  was  sufficient  to  satisfy  the  statute.  The  sheriff 
is  not  now  entitled  to  an  interpleader.  They  referred  to 
Forster  v.  Cookson,  1  Q.  B.  419  ;  Lee  v.  Lopes,  13  East  230; 
Taylor  v.  Lanyon,  6  Bing.  536 .  Duck  v.  Braddyll,  13  Price 
455,  471-2  ;  Riseley  v.  Ryle,  11  M.  &  W.  16,  21-2  ;  West  v. 
Hedges,  6  M.  &  G.  1004  note  ;  Henchett  v.  Kimpson,  2 
Wils.  140;  Arnitt  v.  Garnett,  3  B.  &  Al.  440;  Yates  v. 
Rutledge,  5  H.  &  N.  249  ;  White  v.  Binstead,  13  C.  B.  304. 

J.  Crichnore,  for  the  claimants.  The  landlord  has  the 
right  to  distrain  goods  of  a  stranger  on  the  demised 
premises  ;  but  this  right  is  strictly  construed,  and  therefore 
there  must  be  an  actual  distress  on  the  goods  on  the 
demised  premises.  The  notice  under  the  statute  only 
applies  to  the  goods  of  the  tenant.  The  seizure  here  by 
the  sheriff  did  not  protect  the  goods  from  the  distress,  as 
the  seizure  was  wrongful,  and  the  goods  never  were  in 
custodid  leg  is.  The  judgment  of  Mr.  Justice  Cameron  is 
conclusive.  In  any  event  the  order  is  right,  as  the  money, 
the  proceeds  of  the  goods  sold,  has  never  been  paid  into 
Court.  He  referred  to  Beard  v.  Knight,  8  E.  &  B.  865, 
27  L.  J.  N.  S.  Q.  B.  360;  West  v.  Hedges,  6  M.  &  G.  1004, 
note  :  Foulger  v.  Taylor,  5  H.  &  N.  202,  209  ;  Clark  v. 
Farrell,  8  P.  R  234. 

Bethune,  Q.C.,  for  the  sheriff  The  sheriff  is  now  entitled 
to  an  interpleader  issue,  if  one  be  necessary,  in  order  to 
protect  him.  What  has  already  taken  place  amounts  to  an 
interpleader  issue,  and  the  Court  may  now  make  an  order 
in  the  matter :  R.  S.  O.  ch.  54. 

March  11,  1881.  Osler,  J. — I  am  of  opinion  that  the 
judgment  of  my  brother  Cameron  should  be  affirmed. 

The  facts  shortly  are,  that  executions  having  been  placed 
in  the  hands  of  the  sheriff  of  the  County  of  Hastings,  he 
seized  thereunder  certain  goods  as  the  property  of  the 
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execution  debtor.  Claims  thereto  were  immediately  made 
by  third  persons,  and  the  sheriff'  applied  for  relief  under 
the  Interpleader  Act.  While  his  summons  was  pending, 
the  landlord  of  the  premises  gave  notice  of  his  claim  for 
rent,  but  he  was  not  made  a  party  to  the  interpleader  pro- 
ceedings, even  if  that  was  necessary  or  proper  to  have 
been  done. 

The  interpleader  order  was  made,  which  contained,  it 
may  be  assumed,  as  it  has  not  been  brought  before  us,  the 
usual  directions  ;  and,  among  others,  that  the  claimants 
should  give  security  for  the  due  forthcoming  of  the  goods 
seized,  or  for  payment  of  the  amount  of  the  execution, 
according  to  the  directions  of  any  rule  of  Court  or  Judge's 
order  to  be  thereafter  made ;  and  that,  in  the  event  of  such 
security  being  given,  the  sheriff  should  withdraw  from  the 
possession  of  the  goods  so  seized ;  but  in  default  of  the 
claimants  giving  such  security  within  the  time  limited  by 
the  order,  the  sheriff  should  proceed  to  sell  the  goods  so 
seized  and  pay  the  proceeds  into  Court  to  abide  further 
order. 

The  claimants  having  failed  to  give  security,  the  sheriff 
sold  the  goods  pursuant  to  the  order,  and  the  landlord  be- 
came the  purchaser  at  such  sale.  The  goods,  the  proceeds 
of  which  are  now  in  question,  have  never  been  removed. 
The  issues  directed  by  the  order  were  afterwards  tried,  and 
the  claimants  were  successful. 

The  sheriff,  for  reasons  he  deemed  sufficient,  but  not  so 
far  as  appears  from  any  improper  motive,  omitted  to  pay 
the  proceeds  of  the  sale  into  Court  as  required  by  the 
interpleader  order,  and  the  motions  disposed  of  by  my 
brother  Cameron's  judgment,  were — 1st.  An  application 
by  the  claimants  to  compel  the  sheriff  to  pay  the  money 
in  question  into  Court ;  and  2nd.  An  application  by  the 
landlord  for  payment  to  him  of  the  same,  or  a  sufficient 
part  thereof  to  satisfy  the  rent.  Pending  the  rehearing, 
the  sheriff  paid  the  money  into  Court. 

The  question  is,  whether  under  these  circumstances, 
which  are  set  out  more  in  detail  in  the  judgment  under 
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consideration,  the  landlord  is  by  force  of  the  statute  8 
Anne  ch.  14,  entitled  to  be  paid  his  rent  out  of  the  moneys 
in  Court,  admittedly  the  proceeds  of  goods  which  have 
been  determined  to  be  the  goods  of  the  claimants,  and 
therefore  not  liable  to  execution. 

The  statute  enacts  that  no  goods  or  chattels  whatsoever 
lying  or  being  in  or  upon  any  messuage,  &c,  leased  for  life 
or  lives,  term  of  years,  at  will,  or  otherwise,  shall  be  liable 
to  be  taken  by  virtue  of  any  execution  on  any  pretence 
whatsoever,  unless  the  party-  at  whose  suit  the  said  execu- 
tion is  sued  out,  shall  before  the  removal  of  such  goods 
from  off  said  premises  by  virtue  of  such  execution,  pay  to 
the  landlord  of  the  premises  all  such  sum  or  sums  of 
money  as  are  due  for  rent  for  the  premises  at  the  time  of 
taking  the  said  goods  or  chattels  hy  virtue  of  such  execu- 
tion, provided  such  arrears  do  not  amount  to  more  than 
one  year's  rent.  And  in  case  such  arrears  shall  exceed  one 
year's  rent,  then  the  party  at  whose  suit  such  execution  is 
sued  out.  paying  the  landlord  one  year's  rent,  may  proceed 
to  execute  his  judgment  as  he  might  have  done  before  the 
making  of  the  Act ;  and  the  sheriff  is  hereby  required  to 
levy  and  pay  to  the  plaintiff  as  well  the  money  so  paid  for 
rent  as  the  execution  money. 

In  Riseley  v.  Ryle,  11  M.  &  W.  16,  Parke,  B.,  explained 
the  statute  thus,  at  p.  19  :  "  The  provision  of  the  statute  is, 
that  the  sheriff  shall  not  taJce  the  goods  unless  the  landlord's 
rent  be  paid  before  their  removal,  that  is,  shall  not  remove 
them  unless  the  rent  be  first  paid.  That  may  well  be 
translated  as  directing  that  the  sheriff  shall  pay  the  rent  to 
the  landlord  before  the  removal  of  the  goods,  or  else  shall  be 
liable  in  damages."  And  in  answer  to  the  argument  that 
the  act  forbidden  is  the  taking  under  the  circumstances 
mentioned  in  the  Act,  he  says,  at  p.  21  :  "  It  is  clear  the 
statute  does  not  mean  the  original  taking,  but  that  there 
shall  not  be  a  substantial  taking  for  the  satisfaction  of  the 
debt,  that  is,  by  the  removal  and  sale  of  the  goods,  without 
payment  of  the  rent." 

Cocker  v.  Musgrove,  9  Q.  B.  223,  decides  that  the 
75 — VOL.  XXXI  CP. 
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sheriff  is  not  bound  to  levy  at  all,  unless  the  execution 
creditor  having  notice  first  satisfies  the  landlord's  rent ; 
and  in  Locke  v.  McConkey,  26  C.  P.  475,  the  Court  (Hagarty, 
C.  J.,)  referring  to  this  case,  $&ys,  at  p.  481  :  "By /levy' 
here,  we  understand  the  word  to  mean,  as  Parke,  B.,  says, 
'  A  substantial  taking  for  satisfaction  of  the  debt,  i.  e.,  by 
removal  of  the  goods.'  " 

It  was  strongly  urged  by  Mr.  McCarthy  that  the  land- 
lord was  entitled  to  the  proceeds  of  sale  of  the  goods  in 
question  here,  notwithstanding  the  fact  that  they  belonged 
to  a  third  party,  because  by  the  act  of  the  sheriff  the  land- 
lord had  been  prevented  from  distraining.  He  cited  and 
relied  upon  Forsterv.  Cookson,  1  Q.  B.  419. 

That  was  an  action  on  the  case  by  the  landlord  against 
the  sheriff  upon  the  statute  for  taking  and  removing  the 
goods  without  paying  the  rent.  The  goods  were  not  in 
fact  the  property  of  the  execution  debtor,  and  the  sheriff 
having  sold  them  accounted  for  the  proceeds  to  the  true 
owner. 

The  defendant  pleaded  that  he  did  not  take  the  goods  in 
or  upon  the  messuage,  &c,  modo  et  forma.  The  judgment 
of  the  Court  was  delivered  by  Lord  Denman,  who  simply 
said,  at  p.  420  :  "  We  think  the  allegation  which  was 
traversed  was  proved."  Patteson,  in  the  course  of  the 
argument,  said:  "The  landlord  here  might  have  distrained 
the  goods,  to  whomsoever  they  belonged  ;  and  the  sheriff, 
by  seizing,  has  done  him  all  the  harm  against  which  the 
statute  meant  to  protect  landlords." 

Duck  v.  Braddyll,  McClell.  217,  13,  Price  455,  was  a 
similar  action.  The  sheriff  seized,  sold,  and  removed  under 
an  execution  goods  which  belonged  to  the  assignees  in 
bankruptcy  of  the  debtor.  It  was  held  that  he  was  an- 
swerable to  the  landlord  for  the  rent,  though  he  might  also 
be  liable  to  an  action  at  the  suit  of  the  assignees. 

In  Lee  v.  Lopes,  15  East  230,  the  action  was  by  the 
assignees  of  the  bankrupt  tenant  against  the  sheriff  tor  the 
recovery  of  money  which  he  had  paid  over  to  the  land- 
lord.   The  landlord  and  execution  creditor  were  the  same 
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person.  The  execution  failed,  because  of  the  bankruptcy 
and  the  payment  to  the  landlord,  who  had  sto6d  on  his 
right  as  an  execution  creditor,  instead  of  distraining  as  he 
might  have  done,  notwithstanding  the  bankruptcy  was 
held  not  to  be  protected.  . 

Lord  Ellenborough  said,  at  p.  232  :  "  Here  the  sheriff  has 
taken  in  execution  the  goods  of  the  assignees,  instead  of  the 
goods  of  the  tenant.  How  then  can  he  have  a  right  to 
retain  out  of  that  fund,  which  he  had  no  right  to  take  ;  or 
how  can  the  landlord  claim  his  rent  out  of  the  hands  of  a 
wrongdoer  ? " 

The  case  of  Taylor  v.  Lanyon,  6  Bing.  536,  is  to  the 
same  effect,  it  being  there  held  that  a  landlord  who  seizes 
his  tenant's  goods  under  an  execution,  the  proceeds  of  which 
he  is  obliged  to  refund  to  the  assignees,  cannot  retain  as 
against  them  the  amount  of  a  year's  rent  under  the  stat- 
ute:  West  v.  Hedges,  6  M.  &  G.  1004  note,  Barnes,  211  ; 
Smallman  v.  Pollard,  6  M.  &  G.  1001 ;  Arnitt  v.  Garnett, 
3  B.  &  Al.  440  ;  Henchett  v.  Kimpson,  2  Wils.  140 ;  Yates 
v.  Rutledge,  5  H.  &  N.  249. 

In  all  the  cases  to  which  we  have  been  referred  as 
authority  for  the  proposition  that  an  action  would  lie 
at  the  suit  of  the  landlord,  or  that  the  Court  would 
on  motion  order  the  moneys  in  Court  or  in  the  sheriff's 
hands,  to  be  paid  out  to  the  landlord  in  satisfaction  of  his 
rent,  it  will  be  found  that  the  goods  sold  were  either  the 
tenant's  own  goods,  or  were  sold  as  being  such  under  and 
by  virtue  of  the  execution,  and  for  the  purpose  of  executing 
the  writ. 

In  the  latter  case,  it  was  quite  possible  for  the  sheriff  to 
subject  himself  to  a  double  liability,  for  while  on  the  one 
hand  the  true  owner  might  bring  an  action  against  him  for 
the  trespass,  he  would  be  estopped  as  against  the  execution 
creditor  or  the  landlord,  on  the  other  hand,  from  saying 
that  the  moneys  were  not  levied  by  virtue  of  the  writ. 
But  where  upon  a  seizure  being  made  the  goods  are 
claimed  by  a  third  party,  and  the  sheriff,  having  thus  be- 
came liable  to  an  action  of  trespass  at  the  suit  of  such 
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party,  should  he  be  the  true  owner,  applies  to  the  Court 
for  relief 'under  the  interpleader  Act,  and  an  order  is  made, 
other  considerations  arise  which  had  no  existence  before 
that  Act.  Then,  in  the  case  of  an  adverse  claim,  the  sheriff 
either  proceeded  with  the  execution  or  withdrew  from 
possession.  If  he  took  the  former  course,  he  incurred  the 
two-fold  risk  I  have  already  spoken  of.  If  the  latter, 
though  he  was  exposed  to  an  action  of  trespass  by  the 
claimant  and  for  false  return  by  the  creditor,  the  landlord 
had  no  claim,  for  his  right  of  distress  was  not  interfered 
with.  Now,  however,  by  the  order  made  on  the  sheriff's 
application  the  claimant  is  barred,  or  if  the  claim  is  not 
contested  the  sheriff  is  directed  to  withdraw  from  posses- 
sion. If  an  issue  is  directed,  the  sheriff  also  withdraws 
from  possession  when  security  is  given,  and  the  goods  are 
then  no  longer  in  custodid  legis,  and  may  be  distrained 
upon  by  the  landlord.  But  if  security  is  not  given  and 
the  goods  are  sold,  as  in  the  present  case,  they  are  sold, 
not  under  the  execution,  but  by  virtue  of  and  under 
the  authority  of  the  order  alone ;  and  the  sale  is  not, 
except  in  the  event  of  the  execution  creditor  succeed- 
ing, a  sale  within  the  statute  as  construed  in  Biseley  v. 
Byle,  11  M.  &  W.  16,  for  the  satisfaction  of  the  debt.  See 
Walker  v.  Olding,  1  H.  &  C.  621,  followed  in  Kennedy  v. 
Patterson,  22  U.  C.  R.  556  ;  Brandling  v.  Barrington,  6 
B.  &  C.  467. 

The  case  may  also  be  put  of  the  goods  claimed  being 
removed  by  the  sheriff  for  safe  custody  pending  the  trial 
of  an  issue  between  the  claimant  and  the  creditor,  in- 
stead of  being  sold  or  security  being  given.  If  the 
result  of  the  issue  was  to  shew  that  the  goods  were  the 
claimants',  it  appears  to  me  that  the  landlord,  although 
the  effect  of  the  seizure  and  removal  would  be  to  deprive 
him  of  his  power  of  distress  as  to  these  goods,  would 
not  be  within  the  Act.  In  short,  in  my  opinion,  when 
the  sheriff  interpleads,  he  ceases  to  be  the  bailiff  of  the 
landlord  as  regards  the  goods  seized,  if  they  turn  out  not 
to  belong  to  the  tenant. 


CLARKE  V.  FARRELL. 


597 


The  case  of  White  v.  Binstead,  13  C.  B.  309,  cited  in 
the  judgment  appealed  from,  seems  to  me  an  authority, 
if  one  be  wanted,  in  support  of  the  claimants'  conten- 
tion. Dicta,  no  doubt,  are  to  be  found  in  some  of  the 
cases  relied  upon  by  Mr.  McCarthy,  but  there  are  also  dicta 
the  other  way,  as  in  Lee  v.  Lopes,  15  East  230,-  232,  per  Lord 
Ellenborough,  and  in  Beard  v.  Knight,  8  E,  &  B.  865, 
868,  per  Crompton,  J. 

I  think,  also,  that  the  learned  Judge,  was  right  in 
holding  that  as  the  goods,  the  proceeds  of  the  sale  in 
question,  were  never  removed,  the  landlord  has,  under 
the  circumstances,  no  claim. 

One  point  was  urged  before  us,  which  was  not  taken 
on  the  argument  before  the  learned  Judge.  It  appears 
that  the  wife  of  the  execution  debtor  claimed  a  buggy 
and  a  cutter,  and  an  issue  was  directed  as  to  that  claim 
also.  The  sheriff  sold  these  goods  under  the  interpleader, 
and  the  money  was  paid  into  Court  and  afterwards  paid 
out  to  the  claimant,  who  succeeded  in  the  issue. 

It  was  contended  that  as  these  goods  had  been  removed 
the  sheriff  was  liable,  and  that  the  rent  was  payable  out 
of  the  other  moneys  which  the  sheriff  had  on  hand,  and 
now  paid  into  Court. 

For  the  reasons  already  given,  I  think  this  not  so. 
The  sheriff  urged  that  an  issue  should  be  directed  to  try 
the  question  as  to  which  party  was  entitled  to  the  money 
in  his  hands.  I  do  not  see  how  that  becomes  necessary. 
The  question  of  title  was  argued  before  us  as  one  of  law 
upon  the  facts  disclosed  on  the  affidavits. 

I  think  the  claimants  are  clearly  entitled,  and  that  the 
rule  should  be  discharged  with  costs. 

Wilson,  C.  J. — The  plaintiff  seized  the  defendant's  goods 
through  the  sheriff  upon  an  execution.  Severn  and  Clarke 
claimed  them  as  theirs.  A  summons  to  interplead  was  taken 
out  by  the  sheriff  The  landlord  of  the  premises  on  which 
the  goods  were,  then  gave  notice  to  the  sheriff  of  his  claim 
for  rent.    The  interpleader  was  afterwards  ordered,  under 


598         COMMON  PLEAS,  HILARY  TERM,  44  VIC,  1881- 

which  the  sheriff  was  authorized  to  sell  the  goods  and  pay 
the  amount  into  Court.  The  interpleader  between  the 
claimants  and  execution  creditor  was  then  tried,  and  the 
verdict  was  in  favour  of  the  claimants.  The  claimants  now 
apply  to  have  the  money  paid  out  to  them.  The  landlord 
resists  it,  claiming  that  his  rent  must  first  be  satisfied. 

The  question  is,  whether  the  claimants  or  the  landlord 
should  be  first  paid  ? 

The  goods  seized  by  the  sheriff  appear  now  to  have  been 
wrongly  taken.  They  were  not  the  debtor's  goods,  but 
those  of  the  claimants.  The  debtor  was  the  tenant  of  the 
premises,  not  the  claimant.  The  landlord  could  have  dis- 
trained upon  the  goods  of  the  claimant  upon  the  demised 
premises,  just  because  they  were  upon  the  premises.  He 
did  not  distrain.  He  gave  the  sheriff  a  notice  claiming 
rent  before  the  removal  of  the  goods.  The  claimants  had 
the  right  to  remove  their  goods  at  anytime  before  distress 
actually  made. 

I  do  not  feel  satisfied  that  the  sheriff  who  seizes  and 
sells  goods  as  those  of  the  debtor,  who  is  also  a  tenant 
owing  rent,  is  liable  to  the  landlord  for  so  doing  if  they 
be  removed  from  the  premises  before  distress,  when  the 
goods  are  not  in  fact  the  goods  of  the  debtor  or  tenant,  but 
of  a  third  party  ;  although  the  landlord  had  the  right  of 
distress  upon  the  goods  of  such  third  party,  so  long  as  they 
were  upon  the  demised  premises. 

In  this  case  the  sheriff  made  the  sale  not  under  the 
plaintiff's  execution,  but  under  the  order  (the  interpleader 
order)  of  the  Court ;  and  the  landlord  himself  became  the 
purchaser  at  such  sale;  and  the  goods  were  not  in  fact 
removed  from  the  premises. 

I  do  not,  however,  agree  that  the  landlord  can,  by  a  mere 
notice  of  claim  of  rent  delivered  to  the  sheriff,  compel  him 
to  pay  his  rent  out  of  the  goods,  not  of  the  debtor  and 
tenant,  but  belonging  to  a  third  person. 

It  is  clear  the  true  owner  can  make  the  sheriff  account 
to  him  for  the  whole  proceeds  of  any  such  sale. 

It  appears  to  me  to  follow  logically  that  the  landlord's 
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notice  is  of  no  effect ;  his  duty  is  to  distrain  upon  the  goods 
upon  the  premises,  even  although  taken  by  the  sheriff; 
because,  if  the  goods  are  not  the  property  of  the  execution 
debtor,  the  sheriff  is  a  wrongdoer,  and  the  goods  are  not  in 
such  a  case  protected  by  the  execution. 

I  think  there  is  some  confusion  in  the  cases  to  which  we 
were  referred ;  but  I  can  see  no  difficulty  in  interpreting 
the  law  as  we  do,  which  is  certainly  warranted  by  some  of 
the  cases. 

The  sheriff's  removal  of  the  goods  seized  as  the  goods  of 
the  debtor,  but  not  in  fact  his,  under  colour  or  pretence  of 
the  execution,  is  no  more  injury  to  the  landlord  before  he 
makes  his  distress,  than  if  they  were  removed  by  the  ten- 
ant or  by  a  wrongdoer  to  prevent  a  distress ;  or  at  any 
rate  no  more  injury  than  if  they  were  removed  by  the 
actual  owner  of  the  goods  for  that  purpose.  The  actual 
owner  may  certainly  remove  his  goods.  Why  may  not  the 
tenant,  who  may  be  acting  in  perfect  good  faith  for  the 
actual  owner,  not  protect  the  goods  of  the  owner  against 
what  is  a  very  harsh  claim  of  the  landlord  ?  If  the  tenant 
is  answerable  for  such  goods  to  the  actual  owner  of  them, 
why  may  he  not  prefer  him  to  the  landlord,  and  without 
the  least  wrong,  legal  or  moral,  remove  them  ?  Indeed,  it 
is  decided  he  may  do  so:  Thornton  v.  Adams,  5  M.  &  Sel. 
38.  So  what  injury  would  it  be  to  the  landlord  if  a  wrong- 
doer stole  the  goods  which  were  on  the  premises  of  the 
tenant,  or  otherwise  dealt  with  them,  no  matter  from  what 
cause  or  motive,  before  distress  actually  made  ? 

The  landlord's  remedy  for  a  fraudulent  removal  is  only 
for  the  removal  of  the  tenant's  own  goods. 

I  agree  with  my  brother  Osier  in  the  conclusion  he  "has 
come  to. 

Galt,  J.,  concurred. 

Rule  discharged,  with  costs. 
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Levine  V.  Claflin  ET  AL 

Husband  and  Wife — Separate  business — Evidence. 

The  plaintiff,  a  married  woman,  was  married  in  Cincinnati,  Ohio,  in 
October,  1878,  without  any  marriage  settlement,  and  not  possessed  of 
any  separate  estate  except  about  $200.  Her  husband  carried  on  busi- 
ness there  until  December,  1878,  when  he  failed,  and  an  assignee  was 
appointed.  The  plaintiff  claimed  that  she  then  purchased  the  stock 
from  the  assignee,  and  carried  on  a  business,  similar  to  that  carried  on 
by  her  husband,  on  her  own  behalf  and  separately  from  him.  Subse- 
quently she  removed  to  Hamilton,  where  her  husband  had  previously 
gone,  and  the  goods  which  remained  unsold  were  sent  to  Hamilton, 
where  with  them  she  commenced  and  carried  on,  as  she  claimed,  a 
similar  business  to  that  carried  on  in  Cincinnati,  purchasing  new  goods 
from  time  to  time.  Upon  an  interpleader  issue  to  try  her  right  to  these 
goods  as  against  execution  creditors  of  her  husband  : 

Held,  on  the  evidence  set  out  below,  that  not  only  did  it  appear  that  the 
business  carried  on  in  Cincinnati  by  the  wife  was  in  fact  the  husband's, 
but  that  according  to  the  law  of  Ohio  it  must  be  deemed  to  be  such  in 
the  absence  of  an  order  of  protection,  which  was  the  case  here. 

Held,  also,  that  the  business  subsequently  carried  on  in  Hamilton,  although 
$400  of  her  money  had  been  put  into  it,  was  also  in  fact  the  husband's 
business,  though  carried  on  in  the  wife's  name. 

This  was  an  interpleader  issue,  tried  before  Gait,  J.,  at 
Hamilton,  at  the  Winter  Assizes  of  1881. 

The  plaintiff  was  a  married  woman.  The  defendants 
were  execution  creditors  of  her  husband,  and  had  seized 
the  goods  in  question  under  an  execution  issued  by  them 
upon  a  judgment  recovered  against  him. 

The  question  was,  whether  such  goods  were  the  separate 
property  of  the  plaintiff,  acquired  by  her  in  carrying  on  a 
trade  separate  from  her  husband,  within  the  meaning  of 
the  statute,  R.  S.  0.  ch.  125,  sec.  7,  or  otherwise. 

The  evidence,  so  far  as  material,  is  set  out  in  the 
judgment. 

The  learned  Judge  found  as  follows  : 

"  I  find  that  the  goods  forming  the  bankrupt  stock  of 
the  plaintiff's  husband  were  purchased  by  her  brother  on 
her  account  and  for  her  benefit  in  Cincinnati.  I  find  that 
those  goods  were  sent  to  Hamilton,  and  that  Mrs.  Levine 
carried  on  business  in  Hamilton  on  her  own  account  sepa- 
rate from  her  husband.  I  find  that  credit  was  given  to 
her  by  the  two  witnesses  who  have  been  examined  know- 
ing her  to  be  a  married  woman.    I  find  that  her  husband 
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lived  in  the  same  house  with  her,  and  occasionally  acted  as 
her  agent  in  her  business,  but  that  his  occupation  was  that 
of  a  pedler.  I  find  that  the  cheques  produced  were,  with 
the  single  exception  of  the  cheque  of  the  13th  of  August, 
signed  by  the  plaintiff.  I  find  that  at  the  time  of  the 
plaintiff's  examination  on  the  11th  of  January,  1879,  the 
plaintiff  was  not  conducting  the  business  herself.  It  ap- 
pears to  have  been  managed  at  that  time  by  the  husband ; 
but  I  find  that  shortly  after  that  examination  was  taken 
the  husband  left  Cincinnati  and  came  to  reside  in  Hamilton, 
and  does  not  appear  to  have  interfered  further  in  the 
business  in  Cincinnati.  I  find  that  it  was  through  the 
agency  of  the  husband  that  the  goods  were  shipped  from 
Cincinnati  to  Hamilton. 

"  I  find  that  the  plaintiff  received  from  her  brother  the 
sum  of  $800  as  her  property. 

"Verdict  for  the  plaintiff." 

In  Hilary  Term,  February  8,  1881,  E.  Martin,  Q.  C, 
obtained  a  rule  nisi  to  set  aside  the  verdict  for  the  plaintiff, 
and  to  enter  a  nonsuit  or  verdict  for  the  defendant,  on 
the  ground  that  the  plaintiff  shewed  no  right  to  the  goods 
or  any  of  them,  in  respect  of  which  the  verdict  was  enter- 
ed ;  and  on  the  ground  that  the  verdict  was  contrary  to 
law  and  evidence. 

During  this  term,  February  16,  1881,  A.  Bruce,  (of 
Hamilton,)  shewed  cause.  The  evidence  shews  that  the 
plaintiff  had  some  $200  of  her  own,  and  that  the  rest  of 
the  money  she  required  was  given  her  by  her  brother. 
The  business  was  carried  on  by  her  as  her  separate  business. 
The  goods  were  purchased  by  her,  and  credit  was  given  to 
her,  and  the  bank  account  was  also  ■  opened  in  her  name. 
The  invoices  of  the  goods  purchased  were  also  in  her  name 
"  B.  Levine,"  and  though  the  word  "  Mr."  was  added,  this 
was  the  mistake  of  the  clerk  who  made  them  out.  The 
lease  of  the  shop  was  also  to  her.  There  is  a  distinction 
between  this  case  and  Meakin  v.  Sampson,  28  C.  P.  355. 
Here,  not  only  did  the  wife  carry  on  the  business,  but  it 
76 — vol.  xxxi  c.P. 
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was  a  business  which  is  usually  carried  on  by  women. 
The  Ohio  law  cannot  apply  here,  as  this  case  must  be 
governed  by  our  law,  and  if  it  did  apply  to  the  goods 
which  came  from  Cincinnati,  only  $10.00  worth  of  those 
goods  now  remain,  the  rest  of  the  goods  having  been  pur- 
chased here. 

E.  Martin,  Q.  C.  contra.  The  Ohio  law  forms  a  most 
important  element  in  considering  this  case.  The  goods 
with  which  the  plaintiff  opened  up  the  business  in  Hamil- 
ton were  those  acquired  in  Cincinnati  and  sent  on  to 
Hamilton,  and  according  to  the  law  of  Ohio  they  were  the 
goods  of  the  husband,  and  the  business  which  had  been 
carried  on  was  his  business.  The  evidence  would  also 
shew  that  the  business  was  in  fact  the  husband's  business. 
The  mere  fact  of  the  goods  being  removed  from  Cincinnati 
to  Hamilton  could  not  change  their  character  and  owner- 
ship, and  make  them  the  wife's.  The  goods  then  with 
which  the  business  was  opened  up  in  Hamilton  were  the 
husband's  goods,  and  the  business  never  ceased  to  be  the 
husband's,  the  goods  purchased  from  time  to  time  being 
so  purchased  out  of  the  proceeds  of  the  sales  of  these  goods. 
The  business,  though  ostensibly  carried  on  in  the  name  of 
the  wife,  was  in  fact  the  husband's,  and  was  carried  on  by 
him,  and  when  goods  were  purchased  or  credit  given, 
though  the  wife's  name  was  used,  the  parties  thought  it 
was  the  husband's  name,  and  that  he  was  the  part}r  they 
were  dealing  with,  and  the  credit  was  really  given  to  him; 
and  so  with  regard  to  the  bank  account.  The  invoices 
were  expressly  made  out  in  the  name  Mr.,  plainly  shewing 
that  the  husband  was  the  person  intended.  Under  the 
authorities  the  business  and  the  goods  with  which  it  was 
carried  on  must  be  deemed  to  be  the  husband's  :  Meakin 
v.  Sampson,  28  C.  P.  355 ;  Re  Gearing,  4  App.  173 ;  Har- 
rison v.  Douglas,  40  U.  C.  R  410 ;  Lett  v.  Commercial 
Bank,  24  IT.  C.  R  552 ;  Foulols  v.  Curtelett,  21  C.  P.  368 ; 
Plows  v.  Maughan,  42  IT.  C.  R  129 ;  R  S.  O.  ch.  125,  sees. 
5,  7.  18,  20-6 ;  Laporte  v.  Costick,  23^W.  R  131,  31  L.  T. 
N.  S.  434 ;  Lovell  v.  Newton,  L.  R  4  C.  P.  D.  7. 
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March  11, 1881.  Osler,  J. — The  plaintiff  was  the  wife 
of  one  David  Levine,  to  whom  she  was  married  in  Octo- 
ber, 1878.  There  was  no  marriage  settlement,  and  with 
the  exception  of  about  $200  she  had  no  property  of  her 
own.  At  the  time  of  the  marriage  the  husband  was 
carrying  on  what  was  described  as  a  wholesale  and 
retail  notion  house,  peddlers'  supplies,  &c,  in  Cincinnati, 
U.  S.  He  continued  to  carry  on  this  business  until  about 
December,  1878,  when  he  failed,  and  one  Neumann,  of 
Cincinnati,  became  his  assignee.  He  departed  from  Cin- 
cinnati, and  came  to  Hamilton  about  the  beginning  of 
February,  1879.  The  plaintiff  remained  till  about  the 
1st  of  July,  when  she  went  to  her  parents'  house  in 
Springfield,  Ohio,  for  a  short  time,  and  then  followed  her 
husband  to  Hamilton  in  September,  1879.  After  his 
failure  in  Cincinnati,  and  up  to  the  time  the  plaintiff  left 
there  to  go  to  her  father's  house,  she  says  she  carried  on 
as  her  own  a  separate  business  of  the  same  kind  as  her 
husband  had  carried  on.  Of  this  business  she  said  she  had 
the  sole  control ;  her  husband  had  nothing  to  do  with  it, 
though  he  occasionally  helped  in  the  store.  The  goods 
which  remained  unsold  in  Cincinnati  were  sent  to  Ham- 
ilton, and  with  them  she  commenced  and  continued  to 
carry  on  a  similar  business  there.  These  goods  had  be- 
longed to  and  formed  part  of  the  stock-in-trade  of  her 
husband. 

The  defendants  contend  that  the  property  never  in  fact 
became  the  property  of  the  plaintiff ;  that  the  transaction 
which  it  is  said  had  the  effect  of  vesting  them  in  her  was 
a  mere  device  to  shield  them  from  her  husband's  creditors , 
and  that  never  having  become  her  separate  property,  all 
property  which  was  gained  by  trading  with  them  was  that 
of  the  husband,  and  liable  for  his  debts. 

They  contend  also  that  the  trade  or  businesss^of  the 
plaintiff  was  not  on  the  evidence  shewn  to  be  her  separate 
trade  or  business  within  the  Act. 

The  evidence  is  very  lengthy,  and  it  is  necessary,  in  order 
to  arrive  at  any  satisfactory  decision,  to  consider  it  as 
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applying — 1st.  To  the  original  purchase  by  the  plaintiff  in 
Cincinnati.  2nd.  To  the  alleged  separate  trading  there. 
3rd.  To  the  transfer  of  the  goods  to  Canada,  and  4th.  To 
the  separate  trading  there. 

Abram  Lessner,  the  plaintiff \s  brother,  gives  the  follow- 
ing account  of  the  manner  in  which  she  acquired  the  pro- 
perty :  "  I  heard  of  his  (D.  Levine's)  failure  shortly  after  it 
happened.  I  went  down  to  Cincinnati  to  see  how  matters 
stood,  and  whether  /  could  do  anything  for  him.  I  saw 
the  assignee  and  spoke  to  him  on  the  subject,  and  tried  to 
see  if  a  settlement  could  not  be  made,  and  about  how 
much  would  be  safe  to  offer  for  one.  I  believe  he  did 
estimate  what  he  could  do.  For  the  property  in  the 
hands  of  the  assignee  I  thought  it  would  be  safe  for  him  to 
offer  twenty-five  cents.  Offer  was  made  but  not  accepted. 
After  that,  in  consequence  of  a  letter  I  received,  I  went  to 
Cincinnati  and  attempted  to  purchase  the  stock  from  the 
assignee.  Did  not  purchase  then,  but  did  shortly  after. 
Bought  it  from  Kusworm,  who  had  bought  it  from  the 
assignee.  I  negotiated  for  its  purchase  from  him.  I  de- 
sired to  keep  my  sister  in  fair  circumstances  ;  to  give  her 
an  opportunity  of  making  a  living.  1  bought  it  for  her!' 

The  witness  produced,  as  evidencing  the  sale  from  Kus- 
worm, a  document  written  on  a  bill  heading  of  D.  Levine, 
260  West  Fifth  street,  Cincinnati,  bearing  date  the  18th 
of  December,  1878,  by  which  in  consideration  of  $1,700 
Kusworm  sold,  assigned,  and  set  over  to  Mrs.  Bertha  Levine, 
the  plaintiff,  all  his  right,  title,  and  interest  in  the  stock, 
goods,  and  fixtures  situate  in  the  building  260  West  Fifth 
street. 

In  reply  to  the  question  how  the  price  to  be  paid  to 
Kusworm  was  got  at,  the  witness  said  :  "that — i.e.,  $1,700 — 
is  what  he  wanted,  and  I  had  to  pay  it.  He  considered 
the  stock  was  greatly  more  valuable  than  he  paid 
for  it,  and  be  should  have  a  profit  on  that,  and  also 
that  1  should  pay  him  a  debt  of  $500  that  was  due 
him  (by  Levine),  and  if  I  would  pay  that  he  would  turn 
the  stock  over.    I  thought  it  worth  more.    I  had  to  agree 
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to  his  terms.  When  the  bargain  was  made  Kusworm, 
Neumann,  Levine  and  his  wife,  and  I  were  present.  Levine 
had  nothing  to  say  to  this  $500  going  in.  Don't  know 
why  he  was  there.  The  $1, 700  was  paid  to  Kusworm 
"by  my  sister  paying  $200  in  money,  and  I  gave  him  two 
notes  for  $750  each,  one  at  sixty  days,  the  other  at  four 
months.  The  notes  I  gave  were  paid.  My  sister  ad- 
vanced me  sufficient  money  to  satisfy  me  for  them,  and  I 
paid  them — or  paid  me  sufficient,  not  advanced."  Being 
then  asked  how  much  money  his  sister  paid  him,  he  says  : 
"  Well,  I  say  enough  to  satisfy  me,  she  paid  me  $400,  and 
also  the  interest  of  the  notes  to  the  date  of  maturity,  and 
I  absolved  her  from  further  indebtedness  in  consideration 
of  that  payment."  Q.  "Your  sister  says  she  paid  them  out 
of  the 'proceeds  of  the  goods  V  A.,  "  Well,  what  she  gave 
came  from  that  source.  *  *  I  gave  her  possession  of 
the  stock.  I  never  had  possession  of  it  at  all.  She  car- 
ried on  the  business  in  Cincinnati  until  the  beginning 
of  July,  1879.  She  closed  it  out  then  and  went  to  Spring- 
field, where  she  stayed  till  the  birth  of  her  first  child. 

In  cross-examination  this  witness  was  asked  whether 
Levine  had  not  immediately  before  his  failure  sent  to  him 
some  sixty-three  cases  of  goods.  A.  "  I  do  not  know  how 
many  cases.  I  got  a  large  amount  of  cases  from  him.  1 
had  got  goods  from  him  before  that,  but  not  such  a  large 
quantity.  My  suspicions  were  the  reason  of  taking  them. 
He  owed  me  a  considerable  sum,  nearly  $4,000.  I  took 
these  goods  to  cover  my  debt.  They  paid  it  all  but  about 
$200." 

The  plaintiff's  evidence  as  to  the  purchase  of  the  stock 
was,  that  Neumann,  the  assignee,  sold  the  stock  to  Kusworm 
for  $1,050,  which  he  paid  "to  the  Court:"  that  she  re- 
quested her  brother  to  buy  it  for  her,  as  she  thought  she 
might  do  well  with  it ;  that  he  bought  of  Kusworm  ac- 
cordingly, and  got  the  document  of  the  18th  of  December, 
1878,  which  was  drawn  up  in  her  presence,  and  she  took 
possession  of  the  stock  then. 

In  cross-examination  she  said  that  she  knew  Kusworm 


606 


COMMON  PLEAS,  HILARY  TERM,  44  VIC,  1881. 


had  bought  the  stock  for  $1,050 :  that  he  was  to  be  paid 
$150  for  it,  and  that  he  would  not  make  the  sale  unless 
she  assumed  the  $500  that  Levine  owed  him. 

She  admitted  her  signature  to  an  examination  taken  in 
the  States  in  reference  to  these  transactions  in  January, 
1879,  the  statements  contained  in  which  were,  as  she 
said,  "  as  true  as  she  knew  at  the  time." 

Some  of  the  statements  in  this  examination  are  material: 
"  I  am  at  present  engaged  in  the  store,  260  West  Fifth 
street,  selling  notions.  Have  been  so  engaged  off  and  on 
since  I  was  married,  but  more  actively  for  about  two 
weeks,  as  my  father  made  an  arrangement  with  Kusworm 
when  he  bought  the  store  that  I  should  have  the  privilege 
of  buying  it  back  again.  I  therefore  went  in  there  He 
i.e.,  Kusworm,  owns  it  yet  and  I  am  working  there ;  as  soon 
as  we  can  get  the  money  to  pay  for  the  store  with  we  will 
buy  it  ?  We  have  not  had  any  money  to  buy  it  back  with 
yet.  But  we  hope  to  get  the  money  to  pay  for  it  gradually. 
1  mean  myself  alone  when  I  say  "we."  My  husband 
stays  at  the  store.  He  helps  me  there  and  works  about ; 
the  business  is  conducted  in  the  name  of  D.  Kusworm, 
but  I  have  the  privilege  of  using  my  own  name  in  buying 
anything  I  like.  It  is  about  two  weeks  ago  I  think  that 
this  arrangement  was  made  with  Kusworm  for  me  to  buy 
the  store.  We  pay  all  the  money  to  Kusworm  just  as  it 
comes  in.  I  don't  know  how  much  has  been  paid  to  him ; 
my  husband  pays  him  all  he  gets.  1  don't  attend  much 
to  the  business;  never  cared  much  about  the  business. 
My  husband  attends  to  most  all  of  it.  1  dont  know  just 
what  is  done  with  the  money,  but  I  understand  it  is  paid 
to  Kusworm  *  *  Kusivorm  was  to  get  for  the 
store  and  stock  all  he  paid  the  assignee  and  $150  for  his 
trouble.  This  is  what  we  are  to  pay  him.  The  arrange- 
ment was  made  in  our  store.  *  *  j  should  have  said 
the  assignee's  store.  They  were  anxious  for  me  to  get  the 
store  if  possible,  so  that  we  would  not  be  left  entirely  with- 
out support.  It  was  agreed  that  Kusworm  was  to  buy  the 
store  from  the  assignee,  and  as  soon  as  we  could  pay  it 
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he  would  turn  it  over  to  me.  He  was  to  hold  it  for  his 
security,  and  we  were  to  pay  for  it  gradually." 

As  to  the  manner  in  which  the  business  was  carried  on 
there  she  further  said  :  "  I  sell  goods  behind  the  counter ; 
that  is  about  all  I  do.  My  husband  pays  off  the  clerks, 
and  attends  to  any  business  that  is  necessary  for  me. 
Has  charge  of  cash.  Don't  know  who  pays  the  expenses, 
my  husband  or  Kusworm.  My  husband  takes  out  of  the 
business  what  we  need  for  living  expenses.  I  don't  know 
if  he  keeps  a  bank  account.  /  leave  the  business  matters 
entirely  to  him!' 

Now  assume  for  a  moment  that  the  transaction  thus 
described  had  occurred  in  this  Province,  and  that  the 
plaintiff's  power  of  acquiring  property  had  depended 
upon  our  statute  ;  and  let  me  ask  what  inferences  should 
be  drawn  from  this  evidence  as  to  the  ownership  of  the 
goods  and  the  separate  trading. 

My  brother  Gait  has  found,  and  in  my  opinion  rightly 
found,  as  to  the  latter,  that  there  was  no  separate  trading 
by  the  wife  up  to  the  time  the  husband  left  Cincinnati. 
I  should  find  it  very  difficult,  however,  to  convince  myself 
that  she  became  as  against  her  husband  or  his  creditors 
the  owner  of  the  goods.  The  transaction,  as  so  far  nar- 
rated, looks  to  me  extremely  like  a  scheme  to  defraud  the 
husband's  creditors.  The  husband  fails  in  business.  He 
sends  at  least  sixty-three  cases  of  valuable  goods  to  his 
brother-in-law.  The  latter  advises  an  offer  of  twenty-five 
cents  in  the  dollar  to  the  other  creditors,  and  when  that 
generous  offer  is  refused,  an  arrangement  is  made  by  which 
a  friend,  who  by  the  judicious  manner  in  which  he  subse- 
quently took  care  of  himself  has  shewn  that  he  cannot 
justly  be  described  as  a  cats-paw,  buys  the  stock  for 
$1,050,  and  is  to  assign  it  to  the  debtor's  wife  for  a  slight 
advance  on  what  he  may  pay  for  it.  It  is  said  that  the 
brother  gave  his  notes  to  secure  part  of  the  purchase 
money.  The  debtor  remains  in  possession  of  the  goods, 
selling  and  dealing  with  them  as  before.  The  proceeds  of 
the  sales  are  paid  to  Kusworm,  the  friendly  purchaser,  to 
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what  extent  is  not  shewn ;  so  that  it  is  clear  that  the 
brother  did  not  pay  the  notes  in  full,  and  he  admits  that 
he  received  through  the  plaintiff  besides  upwards  of  $400 
from  the  sales  of  the  goods.  If  it  is  to  be  believed  that  he 
really  did  pay  any  part  of  these  notes  I  should  neverthe- 
less be  slow  to  conclude  that  he  paid  his  own  money  in 
doing  so,  having  already  obtained  from  the  debtor  a  large 
quantity  of  goods  for  the  purpose  of  securing  himself.  But 
the  account  now  given  by  him  and  by  the  plaintiff  is  en- 
tirely inconsistent  with  that  given  by  the  latter  on  her 
examination  in  January,  1879.  She  there  says  nothing  at 
all  of  the  brother's  notes,  or  of  his  becoming  security  for  her 
or  paying  Kusworm  for  the  goods,  or  of  his  assuming 
Levine's  debt  of  $500,  although  at  that  time,  if  the  docu- 
ment of  the  18th  of  December,  1878,  is  genuine,  the 
transaction  as  she  now  gives  the  details  of  it  had  been  com- 
pleted, and  completed  in  her  presence.  On  the  contrary, 
speaking  in  January,  1879,  she  describes  the  store  and 
goods  as  being  still  Kus worm's,  and  the  then  existing  bar- 
gain as  being  that  Kusworm  was  to  buy  the  store  from  the 
assignee,  "and  as  soon  as  we  could  pay  for  it  he  would  turn 
it  over  to  me  ;  he  was  to  hold  it  as  security,  and  we  were 
to  pay  for  it  gradually." 

I  cannot  reconcile  these  conflicting  statements,  and  the 
only  inference  I  could  draw  from  the  evidence  would  be  that 
the  goods  remained,  or  became,  the  goods  of  the  husband. 
That  is  the  conclusion  I  should  come  to,  if,  as  I  have  said, 
the  transaction  had  occurred  here.  But  according  to  the  law 
of  Ohio,  as  proved  at  the  trial,  even  if  Kusworm  had  as- 
signed the  property  to  the  plaintiff  in  good  faith,  it  would 
be  pronounced  by  the  law  of  that  State  to  have  been  re- 
duced into  the  husband's  possession,  and  would  be  liable 
for  his  debts  in  the  absence  of  a  judgment,  equivalent  to 
an  order  of  protection  under  our  statute,  investing  her 
with  the  rights  and  privileges  of  a  feme  sole. 

These  goods,  or  such  of  them  as  remained  unsold,  were 
in  the  latter  part  of  June,  1879,  sent  to  Hamilton  to  one 
Rosenthal,  being  invoiced  to  him  thus  :  "  Mr.  B.  Rosenthal. 
Bought  of  B.  Levine." 
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The  plaintiff  says  as  to  this  :  "  I  sent  my  brother-in-law 
here  (to  Hamilton)  to  see  whether  it  would  be  advisable  to 
send  my  goods  here,  and  in  what  way  it  would  be  best  to 
do  so,  because  I  was  afraid  of  my  husband's  creditors  giv- 
ing me  trouble.  *  *  My  husband  was  stopping  at 
Rosenthal's,  and  he  (the  brother)  stopped  there  too,  and 
requested  Mr.  Rosenthal  to  take  this  trouble  for  me."  She 
said  that  the  invoices  were  made  out  as  shewing  a  sale  to 
Rosenthal,  in  order  to  give  him  full  control  if  any 
body  should  interfere — to  keep  them  clear  of  the  credi- 
tors. 

The  brother,  however,  swears  that  he  first  came  to 
Canada  when  he  came  with  the  plaintiff  in  September,  1879, 
and  had  had  no  conversation  with  Rosenthal  before  that 
time,  but  had  been  informed  that  Rosenthal  would  act  as 
her  agent  and  take  the  goods  out  of  the  custom  house  for 
her,  and  he  swears  he  sent  Rosenthal  $200  to  pay  the  du- 
ties. This  he  looked  on  a  gift  to  his  sister.  Rosenthal, 
who  was  called  as  a  witness  for  the  defence,  swore  that  it 
was  at  Levine's  request  that  he  acted  in  receiving  the 
goods  and  passing  them  through  the  custom  house ;  that 
Levine  sometimes  paid  the  duty  and  sometimes  he  paid  it 
himself.  He  did  not  advance  anything.  He  had  some 
money  that  came  out  of  the  auction  sale  (afterwards 
spoken  of)  and  used  that.  Mrs.  Levine  gave  him  none  to 
his  knowledge. 

Being  asked  what  reason  was  given  for  the  goods  being 
sent  to  him,  the  witness  answered,  "Levine  said  he  owed 
some  money  in  the  States,  and  the  creditors  might  get  hold 
of  the  goods,  and  therefore  they  were  sent  in  my  name." 
Some  of  these  goods  were  seized  in  the  custom  house  and 
sold,  and  Levine  and  Rosenthal  procured  one  Watt  to 
buy  them  in.  Watt  swore  that  he  bought  such  of  them 
as  Levine  told  him  to  bid  on,  and  that  Levine  gave  him 
the  money  to  pay  for  them,  $174. 

Mr.  Mackenzie,  surveyor  of  customs  at  Hamilton,  swore 
that  Levine  and  Watt  came  in  together  and  paid  the 
amount  of  the  purchase,  and  that  he  had  seen  Levine  at 
77 — vol.  xxxi.  c.p. 
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the  custom  house  on  more  than  one  occasion  in  reference 
to  these  goods  and  the  other  goods  shipped  to  Rosenthal. 

Mrs.  Levine  swore  that  she  thought  she  gave  Rosenthal 
the  money  to  pay  Watt,  and  that  Levine  had  nothing  to 
do  with  it  or  with  passing  the  goods  through  the  customs. 

Upon  this  evidence  the  conclusion  appears  to  me  irresisti- 
ble, and  I  think  we  must  so  hold,  that  the  goods  in  question 
were  the  goods  of  the  judgment  debtor,  and  not  of  the 
plaintiff. 

I  now  come  to  the  facts  upon  which  a  separate  trading 
in  Hamilton  is  sought  to  be  established. 

The  goods  shipped  from  the  States  were  invoiced  to 
Rosenthal  at  the  nominal  price  of  $1073.  They  were  all 
put  into  the  business,  and  the  plaintiff  says  that  not 
more  than  $10  worth  of  them  remained  in  stock  at  the 
time  of  the  seizure.  After  she  came  to  Hamilton  she 
received  from  her  brother  $400,  which  she  put  into  the 
business.  He  had  previously  given  $50  in  cash,  which 
she  says  she  put  into  the  business  there.  Lessner,  the 
brother,  corroborates  this  statement.  She  had  no  other 
separate  estate. 

Business  was  first  opened  in  Hamilton,  at  72  King 
street,  the  plaintiff  and  her  husband  residing  else- 
where in  the  city.  The  store  was  rented  from  one  Lee 
through  Rosenthal,  whom  the  plaintiff  says  she  asked  to 
rent  it  for  her.  Rosenthal  denied  this,  and  said  that  he 
rented  the  store  at  Mr.  Levine's  request.  An  auction  sale 
was  held  to  clear  out  the  "  dead  stock."  The  auctioneer 
was  engaged  by  Rosenthal,  who  says  he  "  assisted  some  in 
arranging  the  auction  at  Mr.  Levine's  request.  Levine 
and  his  wife  were  present  at  the  sales,  the  former  acting  as 
clerk.    The  plaintiff  received  the  money." 

George  Lee  swore,  that  Levine  and  Rosenthal  came  to 
him  about  the  store :  that  he  thought  it  was  Levine  he 
had  rented  it  to,  but  that  his  son  mast  have  closed  the 
transaction,  as  Mrs.  Levine  appeared  in  the  books  as  the 
tenant.  She  appeared  to  have  most  to  do  about  the  store. 
Levine  was  away  a  great  deal  of  the  time. 
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The  plaintiff  swore  that  she  paid  the  rent  of  this  store  : 
that  Rosenthal  paid  it  with  her  money  :  that  he  paid  it  at 
first,  but  that  towards  the  last  she  paid  it  to  Lee. 

One  Whipple  swore  that  he  was  Lee's  rent-collector : 
that  he  collected  rent  for  the  store  72  King  street  west  for 
five  months  :  that  Mr.  Levine  always  paid  him  ;  Mrs. 
Levine  might  have  paid  him  one  month's  rent,  but  he 
believed  Levine  paid  him  all.    He  was  paid  at  the  store. 

The  business  was  afterwards  carried  on  at  the  store  24 
King  st.  west.  The  lease  was  from  one  Davis  to  the  plaintiff 
for  the  term  of  one  year,  from  the  6th  of  February,  1880. 

Davis  swore  that  he  thought  Levine  made  the  bargain. 
He  thought  he  spoke  about  Mrs.  Levine  taking  the  store, 
about  the  lease  being  made  to  her  :  that  he  was  the  person 
who  called  and  made  the  bargain  :  that  he  thought  the 
lease  was  signed  by  Mrs.  Levine  in  witness's  office. 

As  to  the  manner  in  which  the  business  in  the  stores 
was  conducted,  and  the  nature  of  the  business,  the  plaintiff 
said  that  the  business  in  the  store  72  King  street  west  was 
continued  with  the  goods  brought  over  from  the  States ; .  4 
that  her  husband  had  no  control  of  the  business :  that 
he  was  occasionally  about  the  store  as  any  stranger  might 
be,  or  perhaps  on  one  or  two  occasions  he  might  have 
assisted  her  if  she  particularly  requested  him  to  do  so  :  that 
it  was  about  the  same  class  of  assistance  as  he  had  given 
in  the  Cincinnati  store,  where  he  in  no  way  interfered. 

In  this  store  she  employed  a  young  woman  named  Minnie 
Jacobs,  but  after  moving  into  the  store  No.  24  King  street, 
she  employed  other  girls  and  paid  their  wages :  that  be- 
sides buying  and  selling  goods  she  made  up  underwear  for 
the  store,  and  in  the  workroom  she  employed  six  other 
hands  manufacturing  ladies  underwear.  This  work  she 
personally  superintended.  These  goods  went  into  the 
store  and  were  seized.  The  plaintiff  bought  goods  from 
merchants  in  Toronto  and  elsewhere,  and  a  great  deal  from 
agents  who  came  to  the  store,  perhaps  altogether  over 
$5,000  worth,  some  for  cash,  some  on  credit.  She  was 
occasionally  accompanied  to  Toronto  by  her  husband,  if  he 
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happened  to  be  going  on  his  own  business.  Was  often  at 
Macdonald  &  Co.'s.  Her  husband  was  not  always  with  her; 
sometimes  she  went  by  herself.  Could  not  say  which  was 
done  most  frequently.  A  number  of  invoices  of  goods 
were  produced,  the  earliest  dated  the  19th  of  of  April, 
1880.  Most  of  them  were  made  out  to  Mr.  B.  Levine 
others  to  B.  Levine,  or  M.  B.  Levine.  The  plaintiff  always 
sold  for  cash  in  both  stores,  and  never  on  credit. 

During  all  the  time  the  plaintiff  was  carrying  on  business 
her  husband,  she  said,  was  travelling;  he  had  agencies,  so 
he  told  her,  and  was  travelling  about  the  country  selling 
goods. 

Minnie  Jacobs,  said  she  was  in  the  plaintiff's  employ- 
ment as  saleswoman  from  November,  1879,  until  the  sheriff 
seized.  The  plaintiff  paid  her  salary.  She  employed 
others.  There  was  a  workroom  in  connection  with  the 
business,  which  Mrs.  Levine  superintended  personally.  She 
knew  that  she  was  in  the  habit  of  buying  goods.  She 
would  buy  from  men  who  came  round  with  samples,  &c. 
Mr.  Levine  took  charge  of  the  money  received  at  the  store. 
Witness  used  to  deposit  it  at  the  Farmers  and  Traders' 
Bank.  Mrs.  Levine  gave  her  the  money  to  deposit.  Le- 
vine was  never  about  the  store  ;  he  would  come  home  at 
the  end  of  every  week ;  did  not  interfere  in  the  business. 
It  was  not  under  his  management  or  control.  Perhaps, 
once  or  twice,  when  plaintiff  would  be  very  busy  she 
would  ask  him  to  help  her  behind  the  counter.  Levine 
and  his  wife  lived  upstairs  over  the  shop  24  King  street. 

Alfred  Reeve,  a  merchant  in  Toronto,  said  that  the 
plaintiff  had  bought  goods  from  him.  The  account  was 
opened  with  B.  Levine,  the  plaintiff.  She  was  only  in  wit- 
ness's warehouse  on  one  occasion.  Her  husband  was  with 
her.  Credit  was  given  to  B.  Levine,  that  is  to  Mrs.  Levine. 
The  account  was  not  opened  by  the  witness  personally.  On 
one  occasion  afterwards,  when  in  Hamilton,  he  called  at 
the  store  and  saw  Mrs.  Levine,  and  Mr.  Levine  was  there 
at  the  time  ;  they  were  both  in  the  store.  He  approached 
Levine  in  the  first  instance  ;  but  he  referred  witness  to 
Mrs.  Levine.    An  order  was  taken  then. 
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Thomas  Hartley,  a  merchant  in  Toronto,  said,  that  he 
first  knew  the  plaintiff  about  a  twelvemonth  ago.  She 
was  brought  to  his  office  by  Levine,  whom  he  had  known 
previously.  Had  business  transactions  with  her  on  five 
or  six  occasions,  they  were  made  by  Mr.  Levine  and  Mrs. 
Levine.  They  generally  came  together.  When  they  did 
so  Mrs.  Levine  was  the  party  who  made  the  purchases. 
She  selected.  Levine  was  sometimes  consulted.  1  gave 
Mrs.  Levine  the  credit  on  these  occasions ;  was  paid  by 
her  in  cheques  twice;  cheques  drawn  on  the  Farmers' 
Bank. 

James  Angus,  hatter  and  dealer  in  gentlemen's  furnish- 
ings, who  was  called  by  the  defendants,  said,  that  the 
first  person  he  saw  in  charge  of  the  shop  72  King  street,  was 
Mr.  Levine.  Did  not  notice  Mrs.  Levine  there.  Went  in 
and  Levine  told  him  the  goods  were  to  be  sold  by  auction. 
Passed  the  shop  every  day.  Saw  Levine  there  through 
the  windows  doing  business.  Saw  him  putting  things  in 
the  windows.  Saw  him  there  daily,  for  he  could  not  say 
how  long.  Saw  him  about  the  new  shop  just  like  any 
other  trader.  Did  not  take  so  much  notice  of  him  there 
as  in  the  other  shop,  as  it  was  a  little  dark  and  one  could 
not  see  passing.  Of  course  one  would  not  stop  to  look  in. 
Saw  him  there  frequently. 

John  McLean,  also  called  by  the  defendants,  said  he 
had  a  shop  near  24  King  street  west.  Had  been  in  that 
shop  purchasing.  Found  Levine  there  sometimes,  and 
very  often  Mrs.  Levine.  Had  bought  from  her,  but  did 
not  remember  buying  from  Levine.  Frequently  noticed 
that  Levine  was  away.  Pretty  nearly  correct  that  he 
would  go  away  Monday  and  come  back  Saturday  night, 
according  to  this  witness's  observation. 

Among  the  goods  which  were  seized  were  three  show 
cases.  The  plaintiff  swore  that  she  bought  them  from 
Millichamp  &  Co.,  and  paid  for  them  from  the  proceeds  of 
the  store. 

One  Eldrip,  a  clerk  of  Millichamps,  swore,  that  Levine 
gave  the  order  for  one  of  them;  his  wife  was  not  with  him; 
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he  paid  for  it  in  cash  at  the  time;  and  the  goods  were  sent  to 
"  B.  Levine."  He  heard  nothing  of  Mrs.  Levine  at  that 
time.  Some  days  afterwards  Levine  gave  him  another 
order  and  paid  for  it  by  a  draft  at  the  time.  The  acceptance 
was  signed  B.  Levine.  It  was  Levine  who  signed  it,  and 
he  afterwards  paid  it  in  cash,  and  the  witness  gave  him 
back  the  draft.  A  fortnight  afterwards  Levine  gave  this 
witness  a  third  order  for  another  show  case.  This  was 
afterwards  paid. 

In  cross-examination  he  said,  "  When  we  sold  on  credit, 
we  were  selling  on  credit  of  B.  Levine.  Orders  were  given 
in  that  name.  When  I  was  at  the  store  repairing  the 
last  case  it  seemed  to  me  that  Mrs  Levine  attended  to  the 
business.  I  saw  Levine  there.  I  was  there  more  than  once, 
always  saw  Mrs.  Levine,  but  Levine  was  not  there  every 
time. 

The  witness  does  not  seem  to  have  been  asked  whether 
he  understood  the  man's  name  to  be  "B,  Levine."  It  is  to 
be  assumed  that  he  did  so,  as  when  the  orders  were  taken 
he  knew  nothing  and  nothing-  was  said  of  Mrs.  Levine. 

In  reply  the  plaintiff  said,  "  that  she  now  remembered 
she  had  requested  her  husband  to  order  the  show  cases, 
but  that  she  supplied  the  money  for  them. 

The  plaintiff  said  she  kept  a  bank  account,  and  produced 
the  bank  book.  She  said  :  "  I  had  a  note  to  discount  and 
my  husband  took  it  down  to  discount  for  me.  It  was 
a  note  my  husband  had  taken  in  and  made  payable  to  me. 
He  made  the  note  payable  to  me  for  convenience  sake,  be- 
cause he  could  not  put  it  in  his  own  name  I  suppose."  Q. 
"  How  did  he  come  to  get  the  note  ?"  A.  "He  sold  goods 
there  and  they  gave  him  that  note,  and  he  gave  the  note 
to  me.  I  had  it  discounted,  and  then  he  took  goods  for 
the  amount  from  me.  He  did  business  under  his  own 
name,  I  presume.  I  do  not  know  anything  about  his 
business.  The  goods  he  sold  were  good  that  he  was  travel- 
ling with." 

She  also  said  she  thought  that  her  husband  had  taken 
two  other  notes  in  her  name.  She  did  not  remember  if  there 
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were  more  than  three.  She  took  no  notes  in  her  own 
business. 

Walter  Ballard,  the  manager  of  the  Farmers'  Bank, 
swore  that  Levine  came  to  the  bank  to  open  an  account. 
Understood  it  was  for  himself  that  he  was  opening  it. 
He  did  not  state  anything  to  the  contrary  :  took  his  signa- 
ture, "  B.  Levine."  Negociated  a  bill  for  him,  the  first  item 
in  the  account.  Discounted  a  bill  for  him  again  on  the 
10th  of  August.  Recollected  that  Levine  brought  some 
deposits.  Saw  him  in  the  bank  on  several  occasions.  The 
man  gave  his  name  as  B.  Levine.  Did  not  tell  the  witness 
the  wife's  name  was  B.  Levine.  The  first  intimation  he 
ever  heard  of  there  being  a  Mrs.  B.  Levine  was  noticing  a 
deposit  slip  made  out  in  that  name. 

The  cheques  were  produced.  They  were  all  signed  aB. 
Levine"  except  one,  which  was  signed  "Mrs.  B.  Levine." 

It  was  admitted  that  the  signature  "  B.  Levine  "  on  one 
of  these  cheques  was  that  of  the  husband.  Those  on  the 
others,  it  appeared  probable  were  the  signature  of  the 
plaintiff.  The  cheque  signed  by  the  husband  was  payable 
to  one  Brush,  and  the  plaintiff's  explanation  in  reply 
was,  "  that  was  written  by  Brush  himself  and  signed  by 
my  husband.  I  did  not  know  the  exact  amount,  and  I 
gave  him  money  and  the  blank  along  and  told  him  to  settle 
that  bill  for  me  ;  gave  him  money  and  the  blank  along,  and 
told  him  to  settle  the  account."  This  is  not  very  intelligible. 

Levine  himself,  although  in  Court,  was  not  called. 

In  Meakin  v.  Samson,  28  CP.  355,  371,  a  case  not  entirely 
dissimilar  from  the  present,  Gwynne,  J.,  made  the  following 
observations,  which  are  extremely  pertinent  here  :  "  The 
whole  burthen  of  the  issue  lies  upon  the  plaintiff ;  and  I 
may  say  that  I  think  the  interests  of  the  trading  com- 
munity require  that, we  should  call  for  the  strongest  and 
most  convincing  evidence  of  the  truth  and  bona  fides  of 
the  claim,  when  we  find  the  reason  for  the  wife  under- 
taking the  business  and  claiming  it  to  be  hers  to  be,  that 
the  husband  was  an  insolvent  under  such  circumstances 
of  fraud  that  he  was  unable  to  obtain  his  discharge  in  in- 
solvency." 
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What  the  statute  protects  is  all  proceeds,  or  profits 
from  any  occupation  or  trade  which  the  married  woman 
carries  on  separately  from  her  husband.  Such  a  business 
may  be  carried  on  by  the  wife,  although  she  and  her  hus- 
band reside  in  the  same  house  at  the  time :  Lovell  v. 
Newton,  L.  R.  4  C.  P.  D.  7.  But  the  statute  does  not 
protect  a  joint  trading,  or  what  would  in  the  case  of 
persons  not  husbandjand  wife  be  a  joint  trading,  nor  the 
proceeds  or  profits  derived  from  an  occupation  or  trade 
carried  on  by  the  wife  with  her  husband's  property,  she 
having  no  separate  estate  of  her  own. 

In  this  case  the  trading  which  the  wife  sets  up  as  a 
separate  trading  was  commenced  and  carried  on  with  a 
stock-in-trade  which  was,  as  I  have  shewn,  the  husband's 
property. 

The  section  of  the  Act  which  protects  the  personal  pro- 
perty of  a  married  woman  is  expressly  declared  not  to 
extend  to  any  property  received  by  her  from  her  husband 
during  coverture,  and  the  proceeds  and  profits  of  a  busi- 
ness carried  on  by  her  with  such  property  would,  I  take 
it,  be  equally  liable  to  the  claims  of  his  creditors.  If  she 
chooses  to  invest  in  such  a  business  property  strictly  her 
own,  I  apprehend  that  she  will  find  it  difficult,  even 
where  the  facts  are  much  more  in  her  favour  than  they 
are  here,  to  maintain  that  the  business  is  her  separate 
business. 

I  assume  in  favour  of  the  plaintiff  that  she  did,  as  she 
says,  put  into  the  business  $400  of  the  moneys  which  her 
brother  gave  her,  but  I  cannot  admit  that  this  fact  alone 
entitles  her  to  succeed.  The  great  bulk  of  the  property 
in  the  business  was  the  husband's.  If  he  took  but  a 
trifling  part  in  the  actual  management  of  the  store,  he 
was  the  person  who  negotiated  with  the  landlord  of  the 
premises,  who  frequently  paid  the  rent,  who  introduced 
the  plaintiff  to  the  merchants  from  whom  goods  were 
bought,  and  in  more  than  one  instance  while  giving  the 
name  of  the  plaintiff  gave  it  as  or  permitted  them  to 
suppose  it  to  be  his  own.    He  carried  on  his  own  business. 
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if  he  had  any  other  business,  so  far  as  we  can  see,  in  the 
plaintiff's  name,  taking  notes  in  her  name  for  goods  sold 
by  him,  and  discounting  them  in  the  bank  at  the  account 
opened  by  him  in  that  name,  the  banker  supposing  it  to 
be  his  own. 

I  might  point  to  many  other  facts  in  the  evidence 
which  indicate  that,  although  he  left  the  internal  conduct 
and  management  of  the  business  to  the  plaintiff,  it  was 
really  his  business,  or  controlled  by  him,  or  that  he  had 
at  least  an  equal  interest  in  it  with  the  plaintiff.  Under 
such  circumstances  it  never  was,  in  my  opinion,  the  sepa- 
rate business  of  the  plaintiff,  and  the  money  which  she 
contributed  towards  carying  it  on  must  be  taken  to  have 
been  loaned  by  her  to  him,  or  permitted  to  be  employed 
by  him  in  such  business. 

I  think  the  principles  laid  down  in  Harrison  v.  Douglas, 
40  U.  C.  K  413;  Meakin  v.  Samson,  28  C.  P.  355; 
Laporte  v.  Gostick,  31  L.  T.  N.  S.  434,  and  Re  Gearing,  4s 
App.  173,  govern  this  case ;  and  being  of  that  opinion  I 
think  that  the  only  verdict  warranted  by  the  evidence  is 
a  verdict  for  the  defendants. 

.  Wilson,  C.  X,  and  Galt,  J.,  concurred. 

Judgment  for  defendants^ 


78 — vol.  xxxi  c.p. 
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Quinlan  v.  The  Union  Fire  Insurance  Company. 

Insurance — Statutory  conditions — Variations— Buildings  within  100  feet — 
Failure  to  give  notice — Diagram  by  agent  after  personal  inspection — 
Evidence. 

The  first  statutory  condition  endorsed  on  a  policy  provided  that  if  the  in- 
sured misdescribed  his  building  or  goods  to  the  prejudice  of  the  company, 
or  misrepresented,  or  omitted  to  communicate  any  material  circum- 
stance, the  insurance  relating  thereto  should  be  void.  The  second 
statutory  condition  provided  that  the  policy  was  intended  to  be  in 
accordance  with  the  application  unless  the  company  should  point  out 
the  difference  relied  on,  with  a  variation  added  thereto,  that  such 
application,  or  any  survey,  plan  or  description  of  the  property  to  be 
insured  should  be  considered  a  part  of  the  policy  and  every  part  of  it 
a  warranty  by  the  insured,  but  that  the  company  would  not  dispute 
the  correctness  of  any  diagram  or  plan  prepared  by  its  agent  from  a 
personal  inspection.  The  twentieth  statutory  condition  as  varied,  pro- 
vided that  in  case  any  agent  took  part  in  the  preparation  of  the  applica- 
tion, he  should,  with  the  exception  above  provided  in  case  a  diagram,  or 
plan,  be  regarded  in  that  work  as  the  agent  of  the  applicant.  By  the 
application,  which  was  signed,  not  by  the  insured,  but  by  the  agent,  the 
insured  was  required  to  make  known  the  existence  of  all  buildings 
within  100  feet  of  the  insured  premises,  and  it  appeared  that  the  insured 
had  omitted  to  make  known  the  existence  of  a  small  building  used  for 
storing  coal  oil,  and  material  to  be  made  known,  within  such  distance. 
A  diagram  was  made  and  filled  in  by  the  agent  and  signed  by  him  in 
his  own  name  as  well  as  that  of  the  insured,  which  contained  no  refer- 
ence to  this  building.  The  diagram  was  not  made  from  a  personal 
inspection  at  the  time,  but  from  a  previous  inspection  and  the  knowledge 
thereby  acquired. 

Held,  that  even  if  under  the  above  conditions  the  plaintiff  would  be 
relieved  from  the  effect  of  his  omission  to  make  known  the  existence  of 
such  building  when  there  was  a  personal  inspection  by  the  agent,  and  a 
plan  prepared  from  it,  there  was  none  here,  as  it  required  to  be  one 
made  for  the  purpose  of  the  very  insurance. 

Per  Wilson,  C.  J.,  1.  That  the  defendants  were  entitled  to  dispute  the 
correctness  of  the  plaintiff's  answer  as  to  the  distance  of  the  contiguous 
buildings,  notwithstanding  their  agreement  not  to  dispute  their  agents 
diagram,  with  which  the  answer  agreed. 

2.  That  the  addition  to  the  second  statutory  condition,  making  the 
application,  &c. ,  a  warranty,  could  not  be  sustained,  as  against  the  first 
statutory  condition,  which  made  it  only  a  representation,  however 
unjust  and  unreasonable  in  this  particular  case. 

3.  That  the  plaintiff  could  not  repudiate  that  part  of  the  variation  of  the 
second  condition  making  the  application  &c. ,  a  warranty,  and  take  the 
benefit  of  that  part  making  the  agent's  plan  binding  upon  the  company, 
but  must  reject  or  adopt  it  as  a  whole. 

Declaration  on  two  fire  policies. 

First  count :  on  a  policy,  dated  the  10th  October,  1878,  for 
$3.000 ;  $2,500  on  a  four  and  two  story  brick  tin  roofed 
building ;  and  $500  on  a  frame  building  attached  to  the 
above  mentioned  building  in  rear,  situate  on  the  north  side 
of  Walton  street,  in  the  town  of  Port  Hope. 
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Second  count :  on  a  policy,  dated  the  same  day,  for  $2,000  ; 
$1,000  on  stock  of  wool,  &c,  and  $1,000  on  stock  of  stoves 
&c,  as  located  and  described  in  the  first  mentioned  policy 
and  the  application  therefor. 

The  pleas  material  to  be  considered  were  the  following  : 
To  the  first  count :  4.  That  the  policy  was,  among  other 
conditions,  subject  to  the  first  statutory  condition,  that,  "If 
any  person  insures  his  building  or  goods,  and  causes  them 
to  be  described  otherwise  than  as  they  really  are  to  the 
prejudice  of  the  company,  or  misrepresents  or  omits  to 
communicate  any  circumstance  which  is  material  to  be 
made  known  to  the  company  in  order  to  enable  it  to  judge 
of  the  risk  it  undertakes,  such  insurance  shall  be  of  no 
force  in  respect  to  the  property  in  regard  to  which  the 
misrepresentation  or  omission  is  made."  And  the  defen- 
dants at  the  time  of  the  application  by  the  plaintiff  for 
the  policy,  erroneously  represented  to  the  defendants  that 
there  was  no  building  to  the  north  of  and  within  one  hun- 
dred feet  of  the  property  insured  ;  and  that  the  only  build- 
ing to  the  west  of  and  within  one  hundred  feet  of  the 
property,  was  a  brick  three  story  building  used  for  the 
sale  or  storage  of  hardware,  whereas  in  fact  there  were 
buildings  to  the  north  of  and  within  one  hundred  feet  of 
the  insured  property,  and  there  were  other  and  different 
buildings  to  the  west  of  the  said  insured  property,  as  the 
plaintiff  well  knew,  and  such  representation  was  material 
to  be  made  known  to  the  defendants  in  order  to  enable  them 
to  judge  of  the  risk  they  undertook,  and  was  relied  on  by 
them,  and  the  policy  was  entered  into  in  pursuance  thereof 
whereby  the  insurance  is  of  no  force  or  effect. 

5.  This  was  in  substance  like  the  fourth  plea ;  but  it 
stated  more  distinctly  that  the  other  buildings  to  the  west 
of  the  insured  building — besides  the  three  story  brick 
building — were  within  one  hundred  feet  of  the  property 
insured. 

6.  That  the  policy  was,  amongst  other  conditions,  sub- 
ject to  the  second  statutory  condition,  and  to  the  variation 
thereof.    The  second  condition  is,  that,  "  After  application 
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for  insurance  it  shall  be  deemed  that  any  policy  sent  to  the 
assured  is  intended  to  be  in  accordance  with  the  terms  of 
the  application,  unless  the  company  points  out  in  writing 
the  particulars  wherein  the  policy  differs  from  the  applica- 
tion." The  variation  was  by  making  the  following  addition, 
"  and  such  application,  or  any  survey,  plan,  or  description 
of  the  property  to  be  insured  referred  to  herein,  shall  be 
considered  as  part  of  the  policy,  and  every  part  of  it  a 
warranty  by  the  assured,  but  this  company  will  not  dispute 
the  correctness  of  any  diagram  or  plan  prepared  by  its 
agent  from  a  personal  inspection."  And  the  defendants 
say  that  by  the  application,  in  answer  to  the  question  : 
(7)  External  exposure — "  What  is  the  distance,  occupation, 
and  materials  of  all  buildings  [sic]  one  hundred  feet  ?" 
the  plaintiff  warranted  and  undertook  to  say  there  was  no 
buildings  or  erections  to  the  north  of  the  property  insured 
within  one  hundred  feet  of  it,  but  that  the  property  was 
isolated  on  the  north,  whereas,  &c. 

7.  Similar  to  the  sixth  plea — but  applying  it  to  the 
buildings  to  the  west  of  the  property  insured. 

8.  That  the  plaintiff  in  his  application  erroneously 
represented  the  value  of  the  frame  building  to  be  worth 
$800,  while  it  was  of  much  less  value ;  and  the  representa- 
tion was  material  to  be  made  known  to  them  to  enable 
them  to  judge  of  the  risk,  whereby  the  insurance  is  of  no 
force  or  effect. 

This  plea  alleged  that  the  policy,  among  other  conditions, 
was  subject  to  the  fourth  statutory  condition.  It  should 
no  doubt,  have  been  the  first — and  it  has  been  already  set 
out  above  in  the  fourth  plea. 

9.  Similar  to  the  eighth  plea — but  relying  upon  the 
second  statutory  condition  and  the  variation  thereof,  set 
out  above  in  the  sixth  plea. 

10.  That  the  policy  was,  among  other  conditions,  sub- 
ject to  the  additional  condition  numbered  twenty-two, 
which  was  :  "  Fraudulent  over- valuation  shall  be  a  bar  to 
any  claim  against  the  company,  and  in  case  of  loss,  if  the 
buildings  insured  are  found  by  arbitration  or  otherwise  to 
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have  been  over- valued  in  the  application  and  description 
on  which  the  policy  is  founded,  the  company  shall  be  liable 
only  in  the  absence  of  fraud  for  such  proportion  of  the 
actual  value  as  the  amount  insured  bears  to  the  value  given 
in  such  application  or  description ;"  and  that  the  frame 
building  was  fraudulently  represented  by  the  plaintiff  to 
the  defendants  to  be  of  the  true  value  of  $800,  whereby 
the  defendants  were  deceived  and  unable  to  judge  of  the 
risk  they  undertook  ;  and  they  issued  the  policy  relying 
upon  the  truth  of  the  said  statement,  and  the  statement 
was  material  to  the  risk ;  whereby  the  plaintiff  ought  not 
to  recover  against  the  defendants. 

11.  As  to  $289.82,  parcel  of  the  plaintiff's  claim  of 
$325.82  upon  the  said  frame  building — by  the  said  ad- 
ditional condition  number  twenty-two,  (see  10th  plea) 
the  defendants  are  liable  only  for  five-eighths  of  the 
actual  value  of  the  building,  which  value  was  $105, 
that  is,  for  $66. 

Replications. 

1.  The  plaintiff  joined  issue  on  these  pleas. 

2.  To  the  fourth  plea  :  That  the  agent  of  the  defen- 
dants personally  inspected  the  said  risk  before  the  making 
of  the  policy,  and  prepared  a  diagram  or  plan  from  such 
personal  inspection,  which  purported  to  describe  all  build- 
ings within  one  hundred  feet,  or  endangering  the  risk, 
which  was  prepared  by  the  said  agent  without  any  soli- 
citation from  the  plaintiff,  and  without  his  concurrence, 
and  which  was  endorsed  on  the  application ;  and  the  de- 
fendants effected  the  insurance  upon  the  faith  of  the  cor- 
rectness of  the  diagram  or  plan,  which  constitutes  the 
misrepresentation  alleged. 

3.  4,  and  5.  These  were  respectively  to  the  fifth,  sixth, 
and  seventh  pleas,  and  were  similar  to  the  preceding  one. 

6.  To  the  sixth  and  seventh  pleas  :  That  the  plaintiff 
applied  to  the  defendants'  agent  for  insurance  verbally. 
He  informed  the  agent  of  the  amounts  he  required  to  be 
insured  in  respect  of  the  property.  The  agent  personally 
inspected  the  risk,  and  filled  up  the  whole  of  the  applica- 
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tion  without  any  direction  from  the  plaintiff.  The  plain- 
tiff did  not  sign  the  application  or  authorize  the  agent 
to  sign  it  for  him.  The  agent  made  a  diagram  for  the 
defendants,  which  purported  to  describe  all  buildings  with- 
in one  hundred  feet  or  endangering  the  risk.  The  plaintiff 
was  not  aware  that  any  inaccurate  statements  had  been 
made  by  the  agent  until  after  the  happening  of  the  loss. 
The  plaintiff  paid  the  agent  the  premium  for  insurance, 
which  was  paid  to  the  defendants.  The  plaintiff  did  not 
know  at  the  time  of  making  the  insurance,  that  the  defen- 
dants intended  to  insist  as  a  part  of  the  contract  upon  that 
part  of  variation  number  twenty  in  the  first  count  mention- 
ed— which  is  as  follows :  "In  case  any  agent  takes  part  in  the 
preparation  of  the  application  for  this  insurance,  he  shall, 
with  the  exception  above  provided  for  in  case  of  a  diagram 
or  plan,  be  regarded  in  that  work  as  the  agent  of  the  ap- 
plicant, and  neither  his  acts  in  so  doing,  nor  any  informa- 
tion acquired  by  him,  shall  bind  this  company,  unless 
transmitted  to  them  by  writing  and  by  them  approved" — 
nor  had  the  plaintiff  actual  knowledge  thereof  as  being  a 
part  of  the  contract  until  after  the  loss;  by  reason  whereof 
the  plaintiff  avers  the  defendants  ought  not  to  be  allowed 
to  plead  the  said  breach  of  warranty  in  the  said  pleas 
mentioned. 

7.  To  the  sixth  and  seventh  pleas,  was  similar  to  the 
preceding  sixth  replication  ;  but,  in  place  of  concluding  by 
way  of  estoppel,  the  conclusion  was :  And  the  plaintiff  avers 
that  the  condition  in  the  policy,  which  provides  that  the 
statements  in  the  written  application  as  to  the  external 
exposures  in  the  said  pleas  mentioned  was  and  is  not  just 
and  reasonable  to  be  exacted  by  the  defendants. 

8.  To  the  sixth  and  seventh  pleas — similar  to  the  pre- 
ceding seventh  replication. 

Rejoinder — Issue  upon  replications. 
The  plaintiff  demurred : 

To  the  second  replication,  called  the  second  replication  to 
fourth  plea,  on  the  grounds  that  no  legal  defence  was  dis- 
closed :  that  it  was  not  a  traverse  of  the  alleged  represen- 


QUINLAN  V.  UNION  FIRE  INS.  CO. 


623 


tation  by  the  plaintiff ;  nor  did  it  confess  and  avoid  it. 

To  the  third  replication,  called  the  second  replication  to 
the  fifth  plea,  on  the  same  grounds. 

To  the  fourth  replication,  called  the  second  replication  to 
the  sixth  plea,  on  the  grounds  that  the  sixth  plea  shews  the 
representation  relied  on  by  the  defendants  is  contained  in 
the  plaintiff's  answer  to  a  question  contained  in  the  appli- 
cation for  insurance,  and  no  reference  is  made  in  such 
question  or  answer  to  any  diagram  or  plan.  And  the 
replication  is  not  an  answer  to  a  plea  of  warranty,  and 
does  not  disclose  any  legal  answer  to  the  plea. 

To  the  fifth  replication,  called  the  second  replication  to 
the  seventh  plea,  on  the  same  grounds  as  to  the  second 
replication  to  the  second  plea. 

To  the  sixth  replication,  called  a  first  replication  to  the 
sixth  and  seventh  pleas,  on  the  grounds  that  the  plaintiff 
having  accepted  the  policy  subject  to  the  conditions  therein 
set  out,  it  is  immaterial  whether  he  did  or  did  not  know  at 
the  time  of  effecting  the  insurance  that  the  defendants 
intended  to  insist  upon  the  said  variation  as  part  of  the 
contract ;  and  by  such  acceptance  he  took  notice  of  all  the 
conditions ;  that  the  replication  confesses,  but  does  not 
avoid  the  pleas. 

To  the  seventh  replication,  called  a  second  replication  to 
the  sixth  and  seventh  pleas,  on  the  grounds  that  whether 
the  condition  be  just  or  reasonable  is  to  be  decided  by  the 
Judge  at  the  trial,  and  is  not  a  question  of  fact  to  be  raised 
on  the  pleadings  for  the  decision  of  the  jury ;  and  the  rep- 
lication confesses,  but  does  not  avoid  the  pleas. 

To  the  eighth  replication,  called  a  third  replication  to  the 
sixth  and  seventh  pleas,  cn  the  same  grounds  as  taken  in 
the  preceding  demurrer. 

The  pleas  and  subsequent  pleadings  to  the  second  count, 
were  precisely  the  same  as  the  above  pleas  and  pleadings  to 
to  the  first  count.    Joinder  in  demurrer. 

The  cause  was  tried  before  Patterson,  J.  A.,  without  a 
jury,  at  Cobourg,  at  the  Fall  Assizes  of  1880. 

The  jury  called  were  before  the  conclusion  of  the  evi- 


624 


COMMON  PLEAS,  HILARY  TERM,  44  VIC,  1881- 


dence  discharged,  as  it  was  said  there  was  no  question  of 
fact  to  be  determined  ;  and  the  case  was  left  to  the  learned 
Judge,  who,  after  a  very  full  argument  by  counsel,  en- 
tered a  verdict  for  the  plaintiff,  the  amount  not  being  in 
dispute. 

The  following  is  the  judgment  delivered  by  the  learned 
Judge  at  the  trial : — 

' '  The  plaintiff  had  his  buildings  and  their  contents  insured  with  a  com- 
pany, for  which  Mr.  Lodge,  of  Port  Hope,  was  local  agent.  Lodge  told 
him  the  company  had  become  unsafe,  and  urged  him  to  transfer  his  insur- 
ance to  the  defendants  company,  for  which  Lodge  had  lately  been 
appointed  local  agent.  The  plaintiff  agreed  to  do  so  after  some  bargain- 
ing about  rates,  and  directed  Lodge  to  do  whatever  was  necessary,  giving 
him  no  specific  instructions,  except  to  be  careful  to  have  all  the  contents 
covered. 

' '  The  plaintiff  knew  what  was  the  ordinary  routine  in  effecting  insur- 
ances. He  had  been  local  agent  himself  at  Port  Hope  for  an  insurance 
company.  He  knew  that  an  application  paper  was  usually  required,  and 
he  knew  in  general  what  such  a  paper  was  required  to  contain.  He  did 
not  know  the  particular  form  of  the  application  required  by  this  company, 
nor  did  he  enquire  what  it  was,  or  say  anything  to  Lodge  about  preparing 
an  application,  and  he  appears  not  to  have  had  particularly  in  his  mind, 
when  he  gave  Lodge  directions  to  insure  him,  the  formal  application  or 
any  detail  of  what  was  to  be  done.  He  merely  told  Lodge  to  do  what- 
ever was  necessary. 

' '  Lodge  thereupon  filled  up  two  blank  forms  of  application  for  risks, 
one  on  the  buildings,  the  other  on  the  contents,  and  signed  them  per 
proc.  in  the  plaintiff's  name.  He  prepared  a  diagram  on  such  application, 
shewing  the  buildings  and  some  adjoining  buildings  on  the  east  and  west, 
but  omitting  to  shew  several  buildings  to  the  north,  or  north-west, 
which  were  within  one  hundred  feet,  and  omitting  a  wooden  shed  about 
twelve  feet  square  used  for  storing  coal  oil,  which  was  built  against  the 
plaintiff's  buildings  as  a  lean-to  upon  premises  adjoining  those  of  the 
plaintiff  on  the  west,  and  he  certified  that  the  buildings  were  isolated  on 
the  north.  This  shed  was  in  the  end  the  cause  of  the  fire  which  was 
occasioned  by  a  boy  going  to  it  with  a  light  to  draw  coal  oil. 

' '  The  applications  contained  the  questions  : 

"  '7.  External  exposure — what  is  the  distance,  occupation,  and  materials 
of  all  buildings  within  a  hundred  feet  ? '  Which  was  answered  thus  : — 
'  North — Isolated.  East — C.  Quinlan's  3  storey  white  brick  block.  South 
— Across  the  street  68  feet,  St.  Lawrence  Hotel,  brick.  West — 4  storey 
brick  building,  hardware.' 

' '  The  plaintiff  knew  nothing  of  the  shed,  but  I  think  he  must  have  known 
of  the  other  buildings  within  100  feet,  although  there  is  no  express  proof 
of  his  knowledge  of  them.    Lodge  knew  of  all  the  buildings,  but  he  did 
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not  know  that  the  shed  was  used  for  storing  oil.  He  supposed  it  was  a 
privy.  Lodge  transmitted  the  applications  to  the  head  office  of  the  com- 
pany at  Toronto,  and  policies  were  issued  and  sent  through  him  to  the 
plaintiff,  being  countersigned  by  Lodge  as  agent,  as  required  by  the 
policy  itself,  which  declares  that  '  the  same  shall  not  be  valid,  unless 
countersigned  by  the  company's  authorized  agent  at  its  place  of  issue. ' 

"  It  appears,  though  I  do  not  know  that  the  circumstance  is  directly 
material,  that  the  plaintiff  examined  the  policies  so  far  as  to  satisfy  him- 
self as  to  what  property  they  insured.  He  says  he  objected  to  one,  because 
it  did  not  seem  to  cover  whatever  stock  might  happen  to  be  in  the  store — 
that  it  was  taken  away  and  corrected,  and  that  he  was  doubtful  even  of  the 
sufficiency  of  the  amended  policy,  because  he  and  Lodge  read  the  words 
' otherwares,'  'otherwise/  a  mistake  which  from  the  perfect  clearness 
of  the  writing  would  seem  impossible  to  one  of  ordinarily  good  eye-sight. 
Mr.  McCord,  the  secretary  of  the  company,  agrees  that  one  policy  was  re- 
turned for  correction,  but  he  says  the  error  was  in  describing  one  of  the 
buildings  as  being  roofed  with  slate  or  tin  instead  of  wood.  The  policies 
themselves  shew  no  trace  of  alteration,  and,  if  not  as  originally  drawn 
must  have  been  re- written. 

"  I  am  inclined  to  think  both  witnesses  are  mistaken,  and  that  no 
alteration  at  all  was  made.  Mr.  McCord  I  think  speaks  not  from  recol- 
lection, but  from  seeing  in  one  application  the  word  '  tin  '  crossed  out 
where  it  had  been  written  in  answer  to  the  question,  '  Eoof — What  is  it 
covered  with  ?' and  the  word  '  wood  '  written  in  place  of  it.  No  one 
explained  when  or  by  whom  this  alteration  was  made.  From  the  simil- 
arity of  the  writing,  I  should  say  it  was  made  by  the  clerk  who  wrote  the 
policy.  It  happens  to  be  no  more  correct  than  at  first  because  goods 
were  insured  in  two  buildings,  one  of  which  was  roofed  with  tin  and  the 
other  with  shingles.  The  same  answer  '  tin  '  is  given  to  the  same  ques- 
tion in  the  application  for  insurance  on  the  buildings,  and  is  left  un- 
corrected, but  in  that  one  the  description  in  the  application  proper 
mentions  the  brick  buildings  as  being  covered  with  tin,  and  adds  to  the 
words  'frame  building,'  the  letters  '  s  in  m '  which  I  suppose  mean 
shingles  in  mortar,  whereas  while  the  goods  application  describes  some  of 
the  stock  as  being  in  a  brick  building  covered  with  tin,  it  does  not  men- 
tion how  the  wooden  building  containing  the  rest  is  covered.  Noticing 
this,  I  fancy  the  clerk  attempted  to  supply  the  omission,  by  writing 
'  wood '  in  place  of  '  tin'  in  the  answer  to  the  question,  and  I  think  that 
the  plaintiff's  notion  that  the  policy  was  corrected  arose  from  his  mis- 
apprehension of  the  words  '  other  wares, '  for  '  otherwise, '  which  was 
removed  by  explanation . 

' 1  The  matter  is  only  noticeable  as  shewing  that  the  plaintiff's  attention 
was  directed  to  the  policies,  and  that  there  are  grounds  for  doubting 
that  he  confined  his  perusal  to  the  description  of  the  contents  of  the 
buildings,  although  his  statement  that  he  did  not  read  the  printed  portions 
is  doubtless  true. 

"  A  question  has  arisen  upon  the  policy  on  the  goods,  to  which  I  may 
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have  to  refer  again,  from  the  description  not  following  that  given  in  the 
application,  but  in  fact  differing  a  good  deal  from  it. 

"  It  does  not  appear  that  the  plaintiff  ever  saw  the  applications.  I 
think  the  fact  is  that  he  never  did  see  them  ;  but  from  the  care  which 
he  says  he  took  to  warn  Lodge  to  have  all  his  stock  whatever  at  any  time 
it  might  happen  to  consist  of,  covered  by  the  policy  ;  from  the  communi- 
cations which  must  have  taken  place  concerning  the  defect,  actual  or 
supposed,  in  the  description  ;  from  a  reference  from  Toronto  when  it  was 
required  that  the  insurance  of  $3,000.00  on  the  buildings  should  be 
divided  into  two  separate  sums  ;  as  well  as  from  the  plaintiff's  acquaintance 
with  the  process  of  insuring,  I  have  no  doubt  that  he  in  fact  knew  that 
applications  had  been  sent  by  Lodge  on  his  behalf.  I  am  of  this  opinion, 
irrespectively  of  any  effect  which  should  be  given  to  the  references  con- 
tained in  the  interim  receipts,  and  in  the  policies  themselves,  to  the 
applications'. 

"  The  defence  is  based  on  the  non-communication  of  the  fact  that  there 
were  buildings  within  100  feet,  and  the  statement  to  the  contrary,  and 
particularly  on  the  failure  to  mention  the  coal  oil  shed. 

"  There  is  no  question  of  fraud  or  intentional  concealment  or  misrepre- 
sentation :  and  on  the  other  hand,  the  company  resist  payment  because 
the  risk  would  certainly  never  have  been  taken,  or  would  have  been  taken 
only  at  a  higher  rate,  if  the  dangerous  exposure  had  been  disclosed. 

"  The  contest  is  between  two  innocent  parties,  one  of  whom  has  to 
suffer  from  the  fault  or  neglect  of  Lodge. 

"  One  question  discussed  is,  whose  agent  was  Lodge,  in  filling  up  and 
signing  the  application  in  the  name  of  the  plaintiff. 

The  extent  of  Lodge's  authority  as  representing  the  defendants  is  not 
satisfactorily  shewn,  and  I  am  inclined  to  think  it  never  was  very  well 
defined.  A  printed  book  was  put  in  evidence,  containing  instructions  to 
agents  and  a  tariff,  as  a  statement  of  the  powers  confided  to  agents,  but  it 
does  not  appear  to  me  to  establish  either  the  extent  or  limits  of  their 
anthority.  For  example  I  find  no  reference  in  it  to  the  duty  of  counter- 
signing the  policy,  which  that  document  itself  declares  to  be  essential  to 
its  validity.  There  is  this  one  function  conclusively  shewn  to  belong  to 
the  agent,  which  the  book  says  nothing  of.  How  many  others  there  may 
be,  I  have  no  means  of  knowing.  Neither  have  I  anything  to  shew  what  is 
expected  of  the  agent  before  he  countersigns  the  policy.  If  he  is  to  do  it,  as 
a  matter  of  routine  only,  I  do  not  see  of  what  use  his  signature  is.  If  it  means 
anything,  to  what  extent  does  he  represent  the  company  in  thus  finally 
authenticating  the  contract  ?  The  plaintiff's  contention  is  that  he  necess- 
arily represented  them  so  far  that  the  company  must  be  bound  by  what- 
ever knowledge  he  has  at  the  moment  when  he  does  the  act  which  is 
essential  to  complete  the  contract  of  insurance.  However  this  may  be,  I 
do  not  perceive  any  reason  for  holding  that  he  acted  in  anyway  for  the 
company  in  filling  up  or  signing  the  plaintiff's  name  in  the  application. 
The  plaintiff  relied  on  his  doing  whatever  was  necessary  and  as  appears 
from  the  plaintiff's  evidence  using,  for  the  purpose  of  effecting  the  insur- 
ance, the  information  he  had  as  agent  for  the  other  company  and  in 
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connection  with  the  former  insurance.  The  defendants  never  professed 
to  insure  except  in  pursuance  of  a  written  application.  The  policies  on 
which  the  plaintiff  sues,  as  well  as  the  interim  receipts,  bear  that  on  their 
face.  The  plaintiff  is  thus  in  a  dilemma.  Either  these  were  his  appli- 
cations, or  there  were  no  applicatiens,  and  the  defendants  ought  not  to  be 
bound  by  the  policies,  but  should  only  be  required  to  return  the  premiums. 

' '  I  think  the  case  has  to  be  treated  on  the  basis  of  these  applications, 
being  those  of  the  plaintiff  by  Lodge  his  agent.  Taking  this  to  be  so,  the 
defendants  rely  upon  the  misstatement,  either  as  a  warranty  or  a  repre- 
sentation which  under  the  first  statutory  condition  vitiates  the  contract. 

' '  At  the  foot  of  the  application  there  is  the  statement  that  the  applicant 
warrants,  covenants,  and  agrees  to  and  with  the  company,  that  the  fore- 
going is  a  full,  just  and  true  exposition  of  all  the  facts  and  circumstances, 
condition,  situation  and  value  of  the  property  to  be  insured,  as  far  as  the 
same  are  known  to  the  applicant.  The  policy  states  the  insurance  to  be 
made  upon  the  faith  of  all  the  statements  and  answers  in  the  application 
for  this  insurance  being  true  at  this  date,  and  continuing  to  be  true  during 
the  life  of  this  policy.  The  first  statutory  condition  declares  that  if  any 
person  shall  misrepresent  or  omit  to  communicate  any  circumstance  which 
is  material  to  be  made  known  to  the  company  in  order  to  enable  them  to 
judge  of  the  risk  they  undertake,  such  insurance  shall  be  of  do  force  in 
respect  to  the  property  in  regard  to  which  the  misrepresentation  or 
omission  is  made  ;  and  there  is  an  addition  to  the  second  statutory  con- 
dition which  has  no  very  intimate  relation  to  the  subject  of  the  condition, 
and  which  reads  thus  ; — 'And  any  such  application,  or  any  survey,  plan 
or  description  of  the  property  to  be  insured  referred  to  herein,  shall  be 
considered  a  part  of  this  policy,  and  every  part  of  it  a  warranty  by  the 
assured,  but  this  company  will  not  dispute  the  correctness  of  any 
diagram  or  plan  prepared  by  its  agent  from  a  personal  inspection.'  Of 
all  these  provisions,  I  think  the  first  statutory  condition  is  the  only  one  on 
which  the  defendants  are  entitled  to  rely.  By  the  frame  of  that  condition 
the  Legislature  has  indicated  the  extent  to  which  it  was  deemed  just  and 
reasonable  that  a  misrepresentation  or  omission  should  affect  a  policy,  and 
has  confined  the  forfeiture  to  cases  where  the  circumstance  omitted  or 
misstated  is  material  to  be  made  known  to  the  company,  in  order  to 
enable  them  to  judge  of  the  risk  they  undertake,  or  is  to  the  prejudice  of 
the  company.  The  other  stipulations  which  I  have  quoted,  which  assume 
to  set  aside  this  limitation,  I  hold  to  be  conditions  which  it  is  not  just  or 
reasonable  for  the  company  to  exact. 

"  I  have  therefore  to  deal  with  this  matter  on  the  footing  of  a  mis- 
representation, and  not  a  warranty.  The  materiality  of  the  information 
is  beyond  question,  certainly  as  regards  the  coal  oil  shed,  and  also,  as  I 
think,  with  regard  to  the  other  buildings  within  100  feet.  I  do  not  think 
every  mistake  in  answering  a  question  should  be  held  to  be  material, 
merely  because  the  question  has  been  asked:  but  when  a  question  has  been 
directly  asked  by  the  company,  I  think  it  should  be  prima  facie  taken  to 
be  material,  as  the  company  may  reasonably  be  allowed  to  say  what  are 
the  facts  on  which  they  think  proper  to  base  their  judgment  of  the  risk 
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they  undertake  ;  and  I  see  nothing  unreasonable  in  their  asking  what 
buildings  are  within  ]00  feet,  nor  anything  in  the  nature  of  these 
omitted  buildings  to  make  it  unreasonable  to  complain  of  the  omission. 

"  The  plaintiff  therefore  endeavors  to  find  something  to  relieve  him 
from  his  forfeiture,  which  the  first  condition  would  make. 

"  One  thing  to  which  he  appeals,  is  the  second  additional  condition. 
The  consideration  of  it  has  caused  me  much  doubt  and  hesitation  from 
which  I  cannot  say  I  am  yet  free. 

"  The  plaintiff  objects  to  the  additional  condition  generally,  for  non- 
compliance with  the  Statute  (R.S.O.  ch.  162,)  in  the  matters  of  type  and 
ink.  If  that  objection  should  prevail,  the  policy  would  under  the  Statute 
be  subject,  as  against  the  insured,  to  the  Statutory  conditions  only.  No 
question  of  the  justice  or  reasonableness  of  the  added  conditions  would  be 
entertained  ;  and  probably  the  insured  could  avail  himself  of  them  where- 
ever  they  made  for  him.  I  cannot  say  that  these  do  not  comply  with 
the  Statute.  The  type  in  which  the  heading  and  statutory  notice  are 
printed  does  not  seem  to  me  open  to  the  charge  of  not  being  conspicuous  ; 
and  though  the  ink  is  less  easy  to  read  than  that  in  which  the  statutory 
conditions  are  printed,  being  a  lightish  blue,  while  the  other  is  good  black, 
it  is  nevertheless  ink  of  a  different  color. 

' '  The  added  conditions  are  to  be  '  in  force  so  far  as  by  the  Court  or 
Judge  they  shall  be  held  to  be  just  and  reasonable  to  be  exacted  by  the 
company.'  A  condition  held  not  to  be  just,  and  unreasonable  to  be 
exacted  by  the  company,  is  therefore  not  in  force  for  any  purpose. 

' '  The  plaintiff  does  not  specifically  attack  the  second  condition  as  un- 
just or  unreasonable.  He  on  the  contrary  desires  to  avail  himself  of  that 
part  of  it  which  declares  that  this  company  will  not  dispute  the  correct- 
ness of  any  diagram  or  plan  prepared  by  its  agent  from  a  personal  in- 
spection. But  he  has  objected  to  a  qualification  of  the  first  statutory 
condition  by  attaching  the  effect  of  a  warranty  to  the  statements  in  the 
application,  while  by  the  statutory  condition  a  mistake  or  omission  only 
vitiates  the  insurance  when  it  is  material  or  prejudicial ;  and  this  involves 
the  second  additional  condition  in  the  same  condemnation  with  the  note 
at  the  foot  of  the  application,  and  the  declaration  in  the  body  of  the  policy, 
so  far,  at  all  events  as  it  attempts  to  create  a  warranty,  if  we  regard  it 
as  a  condition  exacted  by  the  company. 

It  is  argued  for  the  plaintiff  that  the  latter  part  of  the  condition  having 
been  inserted  by  the  company  should  certainly  bind  the  company,  or  that 
it  is  not  exacted  by  the  company,  but  is  rather  a  concession  from  the 
company  to  the  insured,  and  that  it  should  stand  for  the  benefit  of  the 
insured. 

One  suggestion  which  I  ventured  to  make  in  May  v.  Standard  Ins.  Go. , 
5  App.  605,  609,  in  discussing  the  principles  on  which  additional  conditions 
or  variations  should  be  treated,  was  that  each  of  these  conditions,  design- 
ated by  a  separate  number,  should  be  taken  as  a  whole,  and  that  if  part 
was  unreasonable,  the  company  should  not  be  permitted  to  say  that  some 
part  should  stand.  That  rule  would  not  necessarily  hinder  a  policy- 
holder from  claiming  the  benefit  of  something  in  his  favour,  which  hap- 
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pened  to  form  one  out  of  several  matters  grouped  in  one  condition,  others 
of  which  he  resisted  as  unjust  and  unreasonable.    Therefore,  I  think  the 
plaintiff  might  well  object  to  the  part  of  a  condition  which  declared  that 
he  warranted  whatever  appeared  in  his  application,  and  at  the  same  time 
adhere  to  the  part  by  which  the  company  agreed  to  be  bound  by  what 
the  agent  put  down  on  the  diagram.    I  have  doubted,  however,  whether 
in  this  condition,  the  one  part  can  fairly  be  separated  from  the  other,  or 
whether    ordinary  rules   of   construction   would  not  require   me  to 
treat  the  reference  to  the  agent's  diagram  as  merely  intended  to  relax  the 
strict  effect  of  the  warranty  which  the  condition  aims  at  establishing,  and 
not  relieving  the  applicant  from  any  consequence  which,  under  the  first 
statutory  condition  would  attend  a  misrepresentation  or  omission.    If  the 
condition  had  stood  alone,  I  think  I  should  have  adopted  this  latter  view. 
I  am  not  fully  satisfied  that  I  ought  not  to  do  so — but  the  condition  does 
not  stand  alone  in  its  reference  to  the  agent's  diagram.  The  subject  is  again 
spoken  of  in  a  variation  of  the  twentieth  condition,  as  it  is  numbered  on 
these  policies,  but  of  the  twenty-first,  as  numbered  in  the  Revised  Statutes. 
This  variation  has  been  also  attacked  as  unreasonable,  but  reading  it  closely, 
it  may  I  think  be  sustained.    The  condition  as  varied  begins  thus  : — 
'  Any  officer  of  the  company,  or  the  agent  whose  name  is  countersigned 
to  this  policy,  or  his  duly  commissioned  successor,  if  he  assumes  on 
behalf  of  the  company  to  enter  into  any  written  agreement  relating  to 
any  matter  connected  with  this  insurance,  shall  be  deemed  prima  facie, 
to  be  the  agent  of  the  company  for  the  purpose.'     So  far,  there  can 
scarcely  be  said  to  be  any  variation,  as  the  alteration  of  the  wording  of 
the  original  seems  merely  to  apply  its  provisions  more  directly  to  the 
particular  contract.     The  rest  is  new,  and  is  as  follows  : — But  no  agent 
has  any  authority  to  bind  this  company  except  strictly  in  accordance 
with  the  terms,  conditions,  limitations,  requirements,  and  the  actual 
issue  of  this  policy.'     This  is  the  clause  to  which  objection  is  taken,  as 
being  inconsistent  with  the  earlier  part,  and  with  the  statutory  condition. 
I  do  not  perceive  any  inconsistency.    The  first  part  makes  a  written 
agreement  made  by  an  agent  respecting  this  insurance — that  is,  necessarily 
an  agreement  made  at  some  time  after  the  issue  of  the  policy — prima 
facie  evidence  of  the  agent's  authority.     The  latter  statement  merely 
notes  that  at  the  time  of  the  issue  of  the  policy,  no  agent  has  power  to 
say  the  contract  is  other  than  as  declared  by  the  policy  ;  which  may  be 
entirely  consistent  with  an  agent  being  afterwards  authorized  to  bind  the 
company  by  a  written  document.     Then  the  condition  proceeds  : — 'And 
in  case  any  agent  takes  part  in  the  preparation  of  the  application  for 
this  insurance,  he  shall,  with  the  exception  above  provided  for  in  case  of  a 
diagram  or  plan  be  regarded  in  that  work,  as  the  agent  of  the  applicant , 
and  neither  his  acts  in  so  doing,  nor  any  information  acquired  by  him 
shall  bind  this  company,  unless  transmitted  to  them  by  writing,  and 
by  them  approved. '     This  seems  to  recognize  the  agent  as  representing 
the  company  in  making  the  diagram  on  the  application  paper  and  the 
knowledge  of  the  agent  in  connection  with  that  particular  part  of  his 
duty  as  binding  upon  the  company.      It  is,  however,  only  in  the  case 
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above  provided  that  the  company  accept  the  responsibility  meaning  as  I 
apprehend,  when  the  agent  makes  the  diagram  from  a  personal  inspection 
as  provided  in  the  second  additional  condition.  This  is  not  limited  to 
the  question  of  warranty,  and  by  the  reference  to  the  second  condition,  it 
justifies  the  reading  of  the  stipulation  respecting  the  diagram  in  that 
condition  as  equally  general. 

' '  The  effect  then  of  these  provisions  I  take  to  be  that,  when  the  agent 
makes  a  diagram  from  personal  inspection,  the  company  agrees  to  receive 
from  him  all  necessary  information  on  the  matters  required  to  be  shewn 
by  the  diagram,  and  discharge  the  applicant  from  responsibility  as  to  those 
matters. 

"  This  commends  itself  to  me  as  a  fair  and  just  provision,  and  in  this 
respect,  as  well  as  in  several  others  which  could  easily  be  pointed  out,  the 
variations  and  additional  conditions  on  these  policies,  contrast  very 
favorably  with  those  of  some  other  companies  of  recent  date,  which  have 
occupied  the  attention  of  the  courts. 

"  But  was  this  diagram  made  from  a  personal  inspection  within  the 
meaning  of  the  conditions  ?  Is  it  necessary  that  the  agent  shall  be  shewn 
to  have  actually  surveyed  or  inspected  the  premises  for  the  purpose  of  the 
particular  application — or,  if  he  has  once  done  so,  say  for  the  purpose  of 
insuring  the  buildings,  and  in  a  week  afterwards  is  asked  to  insure  the 
contents,  can  he  be  said  to  make  the  diagram  for  the  latter  insurance  from 
a  personal  inspection  ?  I  take  it  that  a  negative  answer  to  this  is  im- 
possible. Or  suppose  he  had  actually  inspected  them  on  the  occasion  of  a 
sale  or  other  transaction  which  he  was  conducting,  unconnected  with  the 
insurance,  surely  a  diagram  made  from  the  knowledge  thus  acquired  for 
insurance  purposes,  would  be  held  to  be  prepared  from  a  personal  inspec- 
tion. I  understand  the  distinction  to  be  between  the  preparation  of  the 
diagram  from  information  given  by  the  applicant,  and  as  it  were  as  his 
amanuensis,  and  the  performance  of  the  same  work  strictly  as  agent,  and 
on  behalf  of  the  company.  The  application  is  supposed  to  be  made  with 
a  knowledge  of  all  the  conditions.  It  is  on  this  theory  that  such  a  con- 
dition as  this  twentieth  variation  is  insisted  on  which  declares  that  the 
agent,  in  filling  the  application,  is  agent  of  the  applicant,  although  no  such 
warning  is  given  when  the  application  is  being  prepared.  Therefore,  we 
must  suppose  the  applicant  to  be  aware  of  the  second  added  condition. 
He  may  give  the  agent  the  information  asked  for  by  the  diagram,  or  he 
may  leave  the  agent  to  obtain  it  for  himself.  In  the  latter  case,  knowing 
that  the  company  undertake  to  assume  as  correct  what  the  agent  shall 
report,  he  rests  content,  even  though  he  has  omitted  all  mention  of 
exposures  from  his  answers.  I  think  he  is  justified  in  so  doing.  I  think 
'  personal  inspection, '  must,  to  be  construed  with  anything  like  certainty 
for  the  protection  of  applicants,  be  understood  to  mean,  '  when  the  agent 
undertakes  to  prepare  the  diagram  from  data  procured  by  himself.'  In 
this  case,  the  agent  had  on  a  previous  occasion  inspected  the  premises, 
and  he  knew  of  the  exposures,  although  he  did  not  know  of  the  dangerous 
character  of  one  of  them.  From  his  knowledge  so  acquired,  he  prepared 
the  diagrams,  and  signed  them  as  agent,  signing  also  for  the  plaintiff  ;  and 
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lie  expressly  certified  that  he  had  made  a  personal  survey  of  the  risk. 
Had  the  plaintiff  signed  personally,  he  would  have  seen  that  the  agent 
was  sending  forward  the  diagram  prepared  by  him  without  aid  or  sug- 
gestion from  the  plaintiff — in  short  from  personal  inspection.  In  this 
respect,  the  facts  are  not  unlike  some  that  existed  in  Gouinloch  vs.  Manu- 
facturers Ins.  Co.,  43  U.  C.  R.  563. 

' '  This  view  entitles  the  plaintiff  to  recover.  As  I  have  already  remarked 
I  arrive  at  it  with  some  remaining  hesitation  ;  but  I  cannot  avoid  the 
feeling  that  while  the  plaintiff  and  the  defendants  are  in  the  position  of 
innocent  parties,  one  of  whom  has  to  suffer  by  the  fault  a  third,  and  while 
the  plaintiff  was  by  no  means  as  vigilant  as  a  man  of  his  experience 
should  have  been,  and  would  therefore  not  be  entitled  to  much  sympathy 
if  he  failed,  yet  the  defendants  in  appointing  their  agent  put  confidence 
in  him,  and  possibly  took  security  for  the  faithful  discharge  of  his  duties  ; 
and  they  had  notice  from  the  applications  themselves  that  the  whole 
business  had  been  done  by  the  hands  of  Lodge,  although  in  legal  effect 
he  acted  in  part  of  it  for  the  plaintiff ;  wherefore  it  may  after  all  be  not 
unjust  that  the  loss  should  fall  on  them. 

"  The  amounts  are  not  at  present  in  dispute— the  only  question  being 
whether  a  sum  of  $318.40  for  the  value  of  rags  contained  in  the  wooden 
building  can  properly  be  allowed. 

"The  application  for  the  policy  on  goods  described  the  contents  of  the 
brick  building  as  including  amongst  other  things,  rags  in  bales — and  then 
described  the  contents  of  the  wooden  building  as  '  composed  of  a  like 
stock,  together  with  stoves,  tin,  and  other  wares,  tin,  and  iron  pipe, 
extension  ladder  stored  thereon. '  In  writing  the  policy,  the  words  in 
italics  were  omitted.  It  read  '  in  stock  of  stoves,  tin,  and  other  wares, 
tin,  and  iron  pipe  and  extension  ladder. ' 

' '  Under  the  second  statutory  condition,  the  policy  must  be  taken  to  be 
intended  to  be  in  accordance  with  the  terms  of  the  application  ;  but  apart 
from  that,  I  think  the  words  '  other  wares, '  would  cover  rags,  or  any 
other  articles  of  ordinary  merchandize  stored  in  the  building.  There  is 
nothing  in  the  rule  of  ejusdem  generis  which  seems  to  prevent  that 
holding. 

"  Another  item  of  $135.70,  had  been  in  dispute.  It  had  been  disallowed 
at  the  former  trial  by  my  brother  Burton,  and  I  was  to  decide  if  necessary 
from  the  evidence  taken  before  him,  whether  the  goods  represented  by 
that  sum  were  covered  by  the  policy.  Counsel  for  the  plaintiff,  however,  on 
the  argument  before  me  did  not  insist  upon  the  claim,  and  I  am  satisfied 
from  what  I  understand  from  the  particulars,  that  it  was  properly  aban- 
doned. 

"  I  have  had  the  assistance  of  an  able  argument  by  counsel  on  both 
sides,  and  of  a  reference  to  a  considerable  number  of  cases  which  I  have 
examined,  but  which  I  have  not  thought  it  necessary  to  discuss. 

u  I  am  asked  to  give  interest  upon  the  amount  of  the  loss,  from  the 
time  when  the  loss  was  proved,  which  was  about  the  first  of  January, 
1880. 

Interest  may  be  given  in  the  nature  of  damages,  (C.  S.  U.  C.  ch.  43, 
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sec.  3, )  over  and  above  the  money  recoverable  on  the  policy,  but  I  do  not 
feel  inclined  to  give  it  in  this  case.  I  think  the  plaintiff  has  contributed 
to  whatever  damage  he  has  sustained  in  being  kept  out  of  his  money,  by 
his  carelessness  in  entrusting  the  whole  matter  to  Lodge,  in  place  of  seeing 
that  his  business  was  properly  done,  and  I  think  the  defence  has  been 
bona  fide,  and  upon  a  matter  which  was  a  fair  subject  of  controversy. 
' '  The  amounts  are, 

On  Buildings  $227.00 

And   50.00  $277.00 

AndonGroods    633.64 

Verdict  for   $910.64" 


In  Michaelmas  Term,  December  8,  1880,  A.  C.  Gait,  ob- 
tained a  rule  calling  upon  the  plaintiff  to  shew  cause  why 
the  verdict  rendered  should  not  be  set  aside  and  a  nonsuit 
or  verdict  be  entered  for  the  defendants,  or  why  a  new  trial 
should  not  be  granted,  upon  the  ground  that  the  misrepre- 
sentations and  omissions  to  communicate  in  the  pleas  men- 
tioned were  established  by  the  evidence  and  appear  on  the 
face  of  the  applications  for  insurance  ;  and  that  the  said 
applications  were  and  are  by  the  terms  of  the  policies 
made  the  basis  of  the  contracts  of  insurance,  it  being 
therein  agreed  that  it  was  upon  the  faith  of  all  the  state- 
ments and  answers  being  true  at  the  date  of  the  policies, 
and  continuing  to  be  true,  that  the  contracts  were  made  : 
that  the  said  statements  were  warranties  ;  but  whether 
warranties  or  not,  that  they  were,  as  were  also  the  omis- 
sions to  communicate,  material  to  be  made  known  to  the 
defendants  by  the  plaintiff  to  enable  the  defendants  to 
judge  of  the  risk  they  might  undertake :  that  the  learned 
Judge  erred  in  holding  that,  although  the  witness  Lodge 
was  the  agent  of  the  plaintiff  and  not  of  the  defendants 
in  negociating  and  effecting  the  insurance,  that  the  plain- 
tiff was  not  bound  by  the  false  statements  and  omissions 
to  communicate  material  information,  as  appears  by  the 
said  applications  and  other  evidence  adduced  ;  and  also  in 
holding  that,  according  to  the  true  interpretation  of  the 
conditions  endorsed  on  the  policies,  the  defendants  were 
and  are  upon  the  evidence  bound  by  the  diagram  and  plan 
upon  the  applications,  and  are  not  at  liberty  to  set  up  as  a 
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defence  the  other  statements  and  material  omissions  in  the 
applications,  which  appear  to  be  at  variance  with  it ;  and 
also  in  holding  that  the  plaintiff  is  entitled  to  the  item  of 
$318  for  certain  bales  of  rags  alleged  to  have  been  de- 
stroyed by  fire,  which  were  mentioned  in  the  application, 
but  not  in  the  policy,  upon  the  ground  that  if  the  plaintiff 
is  not  bound  by  the  applications,  neither  is  he  entitled  to 
the  benefit  of  the  second  statutory  condition  respecting 
policies  issued  after  application  ;  and  also  in  holding  that 
the  plaintiff  was  and  is  entitled  to  the  benefit  of  the  con- 
ditions in  which  the  company,  under  certain  circumstances, 
agree  to  be  bound  by  a  diagram  or  plan  when  made  by 
their  agent  after  a  personal  survey  or  inspection  of  the 
property  to  be  insured,  upon  the  ground  that  the  witness 
Lodge  does  not  pretend  and  is  not  shown  to  have  made 
the  diagram  or  plan  after  a  personal  survey  or  inspection  ; 
and  in  holding  that  the  plaintiff  is  entitled  to  recover  upon 
the  policies,  which  are  in  the  body  thereof  expressed  to  be 
issued  upon  the  faith  of  certain  applications,  when  the 
plaintiff  himself  repudiates  ever  having  made  an  applica- 
tion, and  thus  suffered  the  defendants  to  be  misled  as  to  a 
most  material  circumstance. 

In  this  term,  February  15, 1881,  Bethune,  Q.C.,  and  Dixon, 
(of  Lindsay)  shewed  cause.  The  variation  of  the  second 
statutory  condition  cannot  make  the  application,  &c,  a  war- 
ranty, because  by  the  first  statutory  condition  such  matters 
are  matter  of  representation  only  to  be  given  effect  to  only 
according  to  their  materiality ;  and  it  would  be  unjust  to 
convert  a  representation  into  a  warranty.  The  statement, 
too,  at  the  foot  of  the  application,  that  the  applicant  war- 
rants all  in  the  application  to  be  true,  is  not  binding  other- 
wise than  as  a  representation.  And  the  company  had  no 
power  to  insert  in  the  body  of  the  policy  that  it  was  issued 
"upon  the  faith  of  all  the  statements  and  answers  in  the 
application  for  this  insurance  being  true,  and  continuing 
to  be  true  during  the  life  of  this  policy."  That  statement, 
if  intended  to  be  relied  upon,  should  have  been  endorsed 
as  a  variation.  As  to  the  variation  or  addition  to  the  second 
80 — VOL.  XXXI  CP. 
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statutory  condition,  the  plaintiff  may  reject  the  first  part  of 
the  addition  making  the  statements  in  the  application  a  war- 
ranty, and  yet  take  advantage  of  the  latter  part  of  it,  by 
which  the  company  declare  they  will  not  dispute  any  plan 
prepared  by  their  own  agent  upon  a  personal  inspection. 
As  a  fact,  the  plaintiff  knew  nothing  of  what  was  in  the 
application,  or  that  there  was  a  diagram,  and  never  saw 
either  of  them.  Lodge,  the  company's  agent,  drew  both 
and  signed  the  plaintiff's  name  to  the  application.  The 
agent's  declaration  in  his  application  returned  to  the  com- 
pany, that  he  had  made  a  personal  inspection  of  the  pre- 
mises, is  binding  on  the  company,  and  whether  it  be  correct 
or  not,  but  in  fact  the  agent  did,  from  the  evidence,  make 
what  was  equivalent  to  a  personal  inspection  for  this  very 
insurance.  The  agent's  countersigning  the  policy  must 
have  some  weight,  and  the  company  should  still  less  be 
entitled  to  dispute  by  reason  of  that  some  of  the  matters 
they  are  now  disputing.  The  claim  for  the  $318  for  rags  in 
the  frame  building  cannot  be  disputed,  because  they  were 
included  in  the  application,  and  the  second  statutory  con- 
dition declares  the  application  shall  govern  in  such  a  case 
as  against  the  policy,  unless  the  company  point  out  in 
writing  the  particulars  wherein  they  differ,  and  that  was 
never  done ;  and  besides,  the  policy  and  the  expression 
other  wares  contained  in  it  really  cover,  as  was  found  by 
the  learned  Judge,  the  rags  in  question.  The  company 
never  complained  of  more  than  the  coal  oil  shed,  as  Mr. 
McCord's  letter  of  the  5th  of  March,  1880,  shews  that  was 
all  that  was  complained  of,  and  they  should  not  now  be 
allowed  to  set  up  any  defence  in  respect  of  these  other 
buildings.  The  like  questions  arise  upon  the  demurrer 
as  upon  the  issue  in  fact. 

McCarthy,  Q.  C,  and  A.  C.  Gait,  contra.  Mr.  McCord's 
letter  was  written,  according  to  the  evidence,  without 
any  knowledge  by  him  of  the  other  buildings  being 
within  the  prescribed  distance,  or  at  any  rate,  without 
any  recollection  of  them,  so  it  can  have  no  such  effect 
as  it  is  attempted  to  give  to  it.    The  company  had  the 
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right  to  require  the  diagram  from  their  agent,  and  the 
written  declaration  as  weli  respecting  the  condition  of  the 
property  about  the  insured  premises  from  the  applicant. 
That  the  company  have  said  they  will  not  dispute  their 
agent's  plan  if  made  upon  a  personal  inspection  by  him,  is 
no  reason  why  they  should  not  dispute  the  written  state- 
ment of  the  applicant  upon  the  same  matters  if  it  be 
untrue.  It  cannot  be  unjust  of  the  company  to  shew  to 
be  untrue  that  which  the  applicant  has  declared  to  be 
true ;  nor  can  it  be  unjust  to  ask  him  to  pledge  his  word 
to  the  truth  of  that  which  he  has  stated  in  writing.  When 
the  policy  declares  it  is  issued  upon  the  faith  of  the  appli- 
cation being  true,  it  is  stating  no  more  than  the  necessary 
meaning  of  the  application  itself,  for  that  which  it  states 
is  stated  as  being  true.  The  coal  oil  shed  and  the  other 
adjacent  buildings  within  the  100  feet,  were  matters  mate- 
rial to  be  known  by  the  company,  so  that  whether  the 
statement  with  regard  to  them  is  to  be  treated  as  a  repre- 
sentation only,  or  as  a  warranty,  is  of  no  importance  in 
this  suit.  The  plaintiff  cannot  get  rid  of  the  consequences 
of  his  misrepresentation  in  writing,  by  saying  the  com- 
pany agreed  not  to  dispute  their  agent's  diagram,  although 
ti  shews  just  what  the  plaintiff's  statement  declares. 
Besides,  the  diagram  is  not  to  be  disputed  only  in  the  event 
of  the  agent  making  a  personal  inspection.  In  this  case 
he  did  not  do  so.  It  was  not  pretended  he  did  so  as  a 
fact.  And  if  he  acquired  his  knowledge  of  the  premises 
while  he  was  an  agent  of  another  company,  the  knowledge 
he  so  acquired  for  it  is  not  the  knowledge  of,  nor  knowl- 
edge brought  by  him  to  this  company  :  Evans  on  Princi- 
pal and  Agent,  169.  The  addition  to  the  second  statutory 
condition  must  be  taken  in  full  or  be  rejected  altogether. 
If  it  cannot  be  or  is  not  to  be  taken  just  as  it  is  because  part 
of  it  is  against  the  plaintiff,  he  cannot  cut  that  part  off  and 
take  the  benefit  of  the  part  which  is  in  his  favour.  The 
agent  countersigning  the  policy  cannot  affect  the  plaintiff. 
It  may  be  required  for  some  purpose  or  other  of  the  com- 
pany.   The  issues  in  law  and  fact  are  so  connected  together 
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that  the  argument  of  either  set  of  issues  is  an  argument 
of  both  of  them. 

March  113  1881.  Wilson,  C.  J.— The  opinion  of  the 
learned  Judge  who  tried  the  cause  has  been,  we  need 
scarcely  say,  fully  and  carefully  prepared,  and  it  has  been 
of  great  value  to  us  in  forming  our  opinion  upon  the  case. 

Before  expressing  our  own  views,  we  are  bound  to  say 
the  pleadings  are  unnecessarily  long  ;  the  declaration  con- 
tains every  condition  and  variation.  The  pleas  are  repeated 
verbatim  to  each  of  the  two  counts ;  the  replications  to 
each  set  of  pleas,  and  the  demurrers  to  each  separate  repli- 
cation. Such  pleadings  are  only  a  hindrance  to  the  cause, 
for  out  of  all  this  pleading  but  very  few  issues  have  been 
raised. 

The  learned  Judge  has  found  as  facts  :  1.  That  the  appli- 
cations were  filled  up  by  Lodge,  the  defendants'  agent,  for 
the  plaintiff  and  as  his  agent ;  2.  That  the  statements  in 
the  applications  that  the  insured  buildings  were  isolated  at 
the  north — that  is,  that  no  other  buildings  or  erections 
were  within  100  feet  of  the  insured  buildings  at  the  north, 
— and  that  the  only  building  to  the  west  of  the  insured 
buildings  was  a  brick  hardware  store,  were  misrepresenta- 
tions which,  under  the  first  statutory  condition,  made  the 
insurance  of  no  force  or  effect. 

We  agree  in  these  findings. 

The  other  findings  of  the  learned  Judge  require  some 
consideration. 

His  opinion  that  the  addition  to  the  second  statutory 
condition  making  the  application,  &c,  a  warranty,  could 
not  be  sustained  as  against  the  first  statutory  condition, 
which  made  it  only  a  representation,  we  do  not  differ 
from. 

It  would  be  unreasonable  to  make  the  entire  application, 
as  is  done  here,  a  warranty  ;  but  whether  it  might  not  be 
done  in  some  cases  and  in  a  more  limited  form,  we  need 
not  enquire.  There  may  be  some  circumstances  perhaps 
in  which  it  might  not  be  unreasonable  to  require  the  appli- 
cant's warranty. 
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The  learned  Judge  was  of  opinion  the  plaintiff  did  not 
know  of  the  coal  oil  shed  being  built  as  a  lean-to  against 
his  insured  wooden  building. 

We  think  it  is  impossible  the  plaintiff  could  not  have 
known  of  it,  when,  as  Mr.  Evans  said,  and  the  plaintiff 
also,  it  could  be  seen  from  Cabinet  street,  as  well  as  from 
his  own  windows,  if  he  looked  in  that  direction ;  and  it 
had  been  built  for  five  years  before  the  fire,  and  was  in  use 
by  two  of  his  neighbours  all  the  time.  There  is  no  evi- 
dence which  shews  he  knew  how  it  was  used.  He  denies 
that  he  knew  until  after  the  fire  that  coal  oil  was  stored  in 
it.  We  cannot  be  very  sure  of  that,  taking  his  evidence 
generally. 

The  learned  Judge  was  of  opinion  there  had  been  what 
was  equivalent  to  a  personal  inspection  of  the  premises 
by  the  company's  agent. 

It  is  quite  certain  that  for  this  insurance,  Lodge  made 
no  inspection  oE  any  kind.  He  says  so.  He  says  :  "  I 
think  I  had  done  so  about  six  months  before  for  the 
previous  company.  When  I  was  agent  for  another  com- 
pany I  made  an  examination.  I  took  it  for  granted 
they  were  the  same.  As  a  matter  of  fact  at  the  time 
I  effected  this  insurance,  I  did  not  go  outside  the  north 
buildings  at  all.  *  *  *  I  knew  the  premises  as  well 
as  my  own  back  yard.  I  do  not  think  there  were  any 
buildings  there  I  did  not  know  about."  And  he  gave 
his  reasons  why  he  did  not  make  this  inspection :  first, 
because  he  thought  these  adjacent  buildings  did  not  in- 
crease the  risk ;  and  second,  because  he  knew  they  were 
all  upon  Goad's  plan  of  the  town,  which  the  defendants 
company  had. 

It  is  difficult  to  place  much  reliance  upon  this  witness's 
testimony.  For  if  he  omitted  all  mention  of  the  buildings 
to  the  north  because  he  thought  they  did  not  increase  the 
risk  why  did  he  tell  and  certify  in  writing  to  an  untruth,  by 
describing  the  building  at  the  north  as  isolated ;  that  is 
as  being  distant  from  any  other  buildings  100  feet  ?  If 
that  were  his  reason,  why  did  he  give  the  eastern  and 
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western  exposures  ?  It  happened  that  the  buildings  oir 
these  sides  were  of  brick  while  at  the  north  there  were 
five  buildings,  four  of  them  of  wood  and  one  of  brick  ;  the 
brick  being  a  carriage  shop,  and  one  of  the  wooden 
buildings  being  a  part  of  the  same  carriage  shop,  and 
another  of  the  wooden  buildings  being  a  waggon  and 
paint  shop,  If  that  were  his  reason,  why  did  he  go 
across  the  public  street  to  the  south  68  feet  and  describe 
the  St.  Lawrence  brick  hotel  there  ?  His  other  reason 
was  the  buildings  were  on  Goad's  plan,  which  the  com- 
pany had.  But  that  cannot  be  a  reason  for  certifying  to 
an  untruth,  that  he  had  made  a  personal  inspection  ;  nor  is 
it  a  reason  when  he  gives  some  of  the  buildings  and 
omits  others.  Then  upon  the  west  he  omitted  the  wooden 
privy,  6  x  20,  and  the  coal  oil  shed,  said  to  have  been 
about  12  x  12,  and  seven  or  eight  feet  high.  The  privy  he 
thought  of  no  importance  at  all ;  and  the  coal  oil  shed 
he  thought  was  a  privy.  That  is  just  the  consequence  of 
not  making  a  personal  inspection.  He  would  have  found 
out,  as  he  should  have  found  out,  all  about  these  two  build- 
ings, if  he  had  done  just  what  he  declared  he  did  do.  But 
as  it  was,  he  said :  "  I  had  not  the  slightest  idea  coal  oil 
was  sometimes  kept  in  the  little  building  ;"  and  he  further 
said :  "  I  am  not  sure  that  building  was  there  on  the 
occasion  of  my  being  there  six  months  before." 

It  seems  to  me  very  difficult  to  say  that  the  agent  had 
made  what  can  be  equivalent  to  a  personal  inspection. 

The  words  of  the  condition  are,  "  But  this  company  will 
not  dispute  the  correctness  of  any  diagram  or  plan  prepared 
by  its  agent  from  a  personal  inspection." 

These  words  cannot  mean  that  the  agent  may  make  a 
personal  inspection,  and  then  draw  any  kind  of  plan  of  the 
place  he  likes.  It  must  mean  that  his  plan,  which  is  to  be 
from  a  personal  inspection,  shall  represent  truly  that 
which  he  has  seen. 

If  a  powder  mill  were  adjoining  the  applicant's  pre- 
mises, it  would  not  do  to  put  a  church  upon  the  plan  in  its 
place,  or  to  leave  out  a  saw-mill  and  piles  of  lumber  which. 
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were  adjoining,  and  to  mark  the  space  they  occupied  as 
vacant.  That  might  be  a  good  fancy  plan,  but,  as  such,  it 
would  not  be  a  plan  prepared  from  personal  inspection. 

It  is  not  required  the  agent's  plan  should  be  as  accurate 
as  a  photographic  sketch.  Mistakes,  which  the  most  care- 
ful may  commit,  would  have  to  be  allowed  for,  and  would 
be  at  the  risk  of  and  binding  on  the  company  if  made. 
But  there  is  a  difference  between  a  false  and  misleading 
sketch  of  the  kind  made  here,  and  a  mere  inadvertent 
mistake  made  in  a  plan  prepared  from  personal  inspection. 

The  learned  Judge  has  discussed  the  question  very  fully 
what,  in  his  opinion,  would  be  a  personal  inspection ; 
but  he  has  not  very  plainly  touched  upon  the  more  impor- 
tant point — granting  the  personal  inspection — was  the  plan 
preparedj  from  it  ? 

It  does  not  seem  to  us  that  it  can  be  properly  said  to 
have  been  so  prepared. 

There  can  be  no  positive  rule  laid  down  how  near  to  the 
time  of  taking  an  application  the  agent  should  have  exam- 
ined the  premises  so  as  to  constitute  a  personal  inspection 
of  them  for  the  purpose  of  the  application  :  nor  for  how  far 
back  his  former  examination  should  still  be  presumed  to 
be  an  inspection  with  respect  to  a  subsequent  application. 

If  a  person  were  to  leave  his  gun  unloaded,  and  he  came 
back  in  fifteen  minutes  after,  and  in  a  joke  presented  the 
gun  at  some  one  and  pulled  the  trigger  and  killed  him,  I 
presume  he  would  be  guilty  of  manslaughter,  because  he 
had  not  tried  whether  the  gun  was  loaded  or  not  before 
firing  it,  although  he  had  only  been  away  from  it  fifteen 
minutes,  and  it  was  not  loaded  when  he  left  it. 

If  the  owner  of  property  who  had  seen  it  a  week  before, 
at  which  time  no  offensive  trade  was  carried  on  within  100 
feet  of  it,  were  to  write  to  an  applicant  for  purchase  that 
no  such  trade  was  carried  on  within  that  distance  of  it,  the 
applicant  having  made  that  the  condition  of  his  purchase, 
the  owner  could  not  enforce  the  purchase,  if  within  that 
week,  and  unknown  to  him,  some  noxious  trade  had  been 
begun  within  the  prescribed  limits. 
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What  this  company  wanted  to  be  informed  of  was,  what 
at  the  time  of  the  application  made  were  the  "  external 
exposures"  of  this  building.  It  is  no  answer  to  them  that 
the  property  is  described  to  them,  not  as  it  is  at  the  time 
of  the  application,  but  as  it  was  six  months  before  then. 

The  agent  might  have  examined  the  property  carefully 
before,  and  might,  as  he  thought,  have  got  all  the  informa- 
tion which  was  then  required,  but  he  might  have  over- 
looked something,  and  another  examination  might  have 
discovered  it  to  him. 

In  this  case,  the  agent  says  he  cannot  say  whether  the 
coal  oil  shed  was  there  or  not  at  his  examination  six  or 
seven  months  before  this  application  was  made.  If  he  had 
gone  again  when  he  took  this  risk,  that  which  he  did  not 
know  before  he  might  have  discovered  in  time  to  save  all 
this  trouble  and  expense. 

I  am  doubtful  if  the  agent  did  make  the  earlier  exami- 
nation he  spoke  of.  It  would  have  been  more  satisfactory 
if  we  could  have  had  some  better  evidence  of  what  he  did 
then.  But  whatever  he  did  then,  he  certainly  made  no 
inspection  at  the  time  now  in  question  ;  and  there  is  noth- 
ing he  is  shewn  to  have  done  by  way  of  an  inspection 
which  was  in  any  way  a  fair  performance  of  his  duty,  or 
at  all  equivalent  to  a  personal  inspection  properly  refer- 
able to  this  risk. 

The  learned  Judge  was  of  opinion,  rather  against  the 
plaintiff,  that  he  had  the  right  to  split  the  variation  to 
the  second  condition  by  disclaiming  the  part  of  it  making 
the  application,  &c,  a  warranty,  and  take  the  benefit  of 
that  part  of  it  which  makes  the  plan  of  the  agent  made 
upon  personal  inspection  binding  upon  the  company.  But 
he  thought  the  effect  of  the  reference  in  the  variation  to 
the  twentieth  condition  to  the  plan  mentioned  in  the  varied 
second  condition  by  the  words  :  "  with  the  exception  above 
provided  for  in  case  of  a  diagram  or  plan,"  was  to  extend 
the  operation  of  the  plan  beyond  any  connection  which  it 
at  first  had  with  the  warrant}^,  and  to  justify  "  reading  the 
stipulation  respecting  the  diagram  in  that  condition  as 


QUINLAN  V.  UNION  FIRE  INS.  CO, 


641 


equally  general.  The  effect  of  these  provisions  I  take  to 
be,  that  when  the  agent  makes  a  diagram  from  personal 
inspection  the  company  agree  to  receive  from  him  all 
necessary  information  on  the  matters  required  to  be  shewn 
by  the  diagram,  and  discharge  the  applicant  from  respon- 
bility  as  to  those  matters." 

Taking  the  variation  to  the  second  condition  by  itself,  it 
reads  thus :  "  The  application,  &c,  shall  be  a  warranty,  but 
the  company  will  not  dispute  it's  agent's  diagram  prepared 
from  personal  inspection."  Can  the  one  part  be  separated 
from  the  other  so  that  one  part  may  be  rejected  and  the 
other  stand  good  ?  The  general  rule  as  to  contracts  is,  that 
when  they  depend  on  the  same  consideration,  or  are  entire, 
they  are  not  divisible.  The  whole  of  this  variation  seems 
one  single  proposition.  The  application,  &c,  shall  be  a 
warranty,  but  the  diagram  shall  not ;  that  is,  you,  the  in- 
sured, shall  not  dispute  your  application,  and  we,  the 
insurers,  shall  not  dispute  the  diagram.  If  it  had  been, 
the  application  should  be  a  warranty,  excepting  as  to  the 
diagram  upon  it,  it  would  then  have  been  more  plainly  a 
single  indivisible  proposal  or  contract.  And  there  is  no 
difference  between  the  word  excepting  and  the  word  but, 
which  is  the  word  used  in  the  variation, 

In  Duke  of  St.  Albans  v.  Ellis,  16  East  352,  the  cove- 
nant was  that  the  lessee  would  cultivate,  &c,  the  demised 
premises,  "  except  the  rabbit  warren  and  sheep  walk,"  in 
a  due  course  of  husbandry  ;  and  it  was  held  that  covenant 
was  sustainable  for  ploughing  the  rabbit  warren  and  sheep 
walk,  because  it  could  be  collected  that  the  thing  should 
not  be  done. 

Lord  Ellenborough  said,  at  p.  355  :  "  Considering  the 
words  '  except  the  rabbit  warren  and  sheep  walk,'  in  this 
place,  as  tantamount  to  the  words  1  but  not  the  rabbit  war- 
ren and  sheep  walk,'  would  have  imported  more  directly 
perhaps  a  negative  of  ploughing  the  rabbit  warren  and 
sheep  walk." 

I  am  of  opinion,  therefore,  that  if  the  variation  of  the 
second  condition  be  rejected  in  part  it  must  be  rejected 
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altogether,  for  it  forms  but  one  proposition  or  contract, 
and  the  one  part  is  dependent  upon  the  other.  That  being 
the  case,  there  is  nothing  in  the  mere  reference  in  the 
variation  of  the  twentieth  condition  to  the  diagram,  "  above 
provided  for"  in  the  variation  of  the  second  condition, 
which  can  give  it  vitality  independent  of  the  rest  of  that 
clause. 

It  appears  to  me  upon  the  whole  that,  as  the  plaintiff 
repudiates  the  variation  so  far  as  it  makes  the  application 
a  warranty,  he  has  repudiated  the  whole,  for  he  must,  as  it 
is  worded  and  connected  together,  take  the  whole  of  it  or 
none  of  it ;  and  either  course  is  equally  fatal  to  him. 

I  might  have  stopped  the  further  consideration  of  the 
case,  upon  determining  that  the  plan  was  not  prepared 
from  a  personal  inspection,  and  that  a  personal  inspection, 
or  an  equivalent  for  it,  was  not  made ;  but  as  the  learned 
Judge  treated  of  the  divisibility  of  the  varied  condition, 
as  he  had  to  do  from  the  opinion  he  formed  of  it,  I  have 
thought  it  better  to  review  that  part  of  the  case  as  well  ; 
and  to  review  also  the  remaining  part  of  it,  which  refers  to 
the  effect  which  the  diagram  should  have  upon  the  verdict 
if  it  can  in  any  way  be  considered  to  be  binding  on  the 
company. 

I  shall,  therefore,  consider  it  as  if  every  other  part  of 
the  case  had  been  determined  upon  the  basis  on  which  Mr. 
Justice  Patterson  determined  it. 

The  learned  Judge  was,  with  some  doubt,  of  opinion 
that  it  over-ruled  the  declaration  of  the  plaintiff  respect- 
ing the  external  exposures  contained  in  the  application, 
which  was  in  words  just  what  the  diagram  was  by  the 
sketch ;  that  is,  that  although  the  declaration  was  not  in 
fact  true,  the  defendants  were  not  at  liberty  to  deny  its 
truth,  because  they  had  bound  themselves  not  to  dispute 
the  diagram,  which  agreed  in  every  particular  with  the 
declaration. 

In  treating  of  this  part,  I  am  assuming  of  course  for 
the  purpose  that  the  part  of  the  declaration  to  the  second 
condition  which  relates  to  the  diagram  is  in  force ;  but 
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from  what  has  been  said  before,  we  are  of  opinion  it  is  not, 
and  as  a  consequence  that  the  diagram  can  be  disputed. 

The  plaintiff,  with  regard  to  this  part  of  the  case, 
says,  if  the  defendants  are  allowed  to  dispute  his  de- 
claration, they  are  in  effect  disputing  the  diagram  which 
they  agreed  not  to  dispute.  The  defendants  say  they 
required  not  only  the  diagram  of  their  own  agent  to  be 
sent  in,  but  the  declaration  of  the  plaintiff  as  well ;  and 
although  they  agreed  not  to  dispute  the  diagram,  they 
never  agreed  to  admit  the  plaintiff's  declaration,  even  if 
the  declaration  and  diagram  happened  to  correspond  in 
every  respect. 

The  learned  Judge  has  taken  the  view  in  favour  of  the 
plaintiff,  and  has  excluded  the  defendants  from  disputing 
the  declaration,  because  it  is  in  a  roundabout  way  disput- 
ing the  diagram,  which  agrees  with  the  application  ;  and 
that  the  defendants  engaged  not  to  do. 

It  is  a  point  by  no  means  free  from  doubt. 

If  the  defendants  disputed  something  not  covered  by 
the  diagram,  they  could  not,  of  course,  be  excluded  from 
doing  so.  They  have  not  pleaded  fraud  on  the  part  of 
their  agent  in  preparing  the  diagram,  and  on  the  part  of 
the  same  person  as  the  plaintiff's  agent  in  preparing  for 
him  the  application  in  the  manner  objected  to,  as  perhaps 
they  might  have  done. 

It  is  true  the  defendants  agreed  not  to  dispute  the  plan, 
and  that  they  are  in  effect  doing  so  by  disputing  the  plain- 
tiff's answer  as  to  the  external  exposures ;  but  they  are 
not  nevertheless  disputing  the  plan.  The  plaintiff  is  using 
this  argument  substantially  as  an  estoppel. 

Now,  there  can  be  no  estoppel  when  one  estoppel  is  met 
by  another.  If  the  defendants  are  to  be  precluded  from 
disputing  this  plan,  the  plaintiff  should  be  bound  by  any 
misrepresentation  he  makes  affecting  materially  the  risk. 

The  defendants  say,  we  have  both  the  plan  and  the  declara- 
tion, and  are  as  much  at  liberty  to  hold  you  to  your  repre- 
sentation as  you  have  to  hold  us  to  the  plan  ;  and  so  it  is, 
but  that  is  not  an  estoppel.    If  the  plaintiff  had  certified 
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under  his  own  hand  the  plan  to  be  true,  or  had  written  a 
letter  and  sent  it  in  with  the  application  as  part  of  it,  de- 
claring the  plan  to  be  true,  why  should  not  he  be  held 
to  his  certificate  or  letter,  as  well  as  the  defendants  to  their 
part  of  the  agreement  about  the  plan  ?  The  two  acts 
were  required,  a  plan  by  the  agent,  and  a  declaration  by 
the  plaintiff.  If  the  defendants  were  not  to  dispute  either 
of  these  acts,  why  was  it  not  so  said  ? 

In  truth,  all  that  the  defendants  have  said  and  done  is 
this,  there  is  a  part  of  this  application,  the  act  and  work 
of  our  own  agent ;  we  shall  not  impute  his  act  or  work  to 
you,  that  will  be  a  special  matter  between  him  and  our- 
selves. We  shall  hold  you  responsible  only  for  your  own 
particular  part  of  the  application,  and  for  that  only  ;  but 
we  shall  hold  you  to  it  in  every  particular.  And  I  think 
they  are  right  in  saying  so,  and  can  do  so  notwithstanding 
they  are  at  the  same  time  incidentally  disputing  the  plan. 

In  the  issues,  too,  raised  by  several  of  the  replications, 
the  plaintiff  has  expressly  raised  this  matter  for  enquiry, 
and  having  done  so,  the  full  facts  may  be  gone  into  :  Wil- 
son v.  Butler,  4  Bing.  N.  C.  748. 

The  result  is  : 

1.  The  plaintiff  by  his  agent  filled  up  the  applications. 

2.  The  plaimtiff's  answer  to  question  number  seven,  as 
to  "  exposures,"  was  and  is  a  misrepresentation  and  omis- 
sion of  facts,  which  were  material  for  the  defendants  to 
know,  to  enable  them  to  judge  of  the  risk  they  were 
undertaking ;  and  the  policy  thereby  became  of  no 
force  in  respect  of  the  property  in  regard  to  which  the 
misrepresentation  and  omissions  were  made. 

3.  The  addition  to  the  second  condition  is  unjust  and 
unreasonable  in  this  particular  case. 

4.  The  defendant's  agent  made  no  personal  inspection 
of  the  insured  premises. 

5.  The  defendant's  agent  did  not  prepare  a  plan  of  the 
insured  premises  from  personal  inspection. 

6.  The  variation  of  the  second  condition  being  an  entire 
proposition,  or  part  of  the  contract,  if^avoided  in  part  is 
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avoided  altogether ;  and  the  part  of  it  relating  to  the 
warranty  failing,  the  part  of  it  relating  to  the  defendants 
not  disputing  the  diagram  fails  also,  as  dependent  upon 
the  precedent  part. 

7.  As  a  mere  fact,  and  independently  of  anything  we 
have  already  decided,  and  subject  of  course  to  what  we 
have  decided,  we  are  of  opinion  the  defendants  are  at 
liberty  to  dispute  the  truth  of  the  plaintiff's  answer  to 
question  number  seven  as  to  "  exposures,"  notwithstanding 
their  agreement  not  to  dispute  their  agent's  diagram,  be- 
cause by  disputing  the  answer  they  are  not,  in  fact,  dis- 
puting the  diagram,  as  we  have  before  explained  ;  and  if 
it  be  so,  there  is  no  estoppel  in  the  case. 

8.  As  to  the  sum  of  $318,  we  are  inclined  to  agree  with 
the  learned  Judge  in  his  finding  as  to  it,  but  it  is  of  no 
importance. 

The  issues  will  be  disposed  of  as  follows  : 
On  1st  plea,  for  plaintiff;  on  2nd  for  plaintiff;  on  3rd 
for  plaintiff ;  on  4th  for  defendants  ;  on  5th  for  defen- 
dants;  on  6th  for  plaintiff,  because  of  allegations  of 
warranty ;  on  7th  for  plaintiff,  do.  ;  on  8th  for  plaintiff, 
as  to  value  of  frame  building  ;  on  9th  for  plaintiff,  do. ; 
on  10th  for  plaintiff,  do. ;  on  11th  for  plaintiff,  do.  On  the 
12th  to  the  18th  pleas  which  are  pleaded  to  the  2nd  count, 
they  can  be  disposed  of  on  the  above  finding.  On  the  2nd 
replication,  called  the  2nd  replication  to  the  4th  plea,  for 
the  defendants  ;  on  the  3rd  replication,  called  the  2nd  repli- 
cation to  the  5th  plea,  for  the  defendants;  on  the  4th  replica- 
tion called  the  2nd  replication  to  the  6th  plea,  for  defend- 
ants ;  on  the  5th  replication,  called  the  2nd  replication  to 
the  7th  plea,  for  defendants  ;  on  the  6th  replication,  called 
the  further  replication  to  the  6th  and  7th  pleas,  for  defend- 
ants ;  on  the  7th  replication,  called  a  further  replication  to 
the  6th  and  7th  pleas,  for  the  defendants  ;  on  the  8th  re- 
plication, called  a  further  replication  to  the  6th  and  7th 
pleas,  for  defendants.  On  the  9th  to  the  15th  replications, 
which  are  pleaded  to  the  pleas  to  the  2nd  count,  the  verdict 
can  be  entered  according  to  the  above  findings  to  the  issues 
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to  the  first  count.  The  findings  upon  the  14  replications 
demurred  to  can  be  also  entered  according  to  the  judgment 
we  have  pronounced.  The  rule  will  be  absolute  to  enter 
the  verdict  for  the  defendants,  on  the  issues  of  law  and  fact 
we  have  before  referred  to. 

If  there  is  any  difficulty  to  doing  so,  the  Master,  in 
presence  of  the  parties,  will  settle  them,  and  if  necessary 
reference  can  be  made  to  a  Judge. 

Osler,  J. — I  agree  in  the  result.  I  think  that  the  per- 
sonal inspection,  which  the  company  stipulate  for,  and  the 
plan  or  diagram  prepared  from  which  they  agree  to  accept, 
must  be  a  personal  inspection  made  for  the  purpose  of  the 
insurance.  If  a  knowledge  of  the  premises  derived  from 
an  inspection  made  on  a  former  occasion  for  some  other 
purpose,  or  on  taking  a  previous  application,  or  acquired 
perhaps  by  casually  passing  the  premises,  or  when  he  was 
not  the  company's  agent,  is  to  be  treated  as  a  personal  in- 
spection, the  company  are  deprived  of  the  only  safeguard 
they  stipulated  for  when  they  said  to  the  insured,  that  they 
would  accept  the  diagram  prepared  by  their  agent.  Many 
things  may  happen  in  a  very  short  interval  of  time  which 
would  alter  the  whole  complexion  of  the  risk.  A  build- 
ing which  at  one  time  may,  from  its  size,  situation,  or  pur- 
pose, be  wholly  immaterial  to  the  risk  may,  at  another,  be 
so  used  as  to  render  it  an  extra  hazardous  one ;  changes  in 
construction  may  cccur  with  the  same  result ;  in  short,  the 
whole  reason  of  the  thing  points  to  an  immediate  inspec- 
tion for  the  purpose  of  the  risk. 

In  this  case,  it  seems  to  me  that  that  the  evidence  clearly 
shews  that  the  agent  made  no  personal  inspection.  Had 
he  done  so,  it  is  most  probable  that  the  risk,  which  gave 
rise  to  the  loss,  would  have  been  brought  to  the  company's 
notice. 

On  this  ground,  I  am  of  opinion  that  the  plaintiff  can- 
not rely  upon  the  defendants'  agreement  to  accept  the 
diagram  prepared  by  their  agent,  and  that  he  is  bound  by 
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his  answers  to  the  questions  in  the  application,  whether 
they  are  to  be  treated  as  representations  or  warranties. 

Galt,  J.,  concurred. 

Rule  and  judgment  accordingly. 
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MEMORANDA. 

The  following  gentlemen  were  called  to  the  Bar  during 
this  Term : — 

George  A.  Skinner,  John  Philpot  Curran,  Keginald 
Boultbee,  Harris  Buchanan,  Goodwin  Gibson,  William 
James  Thorley  Dickson,  James  Alexander  Allan, 
Walter  Alexander  Wilkes,  James  Harley,  William 
White,  Daniel  Erastus  Sheppard,  Wallace  Nesbitt, 
James  B.  McKillop,  Colin  Campbell,  Philip  Henry 
Drayton,  Thomas  C.  L.  Armstrong,  John  Doherty, 
Alexander  Dawson,  Thomas  Dickie  Cumberland,  J, 
Gordon  Jones. 
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Mitchell  v.  McDufft. 

In  this  case,  which  is  reported,  ante  p.  266,  instead  of 
its  being  stated  that  Wilson,  C.J.,  and  Osler,  J.,  con- 
curred, it  should  have  been  stated  that  they  were  of 
opinion,  differing  from  Galt,  J.,  that  the  Statute  of 
William  and  Mary  did  apply.  The  whole  Court,  however, 
agreed  that  the  verdict  appeared  to  be  so  much  against 
evidence  that  there  should  again  be  a  new  trial  without 
costs,  unless  the  plaintiff  would  agree  to  reduce  his  verdict 
to  single  damages,  upon  his  consenting  to  which,  the  rule 
should  be  discharged,  without  costs. 


82 — VOL.  XXXI  CP. 


I 


A  DIGEST 


ALL  THE   REPORTED  CASES 

DECIDED  IN 

THE  COURT  OF  COMMON  PLEAS, 

From  Easter  Term,  43  Victoria,  to  Hilary  Term,  44  Victoria. 


ACCIDENT. 

See  Insurance,  2. 


ACTION. 

Right  to  maintain  —  Omitting 
names  from  collector's  roll — Limita- 
tion of  action.'] — See  Assessment 
and  Taxes.  1. 

Cause  of.] — See  Practice,  2. 


ADVERTISEMENTS. 

See  Corporations,  5. 

AGENT. 
See  Principal  and  Agent. 


APPEAL. 

Change  of  venue — County  Court 
cases — Order  of  clerk  of  crown — Ap- 


peal to  full  Court — R.  S.  0.  ch.  50s 
sees.  31,  155.") — Held,  that  there  is 
no  appeal  to  the  full  Court  in  Term 
from  an  order  of  the  Clerk  of  the 
Crown  and  Pleas,  made  on  an  appli- 
cation to  change  the  venue  in  County 
Court  cases  under  R.  S.  O.  ch.  50, 
sec.  155  ;  but  the  only  appeal  in 
such  cases  is  to  a  J udge  in  Chambers, 
under  sec.  31  of  the  Act. 

Held,  however,  that  if  an  appeal 
did  lie  to  the  full  Court,  it  might  be 
made  direct  thereto,  without  first 
going  before  a  Judge  in  Chambers. 

Semble,  in  such  cases,  the  proper 
course  is  to  follow,  as  laid  down  in 
the  Act,  the  practice  in  force  in  the 
Superior  Courts ;  and  that  the  mere 
fact  of  the  cause  of  action  having 
arisen  in  the  county  to  which  it  is 
sought  to  change  the  venue  is  uot  of 
itself  sufficient  to  outweigh  any  actual 
preponderance  of  convenience  arising 
from  other  causes  in  favour  of  retain- 
ing the  venue  where  the  plaintiff  had 
laid  it.  Mahon  et  al.  v.  Nicholls, 
22. 

See  Arbitration  and  Award. 
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APPROPRIATION  OF  PAY- 
MENTS. 

See  Payment. 


ARBITRATION  AND 
AWARD. 

1.  Arbitrator — Application  to  refer 
back—R.  S.  0.  ch.  50,  sees.  209,  210 
— Lien  for  improvements — R.  S.  0. 
ch.  95,  sec.  4.] — In  ejectment  it  was 
ordered  in  term  that  a  verdict  should 
be  entered  for  plaintiff,  but  no  exe- 
cution to  issue  until  the  value  of  the 
improvements  were  ascertained  and 
paid  to  defendant,  and,  (pursuant  to 
an  arrangement  made  at  the  trial,) 
that  it  be  referred  to  the  Master  in 
Chancery  at  Ottawa  to  ascertain  such 
value.  The  Master  made  his  report 
on  30th  October,  1879,  and  in  Easter 
Term,  1880,  the  plaintiff  moved  to 
refer  back  the  report  with  certain 
directions. 

Held,  by  Galt,  J.,  too  late,  for 
it  came  within  sec.  210  of  R.  S.  O. 
ch.  50,  as  being  a  report  of  certificate 
made  under  a  compulsory  reference, 
and  under  sec.  209  should  have  been 
moved  against  within  the  first  six 
days  of  the  term  following  the  making 
thereof, 

Held,  also,  that  even  if  looked 
upon  as  an  appeal  from  the  Master's 
report,  the  evidence  did  not  justify 
the  interference  of  the  Court. 

Held,  also,  that  under  the  Act  R. 
S.  O.  ch.  95,  sec.  4,  which  gives  a 
lien  for  improvements  made  on  land 
under  a  belief  of  ownership,  the  ques- 
tion is  merely  what  additional  value 
has  been  conferred  on  the  land  by 
the  improvements,  nothing  being  said 
as  to  mesne  profits  or  advantages  de- 
rived by  the  defendant  during  his 
occupation.  McCarthy  v.  Arbuckle, 
227. 


2.  Ejectment— Lmprovements  under 
R.  S.  0.  ch.  95,  sec.  4 — Allowance  for 
mesne  profits  —  Reference  back  to 
master — Arbitration.  ] — Held,  revers- 
ing the  judgment  of  Galt,  J.,  ante 
p.  227,  that  under  R.  S.  O.  ch.  95, 
sec.  4,  which  entitles  a  defendant  in 
ejectment  to  the  value  of  the  lasting- 
improvements  made  on  the  land  to 
the  extent  to  which  the  land  has  been 
enhanced  thereby,  the  plaintiff  is 
entitled  to  an  account  of  the  rents 
and  profits  to  be  set  off  against  the 
value  of  such  improvements. 

In  ejectment  it  was  ordered  in 
Hilary  Term,  1879,  that  a  verdict 
should  be  entered  for  the  plaintiff, 
but  no  execution  to  issue  until  the 
value  of  the  improvements  was  as- 
certained and  the  amount  thereof 
paid  to  the  defendant,  and  that  it  be 
referred  to  the  Master  in  Chancery 
at  Ottawa,  to  ascertain  such  value. 
The  Master  made  his  report  on  the 
30th  of  October,  1879,  merely  finding 
|  the  value  of  the  improvements,  with- 
j  out  making  any  allowance  for  the 
rents  and  profits.  In  Easter  Term, 
1880,  the  plaintiff  moved  to  refer 
back  the  report  to  the  Master  to 
make  such  allowance. 

Held,  that  the  reference  was  to 
the  Master  as  an  officer  of  the  Court, 
and  that  there  was  nothing  in  any  of 
the  sections  of  the  C.  L.  P.  Act,  R. 
S.  O.  ch.  50,  relating  to  arbitrations, 
which  interfered  with  the  right  of 
the  Court,  under  the  circumstances, 
to  review  the  act  of  their  officer,  and 
to  send  the  matter  back  for  his  recon- 
sideration. The  matter  was  therefore 
referred  back  to  the  Master  to  make 
such  allowance. 

Queer e,  as  to  when  mesne  profits 
may  now  be  recovered  in  ejectment. 

Quoere,  also,  whether  a  reference 
by  consent  by  rule,  of  Court  or 
Judge's  order  is  within  sec.  205  of 
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the  C.  L.  P.  Act.  McCarthy  v. 
Arbuckle,  405. 

See  Landlord  and  Tenant,  3. — 
Practice,.  1. 


ARREST. 

See  Malicious  Arrest. 


ASSESSMENT  AND  TAXES. 

1.  Assessment  —  Action  against 
clerk  for  omitting  names  from  col- 
lector's roll — Right  to  maintain — 
Pleading — Limitation  of  action — R. 
S.  0.  ck  61,  sec.  1;  R.  S.  0.  ch.  180, 
sec.  189.] — A  declaration  after  setting 
out  the  defendant's  duty  as  town 
clerk,  under  the  Assessment  Act,  R. 
S.  O.  ch.  180,  in  the  preparation  of 
the  collector's  roll,  alleged  that  he 
omitted  and  neglected  in  certain 
years,  to  set  down  in  said  collector's 
rolls  for  the  said  years  a  large  number 
of  persons  who  appeared  by  the  as- 
sessment rolls  liable  to  assessment, 
<fcc.  A  further  breach  was  that  the 
defendant,  in  breach  of  his  said  duty, 
did  not,  in  said  collector's  rolls,  &c, 
set  down  the  assessed  value  of  all 
property  liable  to  assessment  of  a 
large  number  of  persons  whose  names 
were  set  down  in  said  rolls,  whereby 
the  plaintiffs  lost  large  sums  of  money, 
payable  to  them  as  taxes,  and  they 
claimed  $2000. 

Held,  declaration  bad ;  for  that 
the  first  breach  did  not  aver  that  the 
omission  was  made  negligently,  false- 
ly, or  dishonestly,  but  merely  by 
mistake  which  would  not  render  de- 
fendant civilly  liable;  while  the 
second  breach  did  not  contain  any 
allegation  of  negligence,  bad  faith,  or 
even  carelessness. 

Held,  also,  that  the  period  for 
bringing  the  action  was  not  limited 


to  two  years  under  R.  S.  O.  ch.  61, 
sec.  1. 

Qumre,  whether  the  defendant  is 
only  liable  to  conviction  under  yec. 
189  of  the  Assessment  Act,  at  the 
suit,  or  upon  complaint,  of  the  Crown, 
or  to  a  civil  action  by  the  plaintiffs  as 
well.  Corporation  of  Peterborough 
v.  Edwards,  231. 

2.  Taxes,  when  due — Demand — 
By-law — Validity  of- — R.  S.  0.  ch. 
180.]— On  the  2nd  April,  1880,  a 
by-law  was  passed  by  the  corporation 
of  the  city  of  Toronto  imposing  a 
rate  for  that  year,  and  on  the  same 
day  another  by-law  was  passed  pro- 
viding for  the  time  and  mode  of  pay- 
ment, declaring  that  all  taxes  over 
$5.00,  should  be  due  on  4th  June, 
and  might  be  paid  by  three  instal- 
ments, and  that  on  prompt  payment 
of  the  first  instalment  on  the  said  4th 
June  the  time  would  be  extended 
for  the  payment  of  the  other  instal- 
ments to  days  named,  and  so  with 
the  second  instalment,  &c,  and  on 
non-payment  an  additional  charge  of 
five  per  cent,  was  imposed.  It  was 
also  expressly  provided  that  nothing 
therein  contained  should  affect  or 
diminish  the  collector's  right,  when 
he  should  deem  it  expedient,  after  a 
proper  demand  made,  to  proceed  at 
any  time  before  the  said  several  days 
to  collect  the  said  taxes  by  distress, 
&c.  By  the  statute  R.  S.  O.  ch.  180, 
the  right  to  distrain  is  given  on  neg- 
lect to  pay  in  fourteen  days  after  de- 
mand ;  and  such  demand  shall  be 
made  by  calling  at  least  once  at  the 
party's  residence  and  demanding  the 
taxes.  The  statute  also  provided 
that  all  taxes  levied  for  any  year 
should  be  considered  to  be  imposed 
and  to  be  due  from  the  1st  January, 
and  end  with  the  31st  December 
thereof,  unless  otherwise  expressly 
provided  by  by-law.    The  tax  col- 
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lector,  about  20th  May,  left  with  the 
plaintiff,  whose  taxes  were  over  $5. 00, 
a  tax  bill  stating,  in  accordance  with 
the  above  by-law,  that  the  taxes  were 
due  on  the  4th  J une,  but  that  pay- 
ment could  be  made  by  instalments, 
&c.  ;  and  that  by  want  of  punctuality 
the  party  not  only  would  forfeit  such 
right  but  render  his  goods  liable  to 
distress  on  neglect  to  pay  fourteen 
days  after  demand.  After  the  14th 
June  the  plaintiff,  not  having  paid 
any  of  the  taxes,  the  tax  collector, 
without  any  further  demand,  issued 
his  warrant  to  his  bailiff  who  dis- 
trained the  plaintiff's  goods  on  the 
12th  June,  and  sold  them  on  the 
18th  June. 

Held,  that  the  taxes  were  not  due 
until  the  4th  J  une,  and  that  no  de- 
mand could  be  made  until  that  date, 
and  therefore  the  leaving  a  tax  bill 
before  that  date,  even  if  otherwise  a 
demand,  could  not  be  deemed  to  be 
such;  and  Queer  e,  whether  the  mere 
leaving  of  such  tax  bill,  even  after 
the  4th  June,  could  be  deemed  to  be 
a  demand. 

Held,  also,  that  the  insertion  in 
the  by-law  of  the  discretionary  power 
to  the  collector  to  distrain  was  im- 
proper and  unauthorized. 

bemble,  that  the  rate  and  the  time 
and  mode  of  payment  should  more 
properly  have  been  contained  in  the 
same  by-law  instead  of  separate  ones 
as  here,  but  as  they  were  passed  on 
the  same  day,  even  if  an  application 
to  quash  the  latter  by-law  on  this 
ground  had  been  made,  it  would  not 
be  deemed  invalid. 

•  The  plaintiff  was  therefore  held 
entitled  to  recover  the  value  of  the 
goods  sold.  Chamberlain  v.  Turner 
et  al,  460. 

3.  Assessment — Foreign  companies 
— Personal  property  —  Liability  to 
assessment — 43  Vic.  ch.  27,  sec.  3.  0.] 


— The  plaintiffs  were  a  company  in- 
corporated under  the  Imperial  Com- 
panies' Act  of  1862  and  1867,  for 
the  purpose  of  lending  money  on 
real  estate,  or  on  public  securities, 
<fec,  the  registered  office  of  which 
was  in  the  city  of  Aberdeen,  Scot- 
land, but  having  an  agency,  and  the 
only  agency,  of  the  company  at  To- 
ronto, Ontario.    All  the  income  or 
profits  of  the  company  arising  from 
the  business  in  Ontario,  after  deduct- 
ing expenses  of  management,  were 
remitted  by  the  general  managers  at 
Toronto  to  Aberdeen,  where  all  divi- 
dends were  declared  and  paid  to  the 
shareholders,  and  who  were  assessed 
for  income  tax  under  the  laws  of 
Great  Britain.    By  43  Vic.  ch.  27, 
sec.  1,  O.,  the  personal  property  of 
an  incorporated  company  (other  than 
those  mentioned  in  sub-sec.  2,  namely, 
banks  or  companies  investing  all  or 
the  greater  part  of  their  means  in 
works  requiring  the  investment  of 
the  whole  or  principal  part  of  their 
means  in  real  estate,  and  which  are 
exempt)  shall  be  assessed  against  the 
company  in  the  same  manner  as  an 
unincorporated  company,  or  partner- 
ship, which,  under  sec.  30  of  B.  S  O. 
ch.   180,  is  assessable  against  the 
firm  at  the  usual  place  of  business, 
and  not  against  the  individual  part- 
ners ;  and  by  sec.  3  of  the  43  Yic. 
ch.  27,  all  personal  property  in  the 
Province,  the  owner  of  which  is  not 
resident  therein,  shall  be  assessable 
like  that  of  residents,  whether  in  the 
possession  or  control  or  in  the  hands 
of  an  agent  or  trustee  or  not,  and 
shall  be  assessable  in  the  municipality 
in  which  such  property  shall  happen 
to  be,  but  by  sub-section  3  this  section 
was  not  to  apply  to  dividends  or 
other  choses  in  action  owned  and 
standing  in  the  name  of  a  person  not 
residing  in  the  Province.    The  cor- 
poration of  the  city  of  Toronto  under 
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the  said  sec.  3,  assessed  the  plaintiffs 
for  $100,000  of  personal  property, 
being  the  interest  of  moneys  invested 
in  Ontario,  and  paid  or  payable  to 
the  agents  at  Toronto,  or  at  the 
credit  of  a  company  at  a  bank,  or 
being  moneys  lying  at  the  credit  of 
the  company  in  a  bank  for  invest- 
ment. 

Held,  that  sec.  3  of  the  43  Yic. 
ch.  27  O.,  was  not  ultra  vires  of  the 
Legislature,  and  that  the  assessment 
came  within  its  provisions  :  that  this 
was  not  one  of  the  companies  men- 
tioned in  sub-sec.  2  of  sec.  1  of  the 
Act,  nor  was  the  personal  property 
dividends  or  other  choses  in  action 
under  sub-sec.  3  of  that  section.  In 
re  North  of  Scotland  Canadian  Mort- 
gage Co.,  552. 


ASSIGNMENT. 

Equitable.]  — See  Bills  of  Sale 
and  Chattel  Mortgages,  2. 

Breach  of  covenant  not  to  assign.] 
— See  Landlord  and  Tenant,  1. 


ATTORNEY. 

Payment  by  fixed  salary — Right  to 
recover  costs  from  opposite  party.] — 
Under  an  agreement  between  the 
defendants  and  their  solicitor,  he 
was  to  be  paid  a  fixed  salary,  to 
cover  all  his  professional  services 
to  the  city,  exclusive  of  counsel 
fees  and  other  disbursements  paid 
by  him,  but  he  was  to  have  the 
right  to  costs  from  parties  against 
whom  the  corporation  should  succeed, 
and  be  entitled  only  to  disbursements 
when  they  should  fail.  In  a  case  in 
which  the  defendants  succeeded,  judg- 
ment was  entered  against  the  plaintiff 
and  the  usual  costs  taxed.  On  mo- 
tion for  revision, 


Held,  Wilson,  J.,  disssenting, 
following  Jarvis  v.  Great  Western  R. 
W.  Co.,  8  C.  P.  280,  that  as  under 
their  agreement  the  defendants  were 
not  liable  to  pay  the  attorney  the 
costs  taxed  except  disbursements,  all 
costs  except  disbursements  must  be 
disallowed. 

Wilson,  C.  J.,  thought  Jarvis  v. 
Great  Western  R.  W.  Co.  not  a  satis- 
factory decision,  and  opposed  to  the 
later  case  of  Galloway  v.  Corporation 
of  London,  L.  R.  4  Eq.  90.  Stevenson 
v.  Corporation  of  Kingston,  333. 

Rower  of] — See  Corporations,  5. 


ATTORNMENT. 

See  Landlord  and  Tenant,  2. 


AUDIT. 

See  Criminal  Law. 


AVERAGE. 

General] — See  Shipping. 


AWARD. 

See  Arbitration  and  Award. 


BANKRUPTCY  AND  INSOL- 
VENCY. 

1.  Insolvent  Act  of  1875,  sec.  136 
— Fraud  in  contracting  debt  abroad 
— Jurisdiction  of  Dominion  Parlia- 
ment]— In  an  action  for  goods  sold 
and  delivered,  the  declaration  alleged 
that  the  defendants  had  been  guilty 
of  fraud  under  sec.  136  of  the  Insol- 
vent Act  of  1875,  in  purchasing  the 
goods  on  credit,  knowing  that  they 
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were  unable  to  meet  their  engage- 
ments, and  concealing  the  fact  from 
the  plaintiffs,  thereby  becoming  their 
creditors,  with  intent  to  defraud 
them. 

Held,  Wilson,  C.  J.,  dissenting, 
that  the  act  charged  in  the  declara- 
tion was  not  by  the  statute  consti- 
tuted a  crime,  nor  the  charge  of  fraud 
a  criminal  proceeding,  but  merely  a 
proceeding  at  the  instance  of  a  private 
person  to  enforce  payment  of  a  debt, 
and  that  the  fact  of  the  contract,  out 
of  which  the  cause  of  action  arose, 
having  been  made  in  England,  was 
therefore  no  answer. 

Held,  also,  that  the  right  of  the 
Provincial  Legislature  to  direct  the 
procedure  in  civil  matters  in  the  Pro- 
vincial Courts,  has  reference  to  the 
procedure  in  matters  over  which  the 
Legislature  has  given  to  those  Courts 
jurisdiction,  and  does  not  in  any  way 
interfere  with  or  restrict  the  right  or 
power  of  the  Parliament  of  Canada 
to  direct  the  procedure,  or  deal  with 
property  or  civil  rights,  in  matters 
within  their  legislative  authority,  in 
so  far  as  such  interference  may  be 
necessary  for  effectually  legislating 
in  reference  thereto.  Peek  et  al.  v. 
Shields  et  al.,  112. 

2.  Insolvency — Action  for  malici- 
ously making  demand  —  Right  to 
maintain  —  Pleading?^  —  Held,  by 
Oalt,  J.,  that  an  action  will  lie  by  a 
debtor  against  a  creditor  to  recover 
damages  for  falsely  and  maliciously 
making  a  demand  for  an  assignment 
under  the  4th  section  of  the  Insol- 
vent Act  of  1875,  and  amending 
Acts,  and  that  his  remedy  is  not 
confined  to  the  imposition  of  treble 
costs  under  sec.  5. 

To  such  action,  the  defendants' 
third  plea,  after  setting  up  a  variety 
of  dealings  between  the  parties  shew- 
ing that  the  plaintiff  had  from  time 


to  time  failed  to  meet  his  engage- 
ments with  defendants,  concluded, 
that  the  plaintiff  being  indebted  to 
the  defendants  in  the  sum  of  $1,400, 
and  being  unable  to  pay  the  same  or 
to  meet  his  engagements,  and  the 
plaintiff  being  also,  to  the  knowledge 
of  the  defendants,  indebted  in  large 
sums  to  divers  other  persons,  credi- 
tors of  the  plaintifi,  the  defendants 
bona  fide  believing  the  plaintiff  to  be 
insolvent  within  the  meaning  of  the 
Insolvent  Act  of  1875,  and  amending 
Acts,  and  having  reasonable  and 
probable  cause  for  so  believing,  and 
without  malice,  made  a  demand  on 
the  plaintiff,  &c. 

Held,  a  good  plea,  although  it  was 
not  expressly  averred,  in  the  words 
of  sec.  4,  that  the  plaintiff  had  ceased 
to  meet  his  liabilities  generally  as 
they  became  due. 

Quaere,  whether  that  expression 
means  his  liabilities  to  the  particular 
creditor,  or  to  his  creditors  generally. 
Nagle  v.  Timmins  et  ah,  221. 

See  Banks. 


BANKS. 

Bank — Transfer  of  account  from 
trustee  to  separate  account — Liability 
of  bank.] — One  McE.,  who  was  the 
assignee  of  an  insolvent  estate,  kept 
the  estate  account  as  well  as  his  pri- 
vate account,  at  the  defendants'  bank. 
Certain  notes  of  the  estate  were  de- 
posited by  him  with  defendants  for 
collection,  and  the  proceeds  placed 
to  the  credit  of  the  estate,  which 
McE.,  as  assignee,  drew  out  by 
cheque,  and  re-deposited  with  defen- 
dants to  his  private  account,  and 
then  used  for  his  own  purposes.  It 
did  not  appear  that  the  bank  derived 
any  benefit  from  the  transfer,  or 
that  McE.  was  indebted  to  them. 
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Held,  that  defendants  were  not 
liable  to  repay  the  amount  to  the 
estate.  Clench  v.  Consolidated  Bank, 
169. 

See  Partnership — Principal  and 
Agent,  1. 


BARRISTERS  CALLED. 
219,  220,  428,  648. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

Note  by  non-member  as  collateral 
security.] — See  Building  Societies, 
1. 

See  Insurance,  1. — Partnership, 
1. — Pleading.— Sale  of  Goods. 


BILLS  OF  SALE  AND  CHAT- 
TEL MORTGAGES. 

1.  Description  of  goods.]  —  In  a 
bill  of  sale  certain  goods  were  de- 
scribed as  "  one  brown  stallion,  ten 
years  old  ;  one  bay  horse,  eight  years 
old  ;  one  black  mare,  nine  years  old": 
Held,  a  sufficient  description.  Cor- 
nell v.  Abell,  107. 

2.  Equitable  assignment  of  goods 
— Chattel  Mortgage  Act — Change  of 
possession.] — B.,  at  Ottawa,  on  the 
advice  of  certain  creditors,  M.  &  Co., 
and  partly  with  the  view  of  paying 
their  claim,  conveyed  a  quantity  of 
goods  to  S.  &  Co.  at  Toronto,  to  be 
sold,  as  being  the  best  place  for  the 
purpose,  M.  &  Co.  advancing  him 
$250,  and  S.  &  Co.  $800,  to  pay  off 
claims  on  the  goods  before  they  could 
be  forwarded.  On  the  28th  May, 
before  the  goods  were  received  by  S. 
&  Co.,  B.  sent  them  an  order  for  $2,- 
159  in  favour  of  M.  &  Co.,  to  be  paid 
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out  of  the  proceeds  of  the  goods, 
which  S.  &  Co.  by  letter  agreed  to 
do  if  there  were  sufficient  funds  after 
satisfying  the  $800.  On  the  31st 
May,  also  before  the  goods  were  re- 
ceived by  S.  &  Co.,  B.  gave  an  order 
on  them  in  favour  of  the  Bank  of 
Ottawa,  which  S.  &  Co.  were  notified 
of  and  acknowledged.  On  the  11th 
June  the  goods  were  advertised  for 
sale  by  S.  &  Co.,  but  before  the  sale 
took  place  they  were  seized  under  a 
fi.  fa.  issued  on  the  8th  June,  at  the 
suit  of  the  defendants,  against  B.'s 
goods,  when  an  arrangement  was 
come  to  between  all  parties,  except 
the  bank,  that  the  sale  should  go  on 
and  the  proceeds  paid  over  to  the 
sheriff  until  an  interpleader  could  be 
obtained  to  settle  the  rights  of  the 
parties.  Before  the  sale  took  place 
the  defendants,  on  being  informed  by 
S.  &  Co.  of  their  claim,  paid  them  in 
full. 

Held,  that  the  payment  by  the  de- 
fendants of  S.  &  Co.'s  claim  was 
made  in  order  to  stand  in  S.  &  Co.'s 
right  and  place,  and  not  on  B.'s  be- 
half for  the  other  creditors,  and  to 
their  own  disadvantage ;  and  there- 
fore S.  &  Co.,  to  the  extent  of  their 
claim,  held  the  goods  for  the  defen- 
dants' benefit,  but  that  subject  to  this 
they  held  them  for  M.  &  Co.  and  the 
bank,  for  their  respective  claims  on 
their  orders;  and  that  such  orders, 
which  were  in  effect  equitable  assign- 
ments, did  not  come  within  the 
Chattel  Mortgage  Act,  so  as  to  re- 
quire registration,  as  there  was  a 
delivery  of  the  goods  to  S.  &  Co., 
followed  by  an  actual  and  continued 
change  of  possession. 

Where  possession  is  changed  it 
need  not  be  given  personally  to  the 
creditor,  purchaser,  or  mortgagee  ;  it 
may  equally  be  given  to  a  trustee  or 
bailee  for  him  ;  and  the  debtor  may 
increase  the  claim  of  such  bailee,  or 
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may  charge  the  goods  with  further 
sums  in  favour  of  other  persons.  Mc- 
Master  et  al.  v.  Garland  et  al.,  320. 


BONA  FIDES. 

See  Malicious  Arrest. 


BOND. 

Construction  of.~\—See  Post  Office. 


BREACH  OF  PROMISE. 

Of  marriage.'] — See  Husband  and 
Wife,  2. 


BUILDING  SOCIETIES. 

1.  Loan  Societies — Note  by  non- 
member  as  collateral  security  —  Va- 
lidity of—C.  S.  U.  C.  ch.  53,  sec.  40, 
36  Vic.  ch.  104,  sec.  9,  D.]—Held, 
under  C.  S.  U.  C  ch.  53,  sec.  40, 
and  36  Yic.  ch.  104,  sec.  9,  D.,  that 
the  plaintiffs,  a  loan  and  savings  so- 
ciety, were  empowered  to  make  loans 
by  way  of  mortgage  of  real  estate  to 
a  person  not  a  member  thereof,  and 
to  take  as  collateral  security  there- 
for the  promissory  note  of  a  person 
also  not  such  member.  Freehold 
Loan  and  Savings1  Society  v.  Farrell, 
453. 

2.  Mortgage — Building  societies — 
Non-members — Default — Amount  i  e- 
coverable — Purely  money  demand — 
C.  S.  U.  C.  ch.  53,  37  Vic.  ch.  50, 
sec.  3,  D.]— By  sec.  3  of  37  Vic.  ch. 
50,  D.,  borrowers  from  building  so- 
cieties incorporated  under  C.  S.  TJ.  C. 
ch.  53,  though  not  members  of  the 
society  or  signing  the  rules,  are  made 
subject  to  all  rules  in  force  at  the 
time  of  becoming  borrowers,  so  that 


by  virtue  of  such  rules  the  society, 
on  a  sale  of  land  under  a  mortgage 
given  by  such  borrower  to  the  society 
on  default  before  the  expiration  o£ 
the  term  fixed  by  the  mortgage,  are 
not  restricted  to  the  amount  origi- 
nally advanced  with  the  then  accrued 
interest,  but  are  entitled  in  addition 
thereto  to  discount  the  future  repay- 
ments at  such  rate  of  interest,  and  at 
such  terms  as  the  directors  determine. 
The  costs  of  sale  and  commission 
thereon  were  held  to  be  properly 
chargeable,  but  not  a  charge  for  in- 
surance and  survey,  or  the  costs  of 
an  action  on  the  covenant,  as  not 
coming  within  the  rules. 

Quaere,  whether  the  claim  of  a 
second  mortgagee  for  the  surplus  pro- 
ceeds of  the  sale,  after  satisfaction  of 
the  prior  mortgage,  is  a  purely  money 
demand.  Green  v.  Hamilton  Provi- 
dent Loan  Co.,  574. 


BUILDINGS. 

See  Insurance,  4 — Landlord  and 
Tenant,  1. 


BUSINESS. 

Separate.]  —  See  Husband  and 
Wife,  3. 

BY-LAW. 

As  to  taxes — Validity  of.~\ — See 
Assessment  and  Taxes,  2. 

Ultra  vires.] — See  Corporations, 

1. 

See  Corporations,  4. 


CALLS. 

On  stock — Mode  of  making^ — See 
Corporations,  5. 
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CARRIERS. 

See  Railways. 


CAUSE  OF  ACTION. 

See  Bankruptcy  and  Insolvency, 
1 — Practice,  2. 


CHATTEL  MORTGAGE. 

See  Bills  of  Sale  and  Chattel 
Mortgages. 


CHOSE  IN  ACTION. 

See  Assessment  and  Taxes,  3. 


CLERK. 

Town— Omitting  names  from  col- 
lectors' roll — Action  against]  —  See 
Assessment  and  Taxes,  1. 


CLERK  OF  CROWN. 

Order  of  as  to  change  of  venue  in 
County  Court  cases — Appeal  from.] 
— See  Appeal. 


CLERK  OF  PEACE. 
See  Criminal  Law. 


COLLATERAL  SECURITY. 
See  Building  Societies,  1. 


COLLECTOR. 

Clerk  omitting  names  from  collec- 
tor's roll — Eight  to  maintain  action 
against.]  —  See  Assessment  and 
Taxes,  1. 


COMMISSION. 

Double.]  —  See  Principal  and 
Agent,  2. 

See  Building  Societies,  2. 

COMPANY. 
See  Corporations. 


CONDITIONS. 

Ultra  vires.]— See  Corporations,  1. 

Statutory.] — See  Insurance,  4. 

See  Landlord  and  Tenant,  4 — 
Railways. 


CONFEDERATION. 

Railway  chartered  before — Bights 
of  as  to  Crown  lands.]-. — See  Crown 
Lands,  2. 


CONSIDERATION. 

Total  failure  of.] — See  Pleading. 


CONSTITUTIONAL  LAW. 
See  Crown  Lands,  2. 


CONTRACT. 

Necessity  for  seal] — See  Corpo- 
rations, 2,  3,  4. 

Cause  of  'action.] — See  Practice,2, 

See  Sale  of  Goods —Trespass. 


CONTRIBUTION. 

See  Partnership. 
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CONVEYANCE, 

See  Covenant  for  Title — Land- 
lord and  Tenant,  2,  4. 


CONVICTION. 

See  Assessment  and  Taxes,  1. 


CO-OPERATIVE  ASSOCIA- 
TIONS. 

See  Corporations,  3. 


CORPORATIONS. 

1.  Company — Preference  stock — 
By-law — Conditions—  Ultra  vires.] — 
The  defendants,  a  company  incorpo- 
rated under  the  Ontario  Joint  Stock 
Letters  Patent  Act,  R.  S.  0.  ch.  150, 
as  amended  by  41  Vic.  ch.  8,  sec.  16, 
with  a  capital  stock  of  $300,000,  in 
shares  of  $1,000  each,  acting  under 
section  1 7a  of  the  Act,  which  author- 
ized the  issue  of  any  part  of  the 
capital  stock  as  preference  shares, 
passed  a  by-law,  in  1877,  for  the 
issue  of  $75,000  as  such  preference 
shares,  which  were  to  have  prefer- 
ence and  priority  as  respects  divi- 
dends and  otherwise  as  therein 
declared,  namely:  1.  "  The  company 
guarantees  eight  per  cent,  yearly  to 
the  extent  of  the  preference  stock, 
up  to  the  year  1880,  and  over  that 
amount  (8  per  cent.)  the  net  divi- 
dends will  be  divided  among  all  the 
shareholders  pro  rata. "  2.  "Should 
the  holders  of  preference  bonds  so 
desire,  the  company  binds  itself  to 
take  the  stock  back  during  the  year 
1880,  at  par,  with  interest  at  eight 
per  cent,  per  annum,  on  receiving  six 
months'  notice  in  writing,  &c."  The 
plaintiff  subscribed  for  and  was  allot- 


ted five  shares,  amounting  to  S5,000, 
which  he  paid  up,  but  contending 
that  the  by-law  was  xdtra  vires  by 
reason  of  the  above  conditions,  and 
the  issue  of  shares  therefore  void, 
brought  an  action  to  recover  back 
the  money  paid  therefor. 

Held,  that  the  first  condition  of 
the  by-law  was  not  ultra  vires,  as  its 
proper  construction  was,  not  that  the 
interest  was  to  be  paid  at  all  events, 
and  so  possibly  out  of  capital,  but 
only  if  there  were  profits  out  of  which 
it  could  be  paid  ;  but  that  the  second 
condition  was  ultra  vires,  for  that 
the  Act  neither  expressly  nor  im- 
pliedly authorized  ..the  company  to 
accept  a  surrender  or  cancel  the 
shares,  repaying  the  amount  thereof. 

Held,  however,  that  the  plaintiff 
could  not  recover,  for  notwithstand- 
ing one  or  both  of  the  conditions 
were  invalid,  the  shares  themselves 
were  valid,  there  being  authority  to 
issue  preference  shares,  and  the  plain- 
tiff having  subscribed  for  preference 
shares,  and  having  got  them,  he  be- 
came a  shareholder  of  the  company. 
Long  v.  Guelph  Lumber  Co.,  129. 

2.  Trading  corporations — -Con- 
tracts not  under  seal  —  Agency.] — The 
plaintiffs  were  a  company  incorpo- 
rated under  C.  S.  U.  C.  ch.  63,  and  24 
Vic.  ch.  19,  for  the  manufacture  and 
sale  of  cheese,  &c.  On  the  10th  of 
August,  1878,  a  written  agreement 
was  entered  into  between  one  C,  the 
plaintiffs'  secretary  and  salesman, 
and  one  M.,  on  behalf,  as  was  stated, 
of  the  plaintiffs  and  defendants  re- 
spectively, and  which  was  signed  by 
C.  and  M.,  for  the  sale  of  the  whole 
of  the  plain  tiffs'  July  cheese,  as  also 
of  their  August,  September,  and 
October  cheese,  at  prices  named. 

Held,  that  the  plaintiffs  being  a 
trading  corporation,  and  the  contract 
one  specially  relating  to  the  objects 
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and  purposes  of  the  company,  it  was 
binding  upon  them,  though  not  under 
seal. 

Held,  also,  that  upon  the  evidence 
set  out  in  the  case,  0.,  in  entering  into 
the  contract  for  the  plaintiffs,  was 
acting  within  the  scope  of  his  em- 
ployment  and  duties ;  and  that  the 
defendants  could  not  deny  M.'s 
authority  to  act  for  them,  for  they 
had  adopted  and  ratified  the  agree- 
ment. Albert  Cheese  Co.  v.  Leeming 
et  al,  272. 

3.  Co-operative  associations  —  R. 
S.  0.  ch.  158 — Power  to  contract  on 
credit — Necessity  for  agreement  under 
seal] — Held,  that  sec.  15  of  It.  S.  O. 
ch.  158,  an  Act  respecting  co-opera- 
tive associations,  which  requires  the 
business  there  referred  to  to  be  a 
cash  business,  does  not  prevent  an 
association  formed  to  carry  on  a 
"  labour"  or  "trade,"  from  entering 
into  contracts  on  credit  necessary  for 
and  incidental  to  such  labour  or 
trade, — other  than  contracts  of  buy- 
ing or  selling — such  as  contracts  for 
work  or  services. 

To  a  declaration  alleging  that  the 
plaintiffs  entered  into  an  agreement 
with  the  defendants  to  perform 
certain  stone  work,  which  they  partly 
performed,  and  averring  as  a  breach 
that  the  defendants  had  prevented 
them  from  carrying  out  and  com- 
pleting the  work,  whereby,  &c,  the 
defendants  pleaded  the  plaintiffs  were 
an  association  incorporated  under 
It.  S.  O.  ch.  158,  and  that  the  agree- 
ment was  not  under  the  plaintiffs' 
seal. 

Held,  on  demurrer  that  the  plain- 
tiffs being  a  trading  corporation, 
enough  was  not  shewn  to  make  the 
absence  of  a  seal  fatal  to  the  validity 
of  the  agreement.  Ontario  Co- 
operative Stone-Cutters'  Association 
v,  Clarke  et  al.,  280. 


4.  Municipal  corporations — Neces- 
sity for  contract  under  seal.~\  — In 
1869,  the  plaintiffs  tendered  to  sup- 
ply the  defendants  with  a  steam  tire 
engine,  which  defendants  required, 
and  their  tender  was  accepted  subject 
to  the  engine  being  tested.  A  by- 
law was  thereupon  passed  by  the 
council  and  approved  by  the  rate- 
payers in  accordance  with  sees.  330-2 
of  the  Municipal  Act,  E.  S.  O.  ch. 
174,  but  not  with  42  Yic.  ch.  1,  sec. 
10,  0.,  and  so  being  informal  it  was 
repealed  and  another  by-law  sub- 
mitted to  the  ratepayers,  which  was 
rejected.  Before  the  second  by-law 
was  voted  upon  the  engine  arrived 
and  was  tested  by  the  defendants, 
placed  in  their  engine-house,  subject 
to  custom  duty,  and  accepted  by  a 
resolution  of  the  council  in  writing, 
but  not  under  seal,  which  resolution, 
after  the  rejection  of  the  second  by- 
law by  the  ratepayers,  was  rescinded, 
and  the  plaintiffs  notified  to  remove 
the  engine.  It  appeared  that  the 
defendants  had  no  money  on  hand  to 
pay  for  the  engine,  but  that  the 
necessary  sum  therefor,  as  well  as  all 
other  charges,  excepting  school  rates, 
could  have  been  raised  by  by-law 
without  exceeding  the  limit  of  two 
cents  in  the  dollar.  In  an  action  by 
the  plaintiffs  to  recover  the  value  of 
the  engine, 

Held,  they  could  not  recover,  be- 
cause (1),  it  was  not  a  common,  ordi- 
nary, or  insignificant  matter  for 
which  it  was  not  worth  while  to 
contract  under  seal  ;  (2)  there  had 
been  no  acceptance  under  seal ;  (3) 
there  was  no  satisfactory  evidence  of 
acceptance  in  any  manner ;  (4)  the 
ratepayers,  for  whose  benefit  the 
intended  contract  was  being  made, 
had  repudiated  it. 

Review  of  the  authorities  as  to 
the  liabilty  of  a  corporation  on  con- 
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tracts  not  under  seal.  Silsby  et  al., 
v.  Corporation  of  Dunnville,  301. 

5.  Company — Calls  on  stock — 
Mode  of  making — Powers  of  attorney 
— Forfeiture — Change  of  corporate 
name  —  Advertisements.']  —  Actions 
for  unpaid  calls  on  stock. 

The  shares  held  by  the  defendant 
Cameron  in  both  capacities  were 
transferred  under  powers  of  attorney, 
which  were  not  produced :  Held,  that 
there  was  sufficient  evidence  to  shew 
the  existence  of  such  powers,  and  to 
let  in  secondary  evidence  thereof,  the 
defendant  and  the  testator  having 
fully  admitted  their  liability  as 
owners  of  the  shares ;  and  that  the 
evidence  also  shewed  that  there  had 
been  no  forfeiture,  as  was  urged^  of 
such  shares,  the  alleged  forfeiture 
having  been  conditional  and  never 
completed. 

Held,  also,  that  the  change  in  the 
corporate  name  of  the  plaintiffs,  as 
set  out  in  the  case,  could  under  the 
circumstances  form  no  objection  to 
their  recovery. 

It  was  urged  that  the  shares  of 
certain  other  shareholders  had  not 
been  legally  forfeited,  the  directors 
under  the  original  charter  not  having 
the  power  to  do  so  :  Held,  that  they 
had  such  power ;  but  that  in  any 
event  this  could  not  affect  the  liability 
of  these  defendants. 

The  12  Vic.  ch.  157,  sec.  27,  pro- 
vided that  five  per  cent,  should  be 
paid  on  each  share  at  the  time  of 
subscription,  and  the  remainder  in 
such  instalments  as  the  directors 
should  appoint,  provided  that  no 
instalment  should  exceed  ten  per 
cent,  upon  such  stock,  or  be  called 
for  or  become  payable  in  less  than 
thirty  days  after  public  notice  should 
have  been  given  "  in  one  or  more  of 
the  several  newspapers  published  in 


every  district  where  stock  may  be 
held,  to  that  effect." 

Held,  that  under  this  Act  more 
than  one  call  could  be  made  at  the 
same  time,  and  it  was  not  essential 
that  thirty  days  should  elapse  be- 
tween the  payment  of  each,  so  long 
as  each  call  did  not  exceed  ten  per 
cent.,  and  was  made  payable  not  less 
than  thirty  days  after  the  publication 
of  the  notice  thereof :  that  the  reso- 
lution of  directors  and  not  the  notice 
made  the  call ;  and  that  a  variation 
in  the  days  of  payment  between  the 
resolution  and  the  notice  invalidated 
the  call,  but  not  as  to  defendant 
Cameron  or  her  testator,  who  had 
made  payments  on  or  promised  to 
pay  such  calls. 

Held,  also,  that  under  the  said 
Act  the  publication  of  notice  in  every 
district  where  stock  was  held  was 
not  a  condition  precedent  to  the  right 
of  action  against  shareholders  who 
had  been  duly  notified. 

It  was  also  objected  that  the  calls 
had  been  rescinded  by  resolutions 
subsequently  passed,  and  set  out  in 
the  case  :  Held,  that  such  resolutions 
referred  only  to  the  terms  or  time  of 
payment. 

Held,  also,  that  upon  the  facts 
stated  in  the  case  there  had  been  no 
such  preference  or  discrimination  be- 
tween different  classes  of  shareholders 
as  to  invalidate  the  calls. 

Interest  was  allowed  from  the  time 
when  the  last  call  became  due. 
Provincial  Ins.  Co.  v.  Cameron,  523. 

Foreign— Liability  to  assessment.'] 
— See  Assessment  and  Taxes,  3. 

See  Principal  and  Agent,  1. 


COSTS. 

Attorney  paid  by  fixed  salary — 
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Eight  to  recover  costs  from  opposite 
party.] — See  Attoeney. 

See  Bankruptcy  and  Insolvency, 
2 — Building  Societies,  2 — Justice 
of  the  Peace. 


COUNTY  ATTORNEY. 
See  Criminal  Law. 


COUNTY  COURTS. 

Cases  in — Change  of  venue — Ay- 
peal  from  order  of  Clerk  of  Crown.'] 
— See  Appeal. 


COURT. 

Procedure.]  —  See  Bankruptcy 
and  Insolvency,  1. 

See  County  Courts — Rules  of 
Court. 


COVENANT. 

Action  on — Costs  of] — See  Build- 
ing Societies,  2. 


COVENANT  FOR  TITLE. 

Deed — Covenant  for  title,  omission 
of  words,  "  notwithstanding"  &c. — 
Effect  of— Short  Form  Act — Barn- 
ages —  U npaid  mortgage  for  purchase 
money — Bar  to  action  on  covenant 
—  Undue  influence — Mistake — Refor- 
mation.] —  Action  by  the  plaintiff 
against  defendant  as  administratrix 
of  one  J.  McK.  for  breach  of  cove- 
nant for  title  contained  in  a  deed 
made  by  him  to  his  son,  the  plaintiff. 
The  deed  purported  to  be  under  the 
Short  Form  Act,  and  the  covenant 
was  that  the  grantor  had  the  right 


to  convey,  omitting  the  words  "not- 
withstanding any  act  of  the  said 
covenantor. " 

Held,  following  Brown  v.  O'Dwyer, 
35  U.  C.  R.  354,  that  although  not 
in  accordance  with  the  statute,  it 
bound  the  covenantor  as  an  absolute 
covenant  that  he  was  seized  and  had 
a  right  to  convey  in  fee  simple. 

The  deed  contained  two  several 
parcels  of  land,  and  the  plaintiff  was 
evicted  from  one,  but  was  still  owner 
of  the  most  valuable  parcel:  Held, 
that  the  measure  of  damages  was  not 
the  whole  purchase  money,  but  only 
the  proportionate  value  of  that  part 
to  which  the  title  failed. 

It  appeared  that,  at  the  time  of 
the  transaction  in  question,  the  father 
was  some  seventy  years  old,  and  re- 
posed great  confidence  in  his  son  the 
plaintiff,  and  was  in  the  habit  of 
relying  upon  his  advice.  Without 
any  apparent  reason  for  parting  with 
the  land,  on  which  he  lived,  and 
which  was  worth  $6000,  he  was  in- 
duced by  the  plaintiff  to  sell  it  to  him 
for  $3000,  $1000  of  which  consisted 
of  alleged  stale  demands  by  the  son 
against  the  father,  barred  by  the 
Statute  of  Limitations,  and  the 
balance  of  $2,000  was  secured  by  a 
mortgage,  with  interest  at  six  per 
cent.,  neither  principal  or  interest 
being  payable  for  ten  years,  the 
father  being  permitted  to  remain  on 
the  land  during  his  life.  The  mort- 
gage was  produced,  with  the  regis- 
trar's certificate  of  discharge  endorsed 
thereon,  but  there  was  no  evidence 
as  to  the  execution  of  the  discharge, 
or  as  to  how  the  mortgage  came  into 
the  plaintiff's  possession.  There  was 
no  corroboration  as  to  the  plaintiff's 
statement  of  the  existence  of  the 
debt  of  $1000,  except  a  receipt  of 
$15,  which  the  Court  refused  to 
accept  as  genuine,  while  in  corrobo- 
ration of  his  assertion  of  the  payment 


664 


DIGEST  OF  CASES. 


of  the  mortgage,  some  four  receipts 
were  put  in  by  the  plaintfF,  which, 
though  purporting  to  have  been  given 
at  different  intervals  and  different 
places,  within  four  years  from  the 
execution  of  the  mortgage,  all  ap- 
peared by  the  water  mark  to  have 
been  written  on  and  torn  from  the 
same  sheet  of  paper  ;  and  being  of  a 
very  suspicious  character,  the  Court 
also  refused  to  accept  them  as  genuine. 

Held,  that  the  evidence  having 
failed  to  prove  that  the  mortgage  had 
been  paid  off,  and  it  being  therefore 
outstanding,  no  action  could  be 
brought  on  the  covenant  in  the  deed. 

Semble,  that  the  evidence  more  fully 
set  out  in  the  case,  shewed  that  the 
transaction  was  one  which  a  Court  of 
equity  would  set  aside  as  having 
been  entered  into  by  the  father  im- 
providently,  and  by  reason  of  undue 
influence  practised  upon  him  by  the 
plaintiff. 

Held,  also,  that  the  evidence  set 
out  in  the  case,  shewed  that  the  agree- 
ment of  the  parties  was,  that  the 
plaintiff  should  have  a  deed  with 
covenants,  merely  as  distinguished 
from  a  quit  claim  deed,  and  that  it 
was  through  the  mistake  of  all  the 
parties  that  the  covenant  as  framed 
was  entered  into,  and  that  the  deed 
should  be  accordingly  reformed  by 
limiting  the  covenant  to  the  grantor's 
own  acts,  in  the  usual  form.  Mc- 
Kay v.  McKay,  1. 

See  Landlord  and  Tenant,  1,  4 — 
Mortgage. 


CRIMINAL  JUSTICE. 
See  Criminal  Law. 


nected  therewith  —  County  Attorney 
of  York—R.  S.  0.  ch.  85'3  R.  &  0. 
ch.  86.] — Held,  that  the  liability  of 
the  Crown  to  the  payment  of  ex- 
penses connected  with  the  adminis- 
tration of  criminal  justice  in  the 
province  out  of  the  consolidated 
revenue  fund  is  restricted,  under  R. 
S.  0.  ch.  86,  sec.  1,  to  such  expenses 
as  are  mentioned  in  the  schedule  to 
the  Act;  and  that  the  county,  under 
R.  S.  0.  ch.  85,  is  required  to  pay 
all  other  proper  expenses  connected 
therewith. 

Held,  also,  that  the  county  attorney 
of  York,  though  not  clerk  of  the 
peace,  is  an  officer  coming  within  the 
said  ch.  85,  whose  expenses  form 
part  of  the  expenses  of  the  adminis- 
tration of  criminal  justice. 

Where,  therefore,  the  account  of 
the  county  attorney  of  York,  for  the 
quarter  ending  31st  December,  1879, 
for  expenses  connected  with  the  ad- 
ministration of  criminal  justice,  was 
audited  by  the  county  board  of  audit 
and  paid,  but  certain  of  the  items 
were  disallowed  by  the  provincial 
treasurer  as  not  payable  by  the 
crown  out  of  the  consolidated  reve- 
nue fund,  not  being  contained  in  the 
schedule,  and  the  board  of  audit, 
therefore,  in  auditing  the  county 
attorney's  account  for  a  subsequent 
quarter,  deducted  therefrom  the 
amount  of  said  disallowed  items,  a 
mandamus  was  granted  to  the  board 
to  rescind  their  order  for  such  deduc- 
tion. Re  Fenton,  County  Crown  At- 
torney of  York,  and  Board  of  Audit 
of  York,  31. 

See  Bankruptcy  and  Insolvency, 
1 — Extradition. 


CRIMINAL  LAW. 

Criminal  justice  —  Expenses  con- 


CROWN  LANDS. 

1.  Patent  of  land — Whether  under 
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Free  Grant  Act — R.  S.  0.  ch.  23,  R. 
S.  0.  ch.  24.] — In  a  patent  from  the 
crown  of  lots  16  and  17,  in  the  11th 
concession  of  Snowdon,  the  patentee 
was  described  as  "a  free  grant 
settler";  but  the  patent  on  its  face 
purported  to  grant  the  land  abso- 
lutely and  unconditionally,  and  did 
not  contain  the  statements  required 
by  sec.  16  of  the  Free  Grant  and 
Homestead  Act,  R  S.  O.  ch.  24  •  and 
there  was  no  evidence  that  the  pa- 
tentee ever  was  a  locatee  of  the  land 
under  said  Act,  or  that  the  crown 
intended  issuing  the  patent  there- 
under. 

Held,  that  the  land  must  be  deemed 
to  have  been  granted  absolutely  and 
unconditionally. 

Semhle,  that  the  patent  might 
have  issued  under  sec.  12  of  the 
Public  Lands  Act,  R.  S.  O.  ch.  23. 
Canada  Permanent  Loan  and  Sav- 
ings Co.  v.  Taylor,  41. 

2.  Railway  chartered  he/ore  Con- 
federation —  Rights  of  over  Crown 
lands  in  this  Province — B.  JV.  A. 
Act,  sees.  91,  92,  101 — Canada  Cen- 
tral R.  W.  Co. — Rights  of  as  against 
timber  licensee.] — The  plaintiff  here- 
in, a  timber  licensee,  sold  his  interest 
in  the  license  and  limits  to  one  W., 
who  entered  and  cut  timber,  but  the 
transfer  was  not  proved,  and  by  the 
regulations  of  the  Crown  lands  De- 
partment all  transfers  were  to  be  in 
writing  and  subject  to  their  approval, 
and  were  to  be  valid  only  from  such 
approval. 

Held,  that  the  legal  title  to  the 
limits  and  timber  thereon  was  in  the 
plaintiff,  and  that  W.'s  possession 
was  the  plaintiff's,  who  was  entitled 
to  maintain  an  action  for  damage 
done  to  the  limits. 

Held,  that  the  Canada  Central 
Railway  acquired  under  their  charter, 
granted  by  the  Act  19  &  20  Vic.  ch. 
84 — vol.  xxxi  c.p. 


112,  and  subsequent  Acts  relating 
thereto  passed  prior  to  Confedera- 
tion the  right,  which  was  preserved 
by  sec.  109  of  the  B.  N.  A.  Act,  to 
enter  on  the  Crown  lands  in  the 
Province  of  Ontario  on  the  line  of 
the  railway  included  in  a  subsequent 
timber  license  granted  to  the  plain- 
tiff, and  to  cut  the  timber  within  six 
rods  of  either  side  thereof,  without 
any  restriction  as  to  obtaining  the 
consent  of  the  Lieutenant-Governor 
in  Council. 

Semble,  that  in  the  case  of  railway 
companies  within  the  exclusive  juris- 
diction of  the  Dominion  Parliament, 
it  has  the  power  to  confer  upon  such 
companies  the  right  of  constructing 
their  lines  through  the  Crown  lands 
of  the  several  provinces  through 
which  they  may  pass,  without  such 
consent  of  the  Lieutenant-Governor 
in  council. 

By  sec.  4  of  19  k  20  Yic.  ch..H2, 
the  clauses,  amongst  others,  of  the 
Railway  Clauses  Consolidation  Act, 
14  &  15  Yic.  ch.  51,  relating  to  lands 
were  incorporated  therewith,  where- 
by the  company  was  empowered  to 
enter  upon  the  Crown  lands  on  the 
line  of  their  railway,  and  to  fell  and 
remove  the  trees  standing  thereon, 
&c.  By  sec.  8  of  the  16  Yic.  ch.  169, 
possession  of  such  lands  was  not  to 
be  taken  without  the  consent  of  the 
Governor  in  Council,  but  it  was  ex- 
pressly provided  that  this  was  not  to 
limit  or  affect  the  powers  given  by 
the  special  Act. 

Held,  that  the  last  named  proviso 
shewed  that  the  said  section  8  was 
not  to  apply  to  this  company.  Booth 
v.  Mclntyre  et  al,  183. 


DAMAGES. 

Double  value.] — See  Landlord  and 
Tenant,  3. 
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See  Covenant  for  Title— Dower 
— Surveyor — Ways. 


DEATH. 

Of  sole  defendant— Adding  parties.'] 
—  See  Practice,  1. 


DEBT. 

Fraud  in  contracting  abroad.] — 
See  Bankruptcy  and  Insolvency,  1. 


DEED. 

See  Covenant  for  Title — Land- 
lord and  Tenant,  2,  4. 


DEMAND. 

Of  taxes.]— See  Assessment  and 
Taxes,  2. 

Purely  money  demand.]  —  See 
Building  Societies,  2. 

For  assignment  in  insolvency — 
Maliciously  making — Action  for.] — 
jSee  Bankruptcy  and  Insolvency,  2. 

Of  payment] — See  Insurance,  1. 


DESCRIPTION. 

Of  goods.] — See  Bills  of  Sale 
and  Chattel  Mortgages,  1. 


DIAGRAM. 

See  Insurance,  4. 


DISBURSEMENTS. 
€osts.] — See  Attorney. 


DISCHARGE. 

By  giving  time.] — See  Payment. 


DISTRESS. 

Discretionary  power  to  collector — 
Validity  of] — See  Assessment  and 
Taxes,  2. 

Right  of] — See  Landlord  and 
Tenant,  3. 

See  Sheriff. 


DIVIDENDS. 
See  Assessment  and  Taxes,  3. 


DOMINION  PARLIAMENT. 

I  Jurisdiction  of]  —  See  Bank- 
ruptcy and  Insolvency,  1. 


DOWER. 

Damages — Pleading.] — To  a  sum- 
mons under  "The  Dower  Procedure 
Act,"  R.  S.  O.  ch.  55,  with  the 
statutory  notice  endorsed,  under  sec. 
10,  claiming  damages,  the  defendant 
entered  an  appearance,  under  sec. 
20,  with  an  acknowledgment  that 
he  was  tenant  of  the  freehold,  and 
consent  that  plaintiff  might  have 
judgment  for  her  dower,  and  take 
the  necessary  proceedings  to  have 
the  same  assigned  to  her.  The  plain- 
tiff then  served  a  declaration  claim- 
ing dower  as  well  as  damages  for  its 
detention. 

Held,  that  the  declaration  was  bad 
and  must  be  set  aside,  in  claiming 
dower  when  her  right  to  it  was 
admitted. 

Queer  e,  whether  such  damages 
might  not  be  recovered  on  a  record 
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properly  framed.  Linfoot  v.  Dun- 
combe,  21  C.  P.  484,  remarked  upon. 
Harvey  v.  Pear  sail,  239. 


DUE  DILIGENCE. 

See  Insurance,  2. 


EJECTMENT. 

Finding  as  to  improvements  — 
Application  to  refer  back.~\  —  See 
Arbitration  and  Award. 

See  Landlord  and  Tenant,  1  — 
Practice,  1. 


EMBARRASSING  PLEAS. 

See  Pleading. 


ENDORSEMENT. 
See  Partnership. 


EQUITABLE  ASSIGNMENT. 

Of  goods.] — See  Bills  of  Sale 
and  Chattel  Mortgages,  2. 


EQUITY  OF  REDEMPTION. 

Release  of — Evidence  of.] — See 
Mortgage. 


ESTATE. 

For  life.\ — See  Landlord  and 
Tenant,  4 — Will. 


EVIDENCE. 
See  Covenant  for  Title — Ex- 


tradition —  Husband  and  Wife, 
1,  2— Insurance,  4 — Landlord  and 
Tenant,  2,  4 — Mortgage — Rail- 
ways, 2 — Surveyor — Trespass. 


EXCESSIVE  DAMAGES. 
See  Ways. 


EXECUTION. 
See  Sheriff. 


EXPENSES. 

Criminal  justice.] — See  Criminal 
Law. 


EXTORTION. 

See  Justice  of  the  Peace. 


EXTRADITION. 

Statutes  in  force — Foreign  indict- 
ment—  Sufficiency  of  evidence] — ■ 
Held,  that  the  40  Vic.  ch.  25,  D.,  is 
not  in  force,  but  that  the  law  and 
practice  relating  to  the  extradition 
of  fugitive  criminals  between  the 
United  States  and  Canada,  is  to  be 
found  in  the  Ashburton  treaty  Art. 
X.,  the  31  Vic.  ch.  94,  D. ;  33  Vic. 
ch.  25,  D,  and  the  Imp.  Acts,  33  &  34 
Vic.  ch.  52,  and  36  &  37  Vic.  ch.  60. 

Re  Williams,  7  P.  R.  275,  ap- 
proved of. 

On  an  application  for  the  dis- 
charge of  a  prisoner  committed  for 
extradition  under  an  order  of  the 
County  Judge  of  Kent,  on  a  charge 
of  murder  : 

Per  Wilson,  C.  J.,  that  under  the 
above  Acts,  and  the  32  and  33  Vic. 
ch.  30,  sees.  4,  5,  a  certified  copy  of 
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an  indictment  for  murder  found  by 
the  grand  jury  of  Erie  county,  State 
of  New  York,  XL  S.,  was  of  itself 
sufficient  evidence  to  justify  the  com- 
mittal of  such  prisoner  for  extra, 
dition. 

Per  Osler,  J.,  that  such  indict- 
ment was  not  evidence  for  any  pur- 
pose. 

Per  Wilson,  C.  J.,  and  Osler, 
J.,  that  the  other  evidence  taken 
before  the  County  Judge,  documen- 
tary and  viva  voce,  set  out  below, was 
insufficient,  as  it  shewed  at  most  that 
the  prisoner  was  an  accessory  after 
the  fact,  which  did  not  come  within 
the  treaty. 

Per  Galt,  J.,  that  if  the  case  had 
turned  on  the  indictment  alone,  he 
would  have  hesitated  to  accept  it  as 
conclusive  against  the  accused  ;  but 
that  the  other  evidence  together  with 
the  indictment,  was  sufficient  to  war- 
rant his  extradition. 

The  application  was  therefore  re- 
fused.— -Regina  v.  Browne,  484. 


FALSE  PRETENCES. 
See  Malicious  Arrest. 


FEES. 

Criminal  justice.'] — See  Criminal 
Law. 

See  Attorney. 


FOREIGN  CORPORATIONS. 

Assessment  of.~\ — See  Assessment 
and  Taxes,  3. 


FOREIGN  LAW. 

See  Husband  and  Wife,  3. 


FORFEITURE. 

Of  stock.] — See  Corporations,  5. 

Of  insurance —  Waiver  of  ] — See 
Insurance,  1. 


FRAUD  AND  MISREPRE- 
SENTATION. 

See  Bankruptcy  and  Insolvency- 
1—  Covenant  for  Title— Princi, 
pal  and  Agent,  1. 


FREE  GRANT  ACT. 
See  Crown  Lands,  1. 

GENERAL  AVERAGE. 
See  Shipping. 


GOODS. 

Description  of]  —  See  Bills  of 
Sale  and  Chattel  Mortgages,  1 . 

Equitable  assignment — Change  of 
pos session.] — See  Bills  of  Sale  and 
Chattel  Mortgages,  2. 

Loss  of] — See  Railways. 

Sale  of.] — See  Sale  of  Goods. 


HIGHWAYS. 

See  Ways. 


FOREIGN  INDICTMENT. 
See  Extradition. 


HOMESTEAD  ACT. 
See  Crown  Lands,  1. 
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HUSBAND  AND  WIFE. 

1.  Action  for  slander  uttered  by 
wife — Parties.'] — Held,  under  P.  S. 
O.  ch.  125,  that  in  an  action  for  a 
tort  committed  by  a  wife  during 
coverture,  the  husband  is  not  a  pro- 
per party,  but  the  wife  must  be 
sued  alone.  Amer  v.  Rogers  et 
ux.,  195. 

2.  Breach  of  promise  of  marriage 
— Evidence  of  mutual  promise.] — In 
an  action  for  breach  of  promise  of 
marriage  it  was  proved  that  the  de- 
fendant, on  being  charged  by  the 
plaintiff's  father  with  having  got  her 
in  the  family  way,  and  having  pro- 
mised to  marry  her — the  plaintiff1 
having  been  seduced,  and  had  a  child 
by  him — replied  :  "I  will  marry  her 
if  it  is  mine,"  and  also  that  he  could 
not  do  anything  until  he  got  some 
land  from  his  father,  when  he  would 
marry  her.  It  further  appeared  that 
the  defendant  had  admitted  some 
time  previously  having  got  50  acres 
from  his  father.  There  was  no  proof 
of  an  actual  promise  on  the  plaintiff's 
part,  but  on  the  cross-examination  of 
the  plaintiff's  father  he  stated  that 
before  speaking  to  the  defendant 
about  marrying  his  daughter  she  had 
told  him  she  was  going  to  get  mar- 
ried to  the  defendant. 

Held,  Galt,  J.,  doubting,  that 
there  was  sufficient  evidence  of  a 
mutual  promise  to  marry  to  go  to  the 
jury,  and  a  verdict  for  the  plaintiff 
was  upheld. 

In  the  first  count  of  the  declara- 
tion, the  promise  alleged  was  to  marry 
within  a  reasonable  time  ;  and  in  the 
second  count  on  a  day  now  past. 

Held,  both  counts  sustainable  on 
the  evidence,  but  especially  the 
second.    Fisher  v.  Graham,  286. 

3.  Separate  business  —  Evidence.] 


— The  plaintiff,  a  married  woman, 
was  married  in  Cincinnati,  Ohio,  in 
October,  1878,  without  any  marriage 
settlement,  and  not  possessed  of  any 
separate  estate  except  about  $200. 
Her  husband  carried  on  business 
there  until  December,  1878,  when 
he  failed,  and  an  assignee  was  ap- 
pointed. The  plaintiff  claimed  that 
she  then  purchased  the  stock  from 
the  assignee,  and  carried  on  a  busi- 
ness, similar  to  that  carried  on  by 
her  husband,  on  her  own  behalf  and 
separately  from  him.  Subsequently 
she  removed  to  Hamilton,  where  her 
husband  had  previously  gone,  and  the 
goods  which  remained  unsold  were 
sent  to  Hamilton,  where  with  them 
she  commenced  and  carried  on,  as 
she  claimed,  a  similar  business  to 
that  carried  on  in  Cincinnati,  pur- 
chasing new  goods  from  time  to  time. 
Upon  an  interpleader  issue  to  try 
her  right  to  these  goods  as  against 
execution  creditors  of  her  husband  : 
Held,  on  the  evidence  set  out  in 
the  case,  that  not  only  did  it  appear 
that  the  business  carried  on  in  Cin- 
cinnati by  the  wife  was  in  fact  the 
husband's,  but  that  according  to  the 
law  of  Ohio  it  must  be  deemed  to 
be  such  in  the  absence  of  an  order 
of  protection,  which  was  the  case 
here. 

Held,  also,  that  the  business  sub- 
sequently carried  on  in  Hamilton,  al- 
though $400  of  her  money  had  been 
put  into  it,  was  also  in  fact  the  hus- 
band's business,  though  carried  on  in 
the  wife's  name.  Levine  v.  Glaflin 
et  al,  600. 


IMPROVEMENTS. 

Lien  for.] — See  Arbitration  and 
Award — Practice,  1. 

See  Landlord  and  Tenant,  3. 
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INDICTMENT. 

Foreign.] — See  Extradition. 


INSOLVENCY. 
See  Bankruptcy  and  Insolvency. 


INSPECTION. 
Personal.] — See  Insurance,  4. 


INSURANCE. 

1.  Equitable  non-forfeiting  system 
— Death  during  lapse — Promissory 
note  —  Effect  of  non-payment  of — Ne- 
cessity for  demand  of  payment — 
Waiver  of  forfeiture. — By  a  policy  of 
insurance,  dated  13th  April,  1869, 
for  the  payment  of  the  annual  pre- 
mium of  $29.56,  payable  quarterly, 
the  defendants  jointly  assured  the 
lives  of  the  plaintiff  and  his  wife  in 
$1,000,  and  engaged  to  pay  the  same 
on  the  death  of  the  assured  when  the 
event  provided  for  happened,  deduct- 
ing therefrom  all  notes  for  premiums 
on  the  policy  unpaid  at  that  time, 
together  with  any  balance  of  the 
year's  premium  remaining  unpaid. 
And  in  case  the  assured  should  not 
pay  the  said  premiums  on  or  before 
the  said  several  days,  &c,  and  the 
interest  on  all  notes  on  account  of 
premiums  until  the  same  were  paid, 
the  company  should  not  be  liable  for 
any  sum,  "  with  the  exception  that 
in  case  this  policy  is  allowed  to  elapse 
after  one  full  annual  payment  has 
been  made,  the  insurance  will  be  con- 
tinued in  force  for  the  period  which 
the  equitable  value  of  the  policy  at 
the  time  of  lapse  would  purchase." 
Payments  of  premiums  were  made  in 
cash  from  13th  April,  1869,  to,  but 
not  including  13th  January,  1874, 


upon  which  day  the  policy  lapsed, 
being  for  four  years  and  three-fourths 
of  a  year,  which,  by  the  company's 
table  under  the  equitable  non-forfeit- 
ing system,  extended  the  policy  after 
the  lapse  for  a  period  beyond  the  2nd 
January,  1877,  when  the  plaintiff's 
wife  died.  It  appeared  that  on  the 
28th  January,  1875,  the  plaintiff 
gave  defendant's  agent  a  so-called 
promisory  note  for  the  four  instal- 
ments due  in  1874,  being  up  to,  but 
not  including,  13th  January,  1875, 
which  note  was  payable  in  three 
months,  and  provided  that  if  not  paid 
at  maturity  with  interest  at  seven 
per  cent.,  the  policy  should  be  null 
and  void.  It  also  appeared  that  on 
the  8  th  April,  1875,  during  the  cur- 
rency of  the  note,  the  plaintiff  paid, 
and  the  company  received  payment 
in  cash  of  the  premium  which  fell 
due  on  the  13th  January,  1875.  In 
an  action  by  the  plaintiff  to  recover 
the  amount  of  the  policy : 

Held,  that  he  was  entitled  to  re- 
cover: that  by  the  cash  payments 
made  up  to  the  13th  January,  1874, 
there  was  a  right  to  the  benefits  of 
the  policy  for  such  extended  period  : 
that  it  could  not  be  deemed  to  be 
the  intention  of  the  parties  to  abridge 
such  rights  by  the  note  of  the  28th 
January,  1875,  but  that  the  effect  of 
non-payment  thereof  was  merely  to 
put  the  parties  in  the  same  position 
as  if  the  note  had  not  been  given. 

Per  Galt,  J. — To  work  a  forfeiture 
for  the  non-payment  of  a  promissory 
note,  as  the  one  in  this  case,  the  com- 
pany must  demand  payment  of  it  on 
the  day  it  becomes  due,  and,  if  not 
paid,  declare  the  policy  forfeited  or 
void. 

Semble,  per  Wilson,  C.  J.,  the 
company,  by  receiving  the  premium 
in  cash  for  a  period  subsequent  to 
that  for  which  the  forfeiture  was 
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claimed,  had  waived  such  forfeiture, 
though  the  receipt  was  before  the 
forfeiture  had  accrued.  Watts,  v. 
Atlantic  Mutual  Life  Ins.  Co.,  53. 

2.  Accident — Unlawful  act — Due 
diligence  —  Nonsuit.]  —  By  certain 
conditions  of  a  policy  of  insurance 
against  accident,  it  was  provided  that 
the  insurance  should  not  extend  to 
any  bodily  injury  where  the  death 
or  injury  might  have  happened  in 
consequence  of  voluntary  exposure  to 
unnecessary  danger,  hazard,  or  peril- 
ous adventure,  or  of  violating  the 
rules  of  any  company  or  corporation 
he,  or  while  engaged  in,  or  in  conse- 
quence of  any  unlawful  act :  that  the 
insured  should  use  all  due  diligence 
for  personal  safety  and  protection, 
&c. ;  and  that  standing  or  walking 
on  a  railroad  track,  were  hazards 
not  contemplated  or  covered  by  the 
contract. 

Where  the  insured  was  killed  by 
being  run  over  by  an  engine  while 
contrary  to  the  rules  of  the  Northern 
Railway  Company,  and  the  statute 
42  Yic.  ch.  9,  sec.  16,  sub-sees.  o,  6, 
D.,  driving  a  horse  and  buggy  on  the 
private  grounds  of  the  said  railway 
company  at  a  place  where  there  was 
a  net  work  of  tracks,  and  where  it 
was  most  dangerous  to  be. 

Held,  that  there  could  be  no  re- 
covery, and  a  nonsuit  was  entered. 
Neill\.  Travellers'  Ins.  Co.,  394. 

3.  Mutual  Ins.  Co. — Failure  to 
deliver  proofs  within  thirty  days — 
Mistake — R.  S.  0.  ch.  162,  sec.  2.]— 
Upon  a  policy  issued  by  a  mutual 
company  the  statutory  conditions 
were  endorsed  with  variations,  one 
of  which  was  (being  the  same  as  sec. 
56  of  the  Mutual  Act,  R.  S.  O.  ch. 
161,)  that  the  proofs,  declarations, 
&c,  called  for  by  the  statutory  con- 
ditions should  be  furnished  to  the 


company  in  writing  within  thirty 
days  after  the  loss.  The  loss  occurred 
on  the  2nd  October,  1878,  and  on 
the  5th,  the  plaintiff  notified  the 
defendants  by  letter.  A  few  days 
after  the  plaintiff  saw  one  S.,  an 
agent  of  the  defendants  for  obtaining 
applications,  though  not  for  collect- 
ing claims,  but  who  had  acted  for 
plaintiff  in  settling  a  previous  loss 
with  defendants,  and  asked  him  to 
act  for  him  on  this  occasion  and  do 
what  was  proper,  which  S.  promised 
to  do.  On  17th  October  the  defen- 
dants' president  came  up  and  saw 
plaintiff,  who  informed  him  of  the 
loss  and  of  all  the  circumstances 
relating  thereto,  and  plaintiff  was 
told  by  him  in  answer  to  his  enquiry, 
that  nothing  further  need  be  done. 
The  plaintiff  in  consequence  did 
nothing ;  but  subsequently,  on  hear- 
ing that  defendant  disputed  the  claim 
some  correspondence  took  place,which 
resulted  in  the  plaintiff  employing  a 
solicitor,  and  proofs  were  thereupon 
put  in,  but  after  the  lapse  of  thirty 
days.  * 

Held,  that  sec.  2  of  the  E,.  S.  0. 
ch.  162,  applied  to  mutual  companies, 
and  that  as  the  evidence  shewed  that 
the  non-compliance  with  the  con- 
dition as  to  putting  in  the  proofs 
within  the  thirty  days  was  by  mis- 
take, the  plaintiff  was  entitled  to 
recover.  Robins  v.  Victoria  Mutual 
Fire  Ins.  Co.,  562. 

4.  Insurance — Statutory  conditions 
—  Variations — Buildings  within  100 
feet — Failure  to  give  notice— Diagram 
by  agent  after  personal  inspection — 
Evidence.]  —  The  first  statutory  con- 
dition endorsed  on  a  policy  provided 
that  if  the  insured  misdescribed  his 
building  or  goods  to  the  prejudice  of 
the  company,  or  misrepresented,  or 
omitted  to  communicate  any  material 
circumstance,  the  insurance  relating 
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thereto  should  be  void.  The  second 
statutory  condition  provided  that  the 
policy  was  intended  to  be  in  accor- 
dance with  the  application  unless  the 
company  should  point  out  the  differ- 
ence relied  on,  with  a  variation  added 
thereto,  that  such  application,  or  any 
survey,  plan  or  description  of  the 
property  to  be  insured  should  be 
considered  a  part  of  the  policy  and 
every  part  of  it  a  warranty  by  the 
insured,  but  that  the  company  would 
not  dispute  the  correctness  of  any 
diagram  or  plan  prepared  by  its 
agent  from  a  personal  inspection. 
The  twentieth  statutory  condition  as 
varied,  provided  that  in  case  any 
agent  took  part  in  the  preparation 
of  the  application,  he  should,  with 
the  exception  above  provided  in  case 
a  diagram,  or  plan,  be  regarded  in 
that  work  as  the  agent  of  the  appli- 
cant, By  the  application,  which  was 
signed,  not  by  the  insured,  but  by 
the  agent,  the  insured  was  required  i 
to  make  known  the  existence  of  all  j 
buildings  within  100  feet  of  the  j 
insured  premises,  but  it  appeared 
that  the  insured  had  omitted  to  make 
known  the  existence  of  a  small  build- 
ing used  for  storing  coal  oil,  and 
material  to  be  made  known,  within 
such  distance.  A  diagram  was  made 
and  filled  in  by  the  agent  and  signed 
by  him  in  his  own  name  as  well  as 
that  of  the  insured,  which  contained 
no  reference  to  this  building.  The 
diagram  was  not  made  from  a  per- 
sonal inspection  at  the  time,  but  from 
a  previous  inspection  and  the  know- 
ledge thereby  acquired. 

Held,  that  even  if  under  the  above 
conditions  the  plaintiff  would  be  re- 
lieved from  the  effect  of  his  omission 
to  make  known  the  existence  of  such 
building  when  there  was  a  personal 
inspection  by  the  agent,  and  a  plan 
prepared  from  it,  there  was  none 


here,  as  it  required  to  be  one  made 
for  the  purpose  of  the  very  insurance. 

Per  Wilson,  C.  J. — 1.  That  the 
defendants  were  entitled  to  dispute 
the  correctness  of  the  plaintiff's 
answer  as  to  the  distance  of  the 
contiguous  buildings,  notwithstand- 
ing their  agreement  not  to  dispute 
their  agent's  diagram,  with  which 
the  answer  agreed. 

2.  That  the  addition  to  the  second 
statutory  condition,  making  the  appli- 
cation, &c.,  a  warranty,  could  not 
be  sustained,  as  against  the  first 
statutory  condition,  which  made  it 
only  a  representation,  however  un- 
just and  unreasonable  in  this  par- 
ticular case. 

3.  That  the  plaintiff  could  not 
repudiate  that  part  of  the  variation 
of  the  second  condition  making  the 
application,  &c,  a  warranty,  and 
take  the  benefit  of  that  part  making 
the  agent's  plan  binding  upon  the 
company,  but  must  reject  or  adopt 
it  as  a  whole.  Quinlan  v.  Union 
Fire  Ins.  Co.,  618. 

See  Building  Societies,  2. 


INTEREST. 

See  Building  Societies,  2 — Cor- 
porations, 5. 


INTERPLEADER 

See  Sheriff. 


INVESTMENT. 

Negligence  in  investing  money — 
Action  for — Taking  second  mortgage.] 
— Held,  that  it  is  a  breach  of  duty 
in  a  person  entrusted  with  money  to 
invest  on  real  estate  to  invest  on  the 
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security  of  a  second  mortgage,  unless 
with  the  sanction  of  the  lender, 
which  such  person  must  prove,  and 
which  the  evidence  in  this  case  failed 
to  establish . 

The  value  of  the  property  herein 
was  about  $1000  ;  the  first  mortgage 
beiug  for  $325,  and  the  second  for 
$400,  taken  to  the  plaintiff.  The 
borrower  was  a  respectable  mechanic 
in  receipt  of  good  wages,  occupying 
the  property  himself,  which  was  situ- 
ated in  the  place  where  all  the  par- 
ties resided  and  carried  on  business. 
The  learned  Judge  at  the  trial  found 
that  the  defendant  was  not  guilty  of 
negligence  so  far  as  the  value  was 
concerned,  and  the  Court  refused  to 
interfere. 

Remarks  as  to  the  proper  form  of 
declaration  in  such  case,  where  the 
defendant  was  not  paid  by  the  lender 
but  by  the  borrower. 

Upon  the  conflicting  evidence,  set 
out  in  the  case,  the  learned  J udge  at 
the  trial  found  that  the  plaintiff  had 
not  been  informed  of  the  first  mort- 
gage, under  which  the  property  was 
sold,  leaving  only  about  $60  appli- 
cable to  the  second  mortgage. 

The  Court  refused  to  set  aside  this 
finding,  and  sustained  the  verdict 
for  the  plaintiff.  Carter  v.  Hatch, 
293. 


IRON. 

Particular  brand.] — See  Sale  of 
Goods. 


JUDGMENT. 

Irregularly  signed.] —  See  Tres- 
pass. 


JURISDICTION. 

Of  Dominion  Parliament.]  — See 
Bankruptcy  and  Insolvency,  1. 
85 — VOL.  XXXI  CP 


JUS  TERTII. 

See  Trespass. 


JUSTICE  OF  THE  PEACE. 

Magistrate — Costs — Wilful  over- 
charge— Liability.] —  A  magistrate, 
acting  under  32  &  33  Yic.  ch.  20, 
sec.  37,  D.,  convicted  four  persons 
for  creating  a  disturbance  thereunder, 
and  imposed  upon  each  a  fine  of 
$5.00,  but  instead  of  severing  the 
costs  which  he  had  charged,  imposed 
the  full  amount  thereof  against  each 
defendant,  and  received  it  from  each. 

Held,  that  under  the  circum- 
stances, more  fully  set  out  in  the 
case,  the  overcharge  must  be  deemed 
to  have  been  wilfully  made,  so  as  to 
render  the  defendant  liable  to  the 
penalty  imposed  in  such  cases  by  the 
R.  S.  O.  ch.  77,  sec.  4.  Parsons  qui 
tarn  v.  Or  abbe,  151. 


KNOWLEDGE. 

See  Railways,  1. 

LAND. 

See  Crown  Lands. 


LANDLORD  AND  TENANT. 

1.  Preach  of  covenant  not  to  assign, 
&g. — Ejectment — Recovery  limited  to 
land,  and  not  to  buildings  thereon.] — 
The  plaintiffs,  owners  in  fee  of  cer- 
tain land,  on  the  30th  of  October, 
1866,  leased  it  for  21  yeirs  to  one 
B.  by  a  lease  under  the  Short  Form 
A  ct,  containing  covenants  to  pay  rent 
and  not  to  assign  or  sub-let  without 
leave.  By  a  deed  of  the  same  date, 
after  reciting  the  lease  and  an  agree- 
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merit  of  B.  to  purchase  the  buildings 
on  the  land  for  $1,400,  the  plaintiffs 
conveyed  the  said  buildings  to  B., 
his  executors,  administrators  and  as- 
signs. B.  then  mortgaged  the  prem- 
ises to  H.,  and  afterwards  assigned 
his  interest  to  C,  who  assigned  to  G. 
H.,  and  G.  H.  assigned  to  M.  This 
last  assignment  was  objected  to  by 
the  plaintiffs,  who  brought  eject- 
ment against  the  defendant  D.,  who 
was  in  possession  of  the  buildings 
under  a  verbal  lease  from  B.,  for  the 
forfeiture  occasioned  by  such  assign- 
ment, as  also  for  non-payment  of 
rent.  While  a  rule  nisi  to  set  aside 
this  verdict  was  pending  the  plain- 
tiffs obtained  a  decree  in  Chancery,  by 
which  the  conveyance  to  B.,  so  far 
as  it  conveyed  the  land  on  which  said 
buildings  stood,  was  declared  to  be 
a  mistake,  and  was  rectified  so  as  to 
pass  only  a  chattel  iuterest  in  said 
buildings,  and  no  estate  in  the  land. 

Held,  that  the  plaintiffs  were  en- 
titled to  recover  for  the  breach  of  the  ■ 
covenant  not  to  assign,  &c,  but  that 
under  the  circumstances  their  reco- 
very must  be  limited  to  the  land 
alone  and  not  to  the  buildings 
thereon,  and  that  therefore  they 
could  not  enter  into  said  buildings  or 
remove  the  defendant  therefrom. 
Toronto  Hospital  Trustees  v.  Den- 
ham  et  al.,  203. 

2.  Real  landlord — Evidence — At- 
tornment— Mortgage,  though  absolute 
deed  in  form — 11  Geo.  II,  ch.  19, 
sec.  11.] — In  replevin  the  defendant, 
who  had  mortgaged  the  demised 
premises  to  one  E.,  claimed  as  land- 
lord, under  a  lease  alleged  to  have 
been  made  by  him  subsequent  to  the 
mortgage,  three  quarters'  rent,  which 
had  been  paid  by  the  tenant  to  E. 

Held,  that  the  evidence,  set  out 
in  the  case,  shewed  that  E.  was  the 
original  and  actual  lessor  or,  at  all 


events,  that  previous  to  the  payment 
of  the  rent  avowed  for,  the  tenant 
had  attorned  to  E.  with  the  defen- 
dant's consent. 

Queer e,  whether  a  conveyance  ab- 
solute in  f  orm,  though  a  mortgage  in 
fact,  comes  within  the  Act  11  Geo. 
II.  ch.  19,  sec.  11,  so  as  to  authorize 
the  mortgagee  to  give  notice  to  and 
receive  an  attornment  from  a  tenant. 
McLennan  v.  Hannum.  310. 

3.  Fixed  rent — Bight  to  distrain — 
Double  value — 2  W.  &  M.  Sess.  1,  ch. 
5,  sec.  5 — Bent  due.] — The  defendant 
leased  certain  land  to  the  plaintiff  for 
a  term,  during  which  the  latter  was 
to  make  improvements,  and  at  the 
expiration  of  the  term  the  value  of 
such  improvements,  as  well  as  the 
amount  of  the  rent,  was  to  be  fixed 
by  arbitration.  The  defendant  hav- 
ing distrained  for  rent  claimed  to  be 
due  : 

Held,  that  there  being  no  fixed 
rent  agreed  upon  there  was  no  right 
of  distress,  and  the  defendant  was 
therefore  merely  a  trespasser  and 
liable  to  damages  to  the  actual  value 
of  the  goods,  but  not  to  double  their 
value,  as  it  was  not  a  case  within  2 
W.  &  M.  Sess.  1,  ch.  5,  sec.  5,  which 
refers  to  the  wilful  abuse  of  the 
power  of  distress. 

Semble,  that  although  there  may 
be  no  rent  in  arrear  until  the  same  is 
fixed  by  arbitration,  there  cannot  be 
said  to  be  none  due.  Mitchell  v. 
Duffy,  266,  649. 

4.  Lease — Estate  for  life — Cove- 
nants —  Conditions  —  Evidence.] — 
Under  an  indenture  made  in  pursu- 
ance of  the  Act  to  facilitate  the  leas- 
ing of  lands  and  tenements  between 
A.  B.  of  the  first  part,  and  D.  B., 
and  L.  B.,  his  wife,  of  the  second 
part,  (the  parents  of  A.  B.)  it  was 
witnessed  that  the  party  of  the  first 


DIGEST  OF  CASES. 


675 


part  agreed  to  lease  to  the  parties  of 
the  second  part  certain  land  described 
"  To  have  and  to  hold  during  their 
natural  life  all  the  privileges  and  ap- 
purtenances of  the  above  mentioned 
land,"  &c.,  "  and  the  party  of  the 
second  part  is  to  have,  hold,  work, 
and  enjoy  during  his  natural  life  or 
hers,  or  while  they  have  their  natural 
reasoning  faculties  and  their  right 
minds.  And  should  the  party  of  the 
second  part,  either  or  both  of  them, 
be  deprived  of  reasoning  faculties  or 
incapable  of  manual  labour,  they  are 
to  have  their  support  in  a  comfort- 
able and  respectable  manner  while 
they  shall  live  from  the  party  of  the 
first  part.  Should  the  party  of  the 
second  part  be  incapable  of  taking 
charge  of  the  place  in  his  after  years 
as  it  should  be  done  by  good  hus- 
bandry, then  the  party  of  the  first 
part  govern  the  above  mentioned 
land  as  seems  best  to  him and 
there  was  a  covenant  for  quiet  en- 
joyment with  the  exception  of  the 
party  of  the  first  part.  It  appeared 
that  since  the  making  of  the  lease  L. 
B.,  the  wife,  had  died  ;  and  it  was 
found  by  the  jury  at  the  trial  that 
D,  B.  did  not  cease  to  possess  his 
reasoning  faculties,  &c.  :  but  that  he 
was  incapable  of  manual  labour  and 
of  taking  charge  of  the  place,  &c. 

Held,  that  under  the  indenture  a 
freehold  estate  for  life  was  conveyed, 
and  that  such  estate  was  never  de- 
feated, for  that  as  to  the  contingency 
of  the  habendum,  which  was  strictly 
a  limitation,  it  was  disposed  of  by 
the  finding  of  the  jury;  and  as  to  the 
subsequent  clauses  of  the  lease,  they 
could  not  be  deemed  to  be  conditions 
on  the  happening  of  which  the  estate 
became  forfeited,  for  that  the  first 
clause  merely  amounted  to  a  cove- 
nant to  support  the  grantees  when 
they  should  so  become  incapable  of 
gaining  their  own  living  from  the 


farm,  and  the  object  of  the  second 
clause  being  to  confer  authority  on 
the  grantor  to  manage  the  farm  for 
such  purpose.  Turley  v.  Benedict, 
417. 

Claim  for  rent] — See  Sheriff. 

LEASE. 
See  Landlord  and  Tenant. 


LICENSE. 

Timber.] — See  Crown  Lands,  2. 


LIEN. 

For  improvements.] — See  Arbitra- 
tion and  Award — Practice,  1 . 


LIFE  ESTATE. 

See  Landlord  and  Tenant,  4 — 
Will. 


LIMITATION  OF  ACTION. 
See  Assessment  and  Taxes,  1. 

LOAN  SOCIETIES. 

See  Building-  Societies. 


MAGISTRATE. 
See  Justice  of  the  Peace. 


MALICIOUS  ARREST. 

False  pretence — Bona  fides — Ter- 
mination oj  proceedings  —  Backing 
warrant — 32  &  33  Vic.  ch.  30  sec.  23r 
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B.,  Sched.  K.]— In  July,  1878,  on 
returning  with  the  defendant  from 
cashing  a  draft  which  the  plaintiff 
had  received  from  Scotland,  the 
plaintiff  boasted  to  defendant  that 
he  was  going  to  get  very  much  larger 
remittances  in  May,  1879,  and  1880, 
but  there  was  nothing  to  shew  that 
that  statement  was  made  with  a  view 
to  obtaining  credit.  Nearly  the 
whole  of  the  proceeds  of  the  draft, 
after  paying  defendant  an  account 
then  due  for  goods  obtained,  was  de- 
posited with  the  defendant,  the  plain- 
tiff continuing  to  deal  with  him  until 
not  only  the  whole  of  the  sum  was 
absorbed,  but  a  further  indebtedness 
had  been  incurred.  The  defendant 
caused  a  warrant  to  be  issued  to  arrest 
the  plaintiff  for  obtaining  goods 
under  false  pretences,  though  with 
the  real  object  of  obtaining  a  settle- 
ment of  his  account.  After  the 
plaintiff  was  arrested  and  brought 
before  the  magistrate  he  was  allowed 
to  go  on  his  own  recognizance  to  ap- 
pear next  day,  but  being  unwell  he 
could  not  appear,  and  the  charge  not 
being  pressed  by  the  defendant,  and 
the  magistrate  not  thinking  there 
was  sufficient  evidence  to  commit, 
the  matter  was  allowed  to  drop. 

Held,  that  though  the  evidence 
shewed  that  the  charge  was  not 
legally  sustainable,  yet,  if  the  de- 
fendant acted  bona  fide,  which  was 
a  matter  for  the  jury,  he  would  be 
justified  in  prosecuting. 

Held,  also,  that  it  sufficiently  ap- 
peared that  the  prosecution  had  ter- 
minated. 

The  warrant  was  issued  in  the 
United  Counties  of  Northumberland 
and  Durham  and  was  endorsed  by  a 
magistrate  in  the  county  of  Peter- 
borough, "  This  is  to  certify  that  I 
have  endorsed  this  warrant,  to  be 
executed  in  the  county  of  Peter- 
borough," but  there  was  no  proof  of 


the  handwriting  of  the  Justice  who 
issued  the  warrant,  or  recital  of  such 
proof,  as  required  by  32  &  33  Yic. 
ch.  30,  sec  23,  D.,  Sched.  K. 

Held,  that  the  warrant  was  there- 
fore defective  and  the  arrest  illegal, 
for  which  the  defendant  was  liable  in 
trespass. 

Under  the  circumstances,  a  ver- 
dict having  been  entered  for  the  de- 
fendant, a  new  trial  was  ordered. 
Reid  v.  Maybee,  384. 


MALICIOUS  PROSECUTION. 

See  Bankruptcy  and  Insolvency, 
2 — Malicious  Arrest. 


MARRIAGE. 

Breach  of  promise.] — See  Hus- 
band and  Wife,  2. 


MARRIED  WOMAN. 
See  Husband  and  Wife. 


MASTER. 

Report  of — Reference  back  to.] — 
See  Arbitration  and  Award. 


MEDICAL  PRACTITIONER. 

Medical  man — Slander — Registra- 
tion—R.  S.  0.  ch.  142,  sec.  21.]— 
A  medical  practitioner  registered  in 
Great  Britain,  to  entitle  himself  to 
practise  in  this  Province,  must  be 
registered  under  R.  S.  0.  ch.  142, 
sec.  21. 

In  this  case  the  plaintiff,  a  prac- 
titioner registered  in  Great  Britain, 
but  not  in  this  Province,  claiming  to 
be  entitled  to  practice  here,  brought 
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an  action  against  the  defendant  for 
slandering  him  in  his  profession,  by- 
stating  that  he  was  a  quack,  &c. 

Held,  that  the  action  was  not 
maintainable.   Skirving  v.  Ross,  423. 


MEMORANDA. 
219,  220,  428,  648. 


MERGER. 
See  Mortgage. 

MESNE  PROFITS. 

Allowance  for.] — See  Arbitration 
and  Award. 

MINORS. 
See  Will. 

MISTAKE. 

See  Covenant  for  Title — In- 
surance, 3. 

MORTGAGE. 

Release  of  equity  of  redemption — 
Action  on  the  covenant.] — In  response 
to  a  notice  from  the  plaintiffs,  the 
mortgagees,  of  an  instalment  being 
due  on  the  defendant's  mortgage,  the 
defendant's  solicitor  wrote  that  as 
defendant  was  unable  to  pay  the 
claim,  or  redeem,  and  save  plaintiffs 
costs,  he  would  give  them  a  convey- 
ance of  his  equity  of  redemption. 
The   plaintiffs  thereupon  conferred 


with  H.,  their  local  agent  and  valu- 
ator, who  advised  them  to  take  a 
deed,  which  they  agreed  to  do,  but 
only  to  enable  them  to  sell  the  pro- 
perty, and  defendant  was  to  have 
any  surplus  over  the  mortgage  debt, 
but  that  they  would  not  release  him 
from  his  covenant.  An  ordinary 
deed  in  fee  simple  was  thereupon 
sent  to  defendant,  and  executed  by 
him  and  his  wife,  H.  at  the  time  in- 
forming him  that  he  was  to  have 
such  surplus  ;  and  also  then  informed 
as  well  as  after  the  transaction  had 
been  closed  wrote  to  him,  that  the 
plaintiffs  would  send  a  discharge, 
though  without  any  authority  from 
the  plaintiffs  to  do  so  ;  and  defendant 
stated  that  he  signed  on  this  under- 
standing. 

Held,  Galt,  J.,  dissenting,  that 
there  was  no  merger  of  the  mort- 
gage debt,  but  the  defendant  still  re- 
mained liable  therefor,  the  equity  of 
redemption  having  been  released  only 
to  enable  the  plaintiffs  more  conveni- 
ently to  sell. 

Per  Wilson,  C.J.  The  accounta- 
bility for  the  surplus  of  the  proceeds 
of  the  sale,  shewed  the  true  nature 
of  the  transaction. 

Per  Osler,  J.  The  merger  of  the 
mortgage  was  a  question  of  inten- 
tion, such  intention  being  a  matter  of 
fact. 

Per  Galt,  J.  When  the  plaintiffs 
accepted  from  defendant  a  release  of 
his  equity  of  redemption  without 
any  reference  to  or  mention  of  the 
mortgage  debt,  they  thereby  dis- 
charged the  defendant,  and  the 
charge  became  merged.  Worth  of 
Scotland  Mortgage  Go.  v.  German? 
349. 

See  Investment  —  Building  So- 
cieties —  Covenant  for  Title — - 
Landlord  and  Tenant,  2. 
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MUNICIPAL  CORPORA- 
TIONS. 

See  Corporations,  4 — Principal 
and  Agent,  1 — Surveyor. 


MUTUAL  INSURANCE. 
See  Insurance. 


NAME. 

Omission  by  town  clerk  from  col- 
lector's roll — Action  against] — See 
Assessment  and  Taxes,  1. 

Corporate — Change  of.] — See  Cor- 
porations, 5. 


NEGLIGENCE. 

See  Assessment  and  Taxes,  1 — 
Insurance,  2  —  Investment  — Sur- 
veyor. 


NEW  TRIAL. 

See  Malicious  Arrest. 


NONSUIT. 

See  Insurance,  2. 


NOTICE. 

See  Corporations,  5 — Insurance, 
4 — Railways,  2. 


OVERCHARGE. 

Wilful.]  —  See  Justice  of^£the 
Peace. 


OWNERSHIP. 

Improvements  under  belief  of] — 
See  Arbitration  and  Award — 
Practice,  1. 

Proof  of] — See  Railways,  2. 

I  ' 

PARLIAMENT. 

Jurisdiction  of.]-See  Bankruptcy 
and  Insolvency,  1. 


PARTIES. 

Slander  by  wife.] — See  Husband 
and  Wife,  1. 

Adding.] — See  Practice,  1. 


PARTNERSHIP. 

Promissory  note — Payment — Part- 
nership transactions  —  Endorsement 
— Contribution — R.  S.  0.  ch.  116. — 
A  promissory  note  for  $6,200,  made 
by  the  president  and  secretary  of  a 
syndicate  formed  for  completing  the 
Hamilton  and  Dundas  street  railway, 
in  favour  of  O.,  S.,  and  the  defen- 
dants, was  endorsed  by  them  to  the 
Bank  of  Commerce  or  order.  On 
the  day  the  note  fell  due  O.  and  S. 
respectively  paid  the  same,  O.  pay- 
ing $2,000,  and  S.  $4,200,  the  re- 
maining sum  due  thereon,  S.  at  the 
time  directing  the  bank  agent  to 
endorse  it  to  the  plaintiff,  who  it 
appeared  gave  no  value  for  it.  The 
agent  endorsed  it  as  follows  :  Pay 
to  J.  S.,"  the  plaintiff  "or  order. 
D.  Hughes  Charles,  Manager."  The 
plaintiff'  thereupon  sued  the  defen- 
dants as  endorsers. 

Held,  that  the  plaintiff  could  not 
recover,  for  the  evidence  shewed  that 
S.,  by  his  payment  intended  to 
satisfy  the  note,  which  being  made 
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for  a  purpose  directly  relating  to  and 
not  collateral  to  the  partnership  of 
which  S.  and  defendants  were  part- 
ners, S.  could  not  recover  against 
defendants  thereon,  and  as  the  plain- 
tiff was  found  to  have  only  the  same 
right  as  S.,  neither  could  he  recover. 

Held,  also,  that  a  third  person 
holding  a  note  for  the  benefit  of  one 
joint  endorser,  cannot  main  tain  a 
joint  action  against  the  co-endorsers 
under  R.  S.  O.  ch.  116,  sees.  2,  3, 
as  endorsers  for  the  full  amount  of 
the  note,  but  must  sue  each  sepa- 
rately in  a  special  action  for  his  share 
of  the  contribution. 

Held,  also,  that  the  Act  does  not 
refer  to  partnership  transactions. 

Quoere,  whether  the  endorsement 
as  made  by  the  manager,  was  suffi- 
cient.   Small  v.  Riddel  et  al.,  373. 

See  Payment. 


PATENT. 

Of  land,]- See  Crown  Lands,  1. 


PAYMENT. 

Appropriation  of  paymen ts — Part- 
nership and  individual  liability — 
Surety — Discharge  by  giving  time.] — 
Where  a  partnership  has  been  dis- 
solved and  one  of  the  partners  con- 
tinues to  deal  with  a  creditor  of  the 
firm,  and  in  so  dealing  the  partnership 
and  separate  accounts  are  blended, 
payments  made  by  the  continuing 
partner  without  any  express  appro- 
priation must  be  applied  to  the  part- 
nership indebtedness. 

In  this  case  at  the  time  of  the  disso- 
lution the  plaintiffs  held  certain  notes 
of  the  firm  for  the  firm's  indebtedness: 
and  before  any  payment  was  made  by 
the  continuing  partner  the  plaintiffs 


wrote  to  him  that  when  he  remitted 
on  the  firm's  indebtedness  to  say  so; 
and  in  the  statements  of  claim  fur- 
nished by  the  plaintiffs  from  time  to 
time  the  moneys  paid,  with  certain 
exceptions,  were  applied  to  the  new 
indebtedness,  the  old  indebtedness 
being  always  kept  distinct  and  de- 
scribed as  the  firm's.  It  appeared, 
however,  that  the  plaintiffs  in  their 
books  ignored  the  retiring  partner's 
existence,  and  the  accounts  rendered 
from  time  to  time  to  the  continuing 
partner  were  of  the  whole  amount 
then  due,  with  interest  added  and 
compounded,  and  the  renewals  taken 
were  not  of  the  existing  notes  but  in 
sums  suiting  the  plaintiff's  conveni- 
ence, and  covering  the  accumulated 
compound  interest. 

Held,  by  Cameron,  J.,  that  there 
was  nothing  in  the  circumstances 
stated  in  this  case  to  take  it  out  of 
the  rule  above  stated,  and  the  pay- 
ments were  therefore  applied  to  the 
partnership  indebtedness. 

It  appeared  that  the  retiring  part- 
ner was  in  effect  a  surety  for  the 
continuing  one ;  and  it  was  Held 
that  the  plaintiffs  by  their  course  of 
dealing  had  given  time  to  the  con- 
tinuing partner,  whereby  the  retiring 
partner  became  discharged.  Birkett 
et  al.  v.  McGuire  et  al.,  430. 

See  Attorney  —  Covenant  for 
Title  —  Partnership  —  Sale  of 
Goods — Sheriff. 


PERSONAL  INSPECTION. 

See  Insurance,  4. 


PERSONAL  PROPERTY. 

Foreign  corporations — Liability  to 
assessment.] — bee  Assessment  and 
Taxes,  3. 
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PLEADING. 

Embarrassing  pleas — R.  S.  0.  eh. 
50,  sec.  120.]— The  C.  L.  P.  Act,  P. 
S.  O.  ch.  50,  sec.  120,  empowers  the 
Court  or  a  Judge  to  strike  out  pleas 
not  merely  where  they  are  embar- 
rassing, because  confused  in  terms 
and  so  difficult  to  understand,  but 
where  they  combine  several  defences 
in  one  plea,  or  are  repetitions  of  a 
defence  already  pleaded,  and  may 
thus  be  embarrassing  or  prejudice  a 
fair  trial. 

In  this  case,  being  an  action  on 
promissory  notes,  the  defendant  hav- 
ing pleaded  total  failure  of  considera- 
tion, added  other  pleas  repeating 
that  defence,  and  setting  up  besides 
another  agreement,  not  necessarily 
connected  with  the  notes,  and  so 
stated  as  to  leave  it  uncertain  whether 
it  was  intended  as  a  separate  defence 
or  as  supporting  the  other  defence. 

Held,  affirming  the  judgment  of 
Cameron,  J.,  that  such  pleas  were 
properly  struck  out.  Abell  v.  Mc- 
Laren, 517. 

See  Assessment  and  Taxes,  1  — 
Bankruptcy  and  Insolvency,  2 — 
Corporations,  3  — Dower. 


POSSESSION. 

Change  of] — See  Bills  op  Sale 
and  Chattel  Mortgages,  2. 

See  Trespass. 


POST-OFFICE. 

Postmaster  —  Action  against  his 
sureties  —  Construction  of  bond.] — 
The  condition  of  a  bond  given  by 
the  defendants,  as  sureties  for  a  post- 
master, to  the  Postmaster-General, 
was,  that  the  postmaster  "do  not 
and  shall  not  commit  any  theft,  lar- 


ceny, robbery  or  embezzlement  of  or 
lose  or  destroy,  or  commit  any  mal- 
feasance, misfeasance,  or  neglect  of 
duty,  from  which  may  arise  any 
theft,  larceny,  robbery,  or  embezzle- 
ment, loss  or  destruction  of,  any 
money,  goods,  chattels,  valuables,  or 
effects,  or  of  any  letter  or  parcel  con- 
taining the  same  which  may  come 
into  his  custody  or  possession,  as  such 
postmaster,"  &c. 

The  postmaster  opened  several 
letters  which  came  into  his  posses- 
sion as  such  postmaster,  and  having 
taken  therefrom  certain  cheques, 
forged  the  payees'  names  as  endorsers 
thereof,  and  got  them  cashed  by  a 
bank  upon  guaranteeing  the  genuine- 
ness of  such  endorsements.  The 
drawers  refused  to  recognize  these 
cheques,  but  issued  duplicates  to  the 
payees  and  paid  them,  so  that  the 
bank  lost  the  money.  In  an  action 
by  the  Postmaster-General  on  the 
bond  on  behalf  of  the  bank,  to 
recover  from  defendants  as  such 
sureties,  the  loss  so  incurred  : 

Held,  referring  to  sees.  37  and  78 
of  the  Post-office  Act  of  1875,  that 
defendants  were  not  liable,  for  that 
the  forgery  and  the  postmaster's 
guarantee,  and  not  the  larceny,  were 
the  proximate  causes  of  the  loss ;  and 
the  contents  of  the  letters  did  not 
belong  to  the  bank. 

Remarks  as  to  form  of  the  condi- 
tion. Postmaster-General  v.  McColl 
et  al.,  364. 


PRACTICE. 

1.  Ejectment — Verdict  for  plain- 
tiff— Reference  as  to  value  of  im- 
provements, and  order  therein-Death 
of  sole  defendant — Adding  parties.] 
— In  ejectment  the  plaintiff  obtained 
a  verdict,  but  as  the  defendant  had 
made  improvements    on    the  land 
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under  a  bona  fide  belief  that  the 
land  was  his  own,  he  was  held  en- 
titled to  the  relief  given  by  R.  S.  O, 
ch.  95,  sec.  4,  and  the  Master  in 
Chancery  at  Ottawa  was  directed  to 
ascertain  the  value  of  such  improve- 
ments and  report  thereon,  which  he 
did.  A  rule  nisi  having  been  ob- 
tained to  refer  back  the  report  for 
the  reasons  stated,  it  appeared  that 
after  the  report  the  defendant  died 
intestate,  and  that  no  personal  repre- 
sentative had  been  appointed,  leaving 
a  widow,  who  was  residing  on  the 
land  in  question,  and  a  son  by  a  for- 
mer wife,  but  no  children  by  a  sec- 
ond wife ;  and  also  that  the  defen- 
dant had  assigned  all  his  interest  in 
the  sum  to  be  found  due  for  improve- 
ments to  a  loan  society. 

The  Court  permitted  the  plaintiff 
to  amend  his  rule  nisi  by  calling  on 
the  widow  or  son  of  the  deceased, 
and  on  the  loan  society  to  shew  cause 
why  they  should  not  be  made  parties 
to  the  suit,  and  why  the  former 
should  not  be  appointed  under  the 
9th  section  of  the  A.  J.  Act,  to 
represent  the  estate  of  the  defendant 
for  the  purposes  of  this  motion,  and 
all  subsequent  proceedings  in  the 
reference,  and  why,  in  that  event, 
the  relief  asked  by  the  rule  should 
not  be  granted.  The  rule  to  be  re- 
turnable on  fourteen  days'  notice 
before  a  single  Judge.  McCarthy  v. 
ArbucMe,  48. 

2.  Contract — Cause  of  action — R. 
S.  0.  ch.  50,  sec,  49.— On  19th 
March,  1879,  plaintiff,  at  Kingston, 
wrote  to  defendant,  at  Montreal  : 
"  Please  state  price  for  forging  for 
cross-head  for  beam-engine,  steamer 
'  Hastings,'  (36-inch  cylinder  diam- 
eter), to  be  finished  here,  very  best 
material,  telegraph  me  to-morrow." 
On  the  20th  defendant  telegraphed 
in  reply  :  "  Will  forge  cross-head  at 
86 — VOL.  XXXI  CP. 


seven  cents  per  pound."  On  the 
same  day  plaintiff  replied  by  letter, 
after  admitting  receipt  of  the  tele- 
gram :  "I  enclose  drawing,  which 
explains  itself.  Please  leave  metal 
enough  to  finish  up  the  sizes  in  the 
drawing  and  ship  to  me  here  as  soon 
as  finished  by  G.  T.  R."  On  22nd 
defendant  replied  by  letter  :  "  Yours 
of  20th  duly  to  hand,  with  sketch  of 
cross-head  enclosed.  The  same  will 
have  immediate  attention,  and  as 
soon  as  ready  I  will  ship  to  your 
address." 

Held,  that  the  plaintiff 's  letter  and 
defendant's  telegram  of  the  19  th, 
amounted  merely  to  an  enquiry  and 
answer ;  that  the  contract  was  con- 
tained in  the  plaintiff's  letter  of  the 
20th  and  the  defendant's  of  the  2  2nd, 
and  must  be  deemed  to  have  been 
made  at  Montreal,  where  the  final 
assent  was  given. 

The  cause  of  action  in  sec.  49  of 
the  C.  L.  P.  Act,  R.  S.  O.  ch.  50, 
means  not  the  whole  cause  of  action, 
namely,  the  contract  and  breach,  but 
the  act  on  the  defendant's  part  which 
gives  plaintiff  his  cause  of  complaint, 
which  in  this  case  was  the  breach  of 
the  defendant's  warranty,  that  the 
cross-head  was  reasonably  fit  for  the 
purpose  for  which  it  was  manufac- 
tured, it  having  been  delivered  and 
used  in  Ontario,  and  there  proved  to 
be  defective. 

Held,  therefore,  that  as  the  breach 
of  warranty  occurred  in  Ontario  the 
cause  of  action  arose  there. — Gilder- 
sleeve  v.  McDougall,  164. 

See  Appeal — Trespass. 


PRINCIPAL  AND  AGENT. 

1 .  Municipal  corporations— Fraud- 
ulent act  of  officer  acting  ivithin  scope 
of  authority —  Benefit  to  corporation — 
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Liability.]— On  22nd  August,  1879, 
tl;e  defendants'  account  at  the  Bank 
of  Montreal,  where  the  corporation 
account  was  kept,   was  overdrawn 
$1,157.64.  A  resolution  of  the  coun- 
cil was   thereupon   passed,  author- 
izing the  mayor  to  borrow  from  some 
banking  institution  a  sum  not  ex- 
ceeding $2000,  to  meet  the  current 
liabilities  until  the  taxes  were  avail- 
able, and  authorizing  him  and  the 
town  clerk  to  sign  the  necessary  doc- 
uments therefor,  and  to  affix  the 
corporation  seal.     On  2nd  Septem- 
ber, a  promissory  note,  in  accordance 
with  this  resolution,  was  made,  and 
was  discounted  at  the  Bank  of  Mon- 
treal, and  the  proceeds  placed  to  the 
defendants'  credit.    On  5th  Septem- 
ber, a  similar  note  was  made  and 
discounted  at  the  plaintiffs'  bank, 
where  the  defendants  had  kept  an 
account,  but    which   was  virtually 
closed,  though   there   was  a  small 
balance    still    remaining   to  their 
credit.    The  last  note  was  in  fact 
fraudulently  procured  to  be  made 
and  discounted  by  one  T.,  who  was 
the  defendants'  clerk  and  treasurer, 
and  who  was  in  default,  to  cover  up 
his  defalcations,  but  of  this  the  plain- 
tiffs knew  nothing.    T..  as  such  trea- 
surer, then,  chequed  out  of  plaintiffs' 
bank  $1,656  of  this  amount,  which 
he  deposited  to  the  defendants'  credit 
at  the  Bank  of  Montreal,  and  then 
paid  it  out  on  corporation  cheques 
for  authorized  corporation  purposes. 

Held,  in  an  action  for  money  had 
and  received  that  the  plaintiffs  were 
entitled  to  recover  the  $1,656,  for 
that  T.,  though  acting  fraudulently, 
had  acted  in  a  matter  within  the 
scope  of  his  authority,  and  the  de- 
fendants had  received  the  benefit  of 
the  fraud.  Molsons'  Bank  v.  Cor- 
poration of  Brockville,  174. 


sides — Assent  to.~\ — The  plaintiff,  a 
land  agent,  was  employed  by  defen- 
dants to  sell  certain  land  at  a  stipu- 
lated price,  and  in  the  course  of  his 
employment,  and  after  negotiating 
with  an  intending  purchaser,  an  ex- 
change was  effected  by  certain  of  his 
lands  being  taken  in  part  satisfaction 
of  the  defendants'  price,  and  the 
plaintiff  demanded  commission  from 
the  purchaser  for  effecting  such  ex- 
change, which  the  purchaser,  without 
acknowledging  the  plaintiff's  right 
to  make  it.  acceded  to,  and  paid  a 
sum  of  money  to  the  plaintiff.  The 
plaintiff  said  that  such  sum  was 
paid  not  as  commission,  but  as  a 
gratuity. 

Held,  that  such  a  sum,  whether 
received  as  commission  strictly  so 
called,  or  as  a  gratuity,  was  a  profit 
directly  made  in  the  course  of  and 
in  connection  with  the  plaintiff's 
employment,  and  would,  therefore, 
belong  to  his  employers,  the  defen- 
dants ;  but  as  it  appeared  that  the 
defendants  were  fully  aware  of  the 
plaintiff  having  received  such  sum, 
and  made  no  objection  to  his  retain- 
ing it,  but  with  full  knowledge 
thereof  negotiated  with  him  for  a 
settlement  of  his  remuneration,  they 
could  not  afterwards,  in  an  action  b}r 
the  plaintiff  for  such  remuneration, 
set  off  such  sum. —  Culverwell  v. 
Campion  et  al,  342. 

See  Corporations,  2,  3 — Insur- 
ance, 4 — Investment. 


PRINCIPAL  AND  SURETY. 

See  Partnership  —  -Payment  — 
Post-office. 


POWER  OF  ATTORNEY. 


2.  Commission  received  from  both 


See  Corporations,  5. 
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PROCEEDINGS. 

Termination  of] — See  Malicious 
Arrest. 


PROCEDURE. 

See  Bankruptcy  and  Insolvency, 

1. 


PROMISSORY  NOTE. 

See  Building  Societies,  1 — In- 
surance, 1 — Partnership— -Plead- 
ing— Sale  of  Goods. 


PROOFS. 
Of  loss.']—  See  Insurance,  3. 


PROSECUTION. 

Termination  of.]— See  Malicious 
Arrest. 


PUBLIC  LANDS. 
See  Crown  Lands. 


PURCHASE  MONEY. 

Unpaid.]  —  See  Covenant  for 
Title. 


PURELY  MONEY  DEMAND. 
See  Building  Societies,  2. 


RAILWAYS. 

1 .  Warehousemen  —  Goods  ware- 
housed /or  convenience  of  parties — 
Conditions  limiting  liability — Know- 
ledge of.] — On  the  back  of  the  request 


note  and  shipping  receipt  given  and 
received  by  the  plaintiff  on  the  ship- 
ment of  goods  from  Montreal  to  To- 
ronto, and  the  freight  advice  note 
received  by  him  on  the  arrival  of  the 
goods  at  Toronto,  and  specially  re- 
ferred to  on  the  face  thereof  respect- 
ively, were  a  number  of  conditions 
under  the  heading :  "  General  notices 
and  conditions  of  carriage,"  one  of 
which  was  that  the  company  should 
not  be  liable  for  any  goods  left  until 
called  for  or  to  order,  or  warehoused 
for  the  convenience  of  the  parties  to 
whom  they  belonged,  &c,  and  that 
the  warehousing  of  all  goods  would 
,  be  at  the  owner's  risk  and  expense. 
On  the  arrival  of  the  goods  at  To- 
ronto they  were  placed  in  the  defen- 
dants' warehouse  there,  and  the 
plaintiff,  on  receipt  of  the  freight 
advice  note  called  at  the  warehouse, 
and  obtained  permission  to  leave 
them  there,  nothing  being  said  about 
storage.  The  goods  were  subsequently 
lost,  and  the  plaintiff  brought  an 
action  against  the  defendants  to 
recover  their  value. 

Held,  that  he  could  not  recover, 
for  although  the  defendants  must  be 
deemed  to  have  held  the  goods  as 
warehousemen  and  not  as  carriers, 
the  terms  and  conditions  of  the  re- 
quest note  and  shipping  receipt, 
which  constituted  the  contract  be- 
tween the  parties,  applied  and  bound 
the  plaintiff,  irrespective  of  whether 
he  had  read  the  conditions  or  knew 
their  contents,  and  therefore  the  de- 
fendants were  protected  by  the  con- 
ditions above  set  forth.  Mayer  v. 
Grand  Trunk  R.  W.  Co.,  248. 

3.  Action  for  loss  of  goods — Notice 
within  36  hours — Ownership — Proof 
of  !]-To  an  action  for  the  non-delivery 
of  goods  delivered  to  defendants  to 
be  carried  from  Hamilton  to  Toronto, 
the  defendants  set  up  that  they  duly 
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carried  and  delivered  the  said  goods 
to  the  plaintiff  at  Toronto,  but  that 
lie  did  not,  as  required  by  one  of  the 
terms  of  the  special  contract  entered 
into  between  the  parties,  give  the 
defendants  within  thirty-six  hours 
thereafter  notice  of  any  damage  or 
loss,  &c. 

Held,  that  the  defence  failed,  as  the 
evidence  shewed  that  the  goods  were 
never  carried  or  delivered  as  alleged. 

A  further  defence  set  up  was,  that 
the  plaintiff  could  not  maintain  the 
action,  which  was  in  case,  because  he 
was  not  the  owner  of  the  goods  at 
the  time  of  the  shipment  at  Hamil- 
ton, having  sold  them  to  one  H. 

Held,  that  the  evidence  shewed 
that  he  was  the  owner,  for  although 
there  appeared  to  have  been  a  sale, 
the  property  was  not  to  pass  until 
the  delivery  of  the  goods  at  Toronto. 
Steele  v.  Grand  Trunk  R.W.  Co., ,260. 

See  Crown  Lands,  2. 


RATES. 
See  Assessment  and  Taxes,  2. 


REASONABLE  AND  PROB- 
ABLE CAUSE. 

See  Bankruptcy  and  Insolvency,  2. 


REDEMPTION. 

Release  of  equity  of.]  —  See  Mort- 
gage. 

REFERENCE. 
See  Arbitration  and  Award. 


REFORMATION. 
■See  Covenant  for  Title. 


REGISTRATION. 

See  Medical  Practitioner. 


RENT. 
See  Landlord  and  Tenant. 


REQUEST  NOTE. 
See  Railways. 


ROLL. 

Names  omitted  from  the  collector's 
roll — Action  against  cleric — Right  to 
maintain.]  —  See  Assessment  and 
Taxes,  1. 


RULES. 
See  Building  Societies. 


RULES  OF  COURT. 

Dispensing  with  Trinity  Term,219. 

Increasing  length  of  Michaelmas 
Term,  429. 


SALARY. 

Attorney  paid  by — Right  to  costs.] 
— See  Attorney. 


SALE  OF  GOODS. 

Contract —  Particular  brand  of 
iron — Tender  of  different  brand  — 
Action  for  non-acceptance — Promis- 
sory note — Payment.] — In  the  spring 
of  1873  a  contract  was  made  between 
the  plaintiff  and  the  defendants  for 
the  sale  and  purchase  of  2,000  tons 
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of  iron,  1,000  tons  to  be  of  a  brand 
called  Michigan  iron,  (which  was 
afterwards  delivered  and  paid  for, 
and  about  which  there  was  no  ques- 
tion) and  1,000  to  be  of  a  brand 
called  Depere  iron.  In  the  fall  of 
1873  an  arrangement  was  made  for 
the  delivery  of  this  latter  iron  by 
monthly  deliveries  of  100  tons,  com- 
mencing in  January,  1874.  After 
200  tons  of  Depere  and  200  tons  of 
Michigan,  accepted  in  lieu  of  a  like 
quantity  of  Depere,  had  been  de- 
livered and  accepted,  negotiations 
took  place  with  with  a  view  of  can- 
celling the  contract,  which  resulted 
in  a  new  agreement  being  made, 
whereby  the  defendants  were  not  to 
purchase  iron  elsewhere,  and  the 
plaintiff  was  to  deliver  the  remain- 
ing 600  tons  as  the  defendants'  de- 
mand for  iron  required  them.  After 
this  the  plaintiff,  of  his  own  accord 
and  for  his  own  convenience,  shipped 
550  tons  of  a  brand  called  Meno- 
menee,  manufactured  by  a  different 
company  from  the  Depere,  though 
using  the  same  ore  and  fuel,  and 
making  the  same  grade  of  iron,  but 
according  to  the  defendants'  evidence 
unsuited  to  their  purposes.  The  re- 
maining 50  tons  were  not  brought 
down  but  remained  at  the  furnace. 
The  defendants  without  any  know- 
ledge of  the  iron  not  being  Depere, 
received  and  used  62  tons,  but  re- 
fused to  receive  any  more,  and  this 
action  was  brought  for  such  non- 
acceptance. 

Held,  under  the  circumstances, 
there  could  be  no  recovery,  the  iron 
not  being  that  contracted  for. 

There  was  also  a  count  on  a  pro- 
missory note  given  by  the  defendants 
to  the  plaintiff  for  iron  which  had 
been  accepted  by  them,  but  which 
was  held  on  the  evidence  set  out  in 
the  case,  to  have  been  paid  except 


as  to  $19.64,  for  which  the  plaintiff 
was  held  entitled  to  recover .  Hed- 
strom  v.  Toronto  Car  Wfieel  Co.,  475. 

See  Bankruptcy  and  Insolvency, 
1 — Corporations,  2,  3 — Railways, 
2. 


SALE  OF  LAND. 
See  Trespass. 


SEAL. 

Contract  not  under.'] — "See  Cor- 
porations, 2,  3,  4. 


SECURITY. 

Collateral]  —  See  Building  So- 
cieties, 1. 


SEPARATE  BUSINESS. 
See  Husband  and  Wife,  3. 


SET-OFF. 
See  Principal  and  Agent,  2. 


SHADE  TREES. 

Destruction  of.] — See  Ways. 


SHERIFF. 

Execution— Claim  for  rent — Stat. 
8  Anne  ch.  14,  sec.  1 — Goods  oj  third 
persons  —  Non-removal  from  demised 
premises — Interpleader  order — Effect 
of.] — Goods  having  been  seized  by 
the  sheriff  under  execution,  and 
claims  having  been  made  thereto  by 
third  persons,  namely,  chattel  mort- 
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gagees,  an  interpleader  summons  was 
obtaned  by  the  sheriff.  Notice  was 
then  given  to  the  sheriff  by  the  land- 
lord of  rent  due,  but  no  distress  was 
issued  or  anything  further  done  on 
his  behalf.  An  interpleader  order 
was  made,  and  the  claimants  having 
failed  to  give  the  security  required 
thereby,  the  goods  were  sold  pursu- 
ant to  the  terms  of  the  order,  the 
landlord  becoming  the  purchaser. 
They  were  never  removed  from  the 
demised  premises.  The  claimants 
were  successful. 

Held,  that  the  statute  8  Anne  ch. 
14,  sec.  1,  only  applies  to  the  goods 
of  the  execution  debtor,  and  not  to 
those  third  persons,  against  whom 
there  must  be  a  distress,  notice  to 
the  sheriff  not  being  sufficient ;  and 
that  the  sheriff  selling  incurred  no 
liability,  as  he  was  secured  under  the 
interpleader  order. 

Held,  also,  that  the  sheriff  is  not 
liable  when  the  goods  have  not  been 
removed  from  the  demised  premises. 

The  proceeds  of  the  sale  were 
therefore  ordered  to  be  paid  out  of 
Court  to  the  claimants.  Clarke  v. 
Farrell,  584. 


SHIPPING. 

Ship — Stranding — -General  aver- 
age. ] — Where  a  vessel  was  disabled 
by  a  gale  near  a  lee  shore,  so  that 
she  could  not  work  off,  and  after  the 
anchors  had  dragged  until  she  began 
to  pound  on  the  bottom,  the  master, 
with  the  view  not  of  saving  the  cargo, 
but  of  enabling  the  crew  to  escape, 
headed  her  round  to  the  shore,  where 
she  was  stranded  and  abandoned  by 
the  crew,  and  the  defendant,  the 
owner  of  the  cargo,  afterwards  got  it 
out  at  his  own  expense. 

Held,  that  the  stranding  was  not 
voluntary,  and  that  the  cargo  was 


not  liable  to  general  average.  Dancey 
v.  Burns,  313. 


SHIPPING  RECEIPT. 
See  Railways. 


SHORT  FORM  ACT. 
See  Covenant  for  Title. 


SLANDER. 

By  wife — Action — Parties.]  — See 
Husband  and  Wife,  1. 

See  Medical  Practitioner. 


STATUTES,  CONSTRUCTION 
OF. 

8  Anne  ch.  14,  sec.  I.]— See  Sheriff. 

11  Geo.  II.  ch.  19,  sec.  11.]—  See  Land- 
lord and  Tenant,  2. 

2  W.  &  M.  Sess.  1  ch.  5,  sec.  5.]— See 
Landlord  and  Tenant,  3. 

12  Vic.  ch.  157,  sec.  27.]—  See  Corpo- 
rations, 5. 

14  &  15  Vic.  ch.  51.]— See  Crown 
Lands,  2. 

16  Vic.  ch.  169,  sec.  8.]— See  Crown 
Lands,  2. 

19  &  20  Vic.  ch.  112,  sec.  4.]  —  See 
Crown  Lands,  2. 

C.  S.  U.  C.  ch.  53,  sec.  40.]  —  See 
Building  Societies. 

C.  S.  CJ.  C.  ch.  6S.]-See  Corpora- 
tions, 2. 

24  Vic.  ch.  19.  ]—See  Corporations,  2. 

B.  K  A.  Act,  30  &  31  Vic.  ch.  3,  sees. 
91,  92,  101,  Imp.  Act.]  —  See  Crown 
Lands,  2. 

31  Vic.  ch.  94,  D.]—See  Extradition. 

32  &  33  Vic.  ch.  30,  sees.  4  &  5,— See 
Extradition. 

32  &  33  Vic.  ch.  30,  sec.  23,  Sched.  K, 
D.] — See  Malicious  Arrest. 

32  &  33  Vic.  ch.  37,  D.]—See  Justice 
of  the  Peace. 
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33  Vic.  ch.  25,  D.]— See  Extradition. 

33  &  34  Vic.  ch.  52,  Imp.  Act.]— Se^ 
Extradition. 

36  Vic.  ch.  104,  sec.  9,  D.  ] — See  Build- 
ing Societies,  1. 

36  &  37  Vic.  ch.  60,  Imp.  Act.]— See 
Extradition. 

37  Vic.  ch.  50,  sec.  3,  D. ]—See  Build- 
ing Societies,  2. 

Insolvent  Act  1875,  38  Vic.  ch.  16,  sees. 
4,  5,  136,  J).— See  Bankruptcy  and  In- 
solvency, 7 

38  Vic.  ch.  7,  sees.  37,  78.]— See  Post 
Office. 

R.  S.  0.  ch.23.]— See  Crown  Lands,  1. 

R.  S.  0.  ch.  24.]— See  Crown  Lands,  1. 

E.  S.  0.  ch.  50,  sees.  31,  49,  120,  155, 
205,  209,  210.]— £ee  Appfal— Arbitra- 
tion and  Award — Pleading — Practice, 
2 

R.  S.  0.  ch.  55,  sees.  10,  20.]— Sea 
Dower. 

R.  S.  0.  ch.  61,  sec.  1.]—See  Assess- 
ment and  Taxes,  1 

R.  S.  0.  ch.  77,  sec.  4.] — See  Justice 
of  the  Peace. 

R.  S.  0.  ch.  85.]- -See  Criminal  Law. 

R,  S.  0.  ch.  86.]— See  Criminal  Law. 

R.  S.  0.  ch.  95,  sec.  4.]— See  Arbi- 
tration and  Award — Practice,  1. 

R.  S.  0.  ch.  118,  sees.  2,  3.  ]—See  Part- 
nership. 

R.  S.  0.  ch.  125.] — See  Husband  and 
Wife,  1. 

R.  S.  0.  ch.  142,  sec.  21.]— flee  Medical 
Practitioner. 

R.  S.  0.  ch.  150.]— See  Corporations, 

1. 

R.  S.  0.  ch.  158,  sec.  15.]— flee  Corpo- 
rations, 3. 

R.  S.  0.  ch.  161,  sec.  56.]— See  Insu- 
rance, 3. 

R.  S.  0.  ch.  162,  sec.  2.]— See  Insu- 
rance, 3. 

R.  S.  0.  ch.  174,  sees.  330-2.]— See  Cor- 
porations, 4. 

R.  S.  0.  ch.  49,  sec.  [9.]— See  -Prac- 
tice, 1. 

R.  S.  0.  ch,  ISO.]— See  Assessment 
and  Taxes. 

R.  S.  0.  187,  sec.  5.]— See  Ways. 

40  Vic.  ch,  25,  D.] — See  Extradition. 


41  Vic.  ch.  8,  sec.  16,  0.]— See  Cor- 
porations, 1. 

42  Vic.  ch.  1,  sec.  10,  0.]—See  Cor- 
porations, 4. 

42  Vic.  ch.  9,  sec.  16,  sub-sees.  5  &  6, 
D.  ] — See  Insurance,  2. 

43  Vic.  ch.  27,  sees.  1,  3,  0.]—See 
Assessment  and  Taxes,  3. 


STATUTORY  CONDITIONS. 

See  Insurance,  4. 


STOCK. 
See  Corporations,  1,  5. 


STRANDING. 
See  Shipping. 

SURVEYOR.  • 

Improper  survey  —  Negligence  in 
making —  Action  against  surveyor — 
Evidence^ — "'lie  township  of  Stafford 
was  surveyed  in  1839,  by  one  R.,  in 
blocks  of  12  lots  or  2,400  acres, 
under  instructions  from  the  Surveyor- 
General's  office  of  24th  December, 
1838,  based  on  an  order  in  Council 
of  27th  March,  1829,  whereby  the 
concessions  were  to  be  laid  out  of  the 
depth,  of  66  chains  67  links  each, 
with  a  road  allowance  between  every 
alternate  concession,  and  the  several 
lots  were  to  be  laid  off  as  represented 
in  the  diagram  accompanying  the  in- 
structions, with  an  allowance  for 
road  between  lots  3  and  4,  6  and  7, 
9  and  10,  &c.  Certain  lines  were 
stated  to  be  proof  lines  to  the  work, 
namely  those  between  lots  6  and  7, 
12  and  13,  &c,  and  in  opening  these 
lines,  together  with  the  concession 
lines,  particular  care  was  required 
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that  the  intersections  formed  in  the 
progress  of  the  survey  should  be  truly 
correct,  in  order  that  each  square 
should  contain  12  lots  of  200  acres 
each  ;  and  that  all  proof  lines  and 
concession  lines  be  truly  direct  and 
parallel  to  their  respective  bases. 
The  lots  were  to  be  posted  on  their 
fronts  on  the  concession  roads,  and 
and  at  the  distance  of  50  links  each 
way  from  the  centre  of  the  road,  as 
also  on  the  proof  lines  taking  care 
that  the  chaining  be  so  regulated 
and  governed  as  to  ensure  correctness 
in  posting  and  marking  lots.  By  R. 
S.  O.  ch.  146,  sec.  57,  it  is  provided 
that  in  all  those  townships  which  in 
the  original  survey  were  divided  into 
sections  agreeably  to  the  said  order 
in  Council,  the  division  or  side  lines 
in  all  concessions  in  any  section 
should  be  governed  by  the  boundary 
lines  of  such  section.  In  1874,  the 
plaintiffs  employed  defendant,  a  Pro- 
vincial Land  Surveyor,  to  run  out 
the  road  allowance  between  lots  9 
and  10,  in  the  3rd  and  4th  conces- 
sions ;  and  the  defendant  contending 
that  the  proof  lines  only  governed 
such  lines  between  lots,  and  not  side 
roads,  and  to  avoid  a  jog,  in  the 
road,  ran  the  lines  direct  from  the 
post  between  the  2nd  and  3rd  con- 
cessions, to  the  post  between  the  5th 
and  6th  concessions.  In  this  view 
he  was  supported  by  several  survey- 
ors called  for  the  defence. 

Held,  that  the  survey  was  im- 
properly made,  for  that  in  accordance 
with  the  instructions,  and  the  statute, 
the  line  should  not  have  been  run 
direct  across  the  two  concessions,  but 
from  the  said  post  between  the  2nd 
and  3rd  concessions,  across  the  3rd 
concession  in  accordance  with  the 
proof  lines  between  3  and  4,  and 
parallel  thereto,  to  the  blind  line 
between  the  3rd  and  4th  concessions, 


where  there  was  an  original  post? 
and  then  from  such  line  across  the 
4th  concession  parallel  to  the  said 
proof  line,  to  the  said  post  between 
concessions  6  and  7,  although  by  so 
doing  there  would  be  a  jog  in  the 
road,  but  which  was  likewise  in  the 
proof  line  : 

Held,  also,  Osler,  J.,  dissenting, 
that  the  defendant  in  so  running  the 
line,  was  guilty  of  actionable  negli- 
gence ;  and  was  liable  for  moneys 
which  the  plaintiffs  had  paid  to  per- 
sons encroached  upon  by  opening 
the  road  according  to  his  survey, 
although  after  they  were  aware  that 
it  was  disputed.  Corporation  of 
Stafford  v.  Bell,  77. 

TAXES. 
See  Assessment  and  Taxes. 


TENANT. 

See  Landlord  and  Tenant. 


TENDER. 
See  Sale  of  Goods. 


TERM. 

Rule  dispensing  with — Rule  in- 
creasing length  of.]- -See  Rules  of 
Court. 

TIMBER  LICENSE. 
See  Crown  Lands,  2. 


TITLE. 

Proof  of] — See  Trespass. 
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TORT. 

See  Husband  and  Wife,  1. 


TRADING  CORPORATIONS. 

See  Corporations. 


TREES. 

Shade  and  ornamental.]  —  See 
Ways. 


TRESPASS. 

Trespass  to  land — Proof  of  title 
— Possession — Jus  tertii — Judgment 
irregularly  signed — Evidence. ] — On 
the  18th  November,  1878,  one  Q., 
acting  as  agent  fcr  St.  G-.,  under  a 
power  of  attorney  which  empowered 
him  only  to  protect  and  lease  St.  G.  's 
lands,  but  not  to  sell,  agreed  with 
the  plaintiff  to  sell  him  a  wild  lot, 
the  purchase  money  to  be  paid  by 
ten  yearly  instalments,  and  time  to 
be  of  the  essence  of  the  agreement. 
The  plaintiff  paid  only  one  instal- 
ment, which  Q.  said  he  forwarded  to 
St.  G.,  who  ratified  the  agreement. 
Shortly  after  the  agreement  the 
plaintiff,  with  Q.'s  permission,  went 
on  the  lot  and  cut  and  removed  some 
timber  therefrom,  and  some  two  or 
three  days  afterwards  went  back  and 
worked  half  a  day  underbrushing,  but 
did  no  further  clearing,  except  to  cut 
timber  for  firewood.  The  defendants 
C.  &  S.,  under  a  mistake  as  to  the 
plaintiff's  boundary,  trespassed  on 
the  land  by  cutting  timber  thereon, 
but  on  the  boundaries  being  settled 
.they  offered  plaintiff  compensation, 
though  C.  said  his  offer  was  for  the 
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plaintiff's  interest  in  the  land.  The 
plaintiff  was  in  default  with  St.  G. 
when  the  action  was  brought,  but  not 
when  the  trespasses  were  committed. 

Held,  that  there  was  sufficient  evi- 
dence of  plaintiff's  title  as  against  St. 
G.,  for  the  evidence  shewed  a  partly 
performed  agreement  which  could 
have  been  enforced  ;  and  even  if  the 
proof  of  St.  G.'s  title  was  defective 
the  admissions  of  the  defendants  C. 
and  S.,  who  were  mere  trespassers, 
were  sufficient  evidence  of  title  to 
constitute  plaintiff's  acts  of  entry  on 
the  land  constructive  possession  of  it 
by  him  ;  and  the  onus  was  on  the 
defendants  of  shewing  either  that  St. 
G.  had  no  title  or  that  any  title  ac- 
quired by  the  plaintiff  under  him  had 
been  lost. 

Held,  also,  that  although  by  the 
agreement  time  was  of  the  essence 
thereof,  and  there  was  default  made, 
there  was  no  default  when  the  tres- 
passes were  committed,  and  defen- 
dants not  claiming  under  St.  G.  could 
not  set  up  his  right  to  avoid  the 
agreement,  but  as  it  was  suggested  that 
St.  G.  might  also  bring  an  action  for 
the  same  tresspasses,  a  release  there- 
of from  him  was  directed  to  be  filed 

With  respect  to  two  other  defen- 
dants P.  S,  and  F.,  the  verdict  was 
set  aside,  for  not  only  was  there  no 
evidence  against  them,  but  the  record 
was  defective  in  that  interlocutory 
judgment  had  been  signed  against 
them  for  non-appearance,  without 
their  having  been  declared  against. 
Johnston  v.  Christie  et  al.,  358. 

See  Landlord  and  Tenant,  3 — 
Ways. 


TRUSTEE. 
See  Banks. 
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DIGEST  OF  CASES. 


ULTRA  VIRES. 

See  Assessment  and  Taxes,  3. — 
Corporations,  1. 


UNDUE  INFLUENCE. 
See  Covenant  for  Title. 


UNLAWFUL  ACT. 
See  Insurance,  2. 


VARIATIONS. 

Statutory  conditions^ — See  Insur- 
ance, 4. 


VENUE. 

Change  of — County  Court  cases  — 
Order  of  Clerk  of  Crown — Appeal  to 
full  Court. ~\ — See  Appeal. 


VERDICT. 
See  Trespass. 


VESSEL. 
See  Shipping. 


WAIVER. 

Of  forfeiture  of  insurance.^— See 
Insurance,  1. 


WARRANT. 

Backing.']  — See  Malicious  Ar- 
rrest. 


WARRANTY. 

See  Insurance,  4. 


WAYS. 

Highways — Shade  and  ornamental 
trees—  Wrongdoer— Damages.]— Held, 
that  the  owner  of  land  adjoining  a 
highway  has,  under  R.  S.  O.  ch.  187, 
such  a  special  property  in  the  shade 
and  ornamental  trees  growing  on 
such  highway  opposite  to  his  land  as 
to  entitle  him  to  maintain  an  action 
against  a  wrongdoer  to  recover  dam- 
ages for  the  cutting  down  or  destroy- 
ing such  trees  ;  and  he  is  not  re- 
stricted to  the  penalty  given  by  sec.  5. 

Held,  also,  that  the  Act  refers  to 
trees  of  natural  growth  as  well  as  to 
those  planted. 

In  this  case  the  damage  consisted 
in  the  cutting  down  of  some  ten  or 
twelve  of  the  trees,  for  which  the 
plaintiff  was  awarded  $150  :  Held, 
not  excessive.  Douglas  v.  Fox  et  al., 
140. 


WIFE. 
See  Husband  and  Wife. 


WILFUL  OVERCHARGE. 

See  Justice  op  the  Peace. 


WAREHOUSEMEN. 
See  Railways,  1 . 


WILL. 


Will — Minors — Determination  of 
life-estate.  — The  testator  by  his  will 
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devised  the  proceeds  of  certain  real 
estate  to  his  daughter-in-law,  E.  D., 
widow  of  his  son  W.  D.,  deceased, 
to  her  use  and  support  of  his  son  W. 
D.'s  children  during  her  natural  life, 
or  so  long  as  she  remained  his  widow; 
and  in  the  event  of  the  death  of  his 
said  daughter-in-law,  then  to  his 
grandchildren  so  long  as  they  re- 
mained minors.  He  then  devised 
the  land  to  his  grandson  P.  D.,  in 
fee,  but  subject  to  the  above  devise. 
After  the  testator's  death  E.  D. 
married  again,  and  was  still  living. 

Held,  that  the  intent  of  the  testa- 
tor was,  that  in  any  event  the  minors 
were  to  have  the  support  of  the  land 
during  minority,  and  therefore  were 
so  entitled  during  such  minority, 
upon  the  determination  of  the 
mother's  estate  by  marriage  as  well 
as  by  death.    Henry  v.  Gilleece,  243. 


WORDS,  MEANING  OF. 

"Purely  money  demand.11'] — See 
Building  Societies,  2. 

"  Unlawful  act.1']— See  Insurance, 

2. 

"Due  diligence."]  —  See  Insur- 
ance, 2. 

"Personal  inspection."'] — See  In- 
surance, 4. 

"  Wilful  overcharge.11] — See  Jus- 
tice of  the  Peace. 


WRONGDOER 
See  Ways. 
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